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THE DISTRIBUTION OF THE BINDING PORTION 
OF THE CONSIDERATION FOR A TRANSFER OF 

JOINT FAMILY PROPERTY BY THE MANAGER, ie. 
WHEN THE TRANSFER IS SET ASIDE IN PART. 


Three vicws are possible as to the mode of distribution. 
Of them, two are extremes; and the third view is the golden 
mean. 

The view inost favourable to the alienee is that the non- 
binding portion of the consideration should be wholly ascribed 
to the alienor’s share, and the binding portion should be wholly 
ascribed to the challenging coparcener’s share. Some analogy 
thereto may be found in section 60 of the Contract Act (regard- 
ing appropriation). 3 l l . 

The view most in favour of the challenging. coparcener is 
the precise reverse of the view most favourable to the alienee. 
The challenging coparcener’s interest is to mainfain that the 
non-binding portion of the consideration should be wholly 
ascribed to his own sliare, and that the binding portion should be 
Wholly ascribed to the alienor’s share, so that he (the chal- 


lenger) might altogether escape -payment of his share of tife 
family burdens. 


The third view which is the happy mean between the twe 
Opposite extremes noticed above, is this: The. valid portion of 
the consideration as well as the invalid portion myst be distri- 
buted over the shares of each and every one of the coparceners 
including the alienor. This was laid down ih Vadtwclam 
Pillai v. Natesam Pillai, andjhas been acted upon in Seetharan 


Naidu v. Balakrishna Naidu’, Muthukriskna Naidu v. Muthis ° 


Se a E 
1 (1912) 1.L.R. 37 AL 435 at 437: 23 M.L.J. 256. å 
2 (1913) 26 M.L.}. OOF at O11. 
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o 
krishnappa Naidu’ and Adimarayana Reddi v. Subbarayal 


e Reddi; and it may be assimilated to the equitable principles 


embodied in the Transfer “of Property Act, sections 82, 37, 45, 


- 46 and 47 and the Contract Act, section 61, clause (2). But 


for the decisions in Marappa Gaundan v. Rangaswami Gaun- 
dan and Vepkatapathi Nayakar v. Pappia Nayakar*, which 
sound a different note, further discussion would be unneces- 
sary, and the matter would be stare decisis. No differentiation 
can bé made for the present purpose between sales and mort- 
gages except in one respect. 

If the purchaser has acted in good faith and after due 
enquiry, and is able to show that the sale itself was justified by 
legal necessity, he is under no obligation to enquire into the 
application of the surplus, and is, therefore, not bound to make 
repayment of such surplus to the coparcener challenging the 
sale (Sri Krishn Das v. Nathu Rant and Ram Sunder Lal v. 
Lachmi Narain®.) It is not always possible for the manager 
to sell just that fraction of the property which will bring in 
the precise sum required to clear the binding debts. But unlike 
sales, mortgages can more easily be arranged for any required 
sum, though of course the manager has a fair discretionary 
power to decide if the required sum should be raised by mort- 
gage or by sale: Niamat Rat v. Din Dayal.’ 


Where the purchaser (Z) fails to’prove that the sale as a 
whole was justified by legal necessity, the sale cannot bind the 
share of the challenging coparcener (Y) and the question would 
arise how the binding portion of the consideration ig to be 
distributed over his share and that of the alienor (X). Let us 
take it for the purpose of an illustration that Rs. 1,000 was the 
fair price of the property and was actually paid by Z to X, but 
only Rs. 500 thereof was for a binding purpose. V adivelan 
Pillai v. Natesaim Pillat is clear authority for the proposition 
that not only is the sale of X’s share to be upheld, but Y’s share 
also is to be burdened with a charge for Rs. 250. 


e If the assets of the family were worth Rs. 1,000 and the 
liabilities of the family amounted to Rs. 500 Y would on 





< 1, (1912) I.L.R. 37 M 435 at 437: 23 M.L.J. 256. 
3. (1917) M.W.N. 273. 
4 A.1.R. 1927 M. 1116 at 1117, 
5. (1899) I.L.R. 23 M 89° _ 8 

e -6 (1928) I.L.R. 519M. 824: 55 MI.L.J. 489 

7. (1986) L.Re 54 I.A. 79° ILR 49 A. 149. 52 M.LJ. 72 (P.C.). 

I L.R. 51 A. 430° 57 M.L.J. 7 (P.C.), 
9, (1927) L.R. 541A. 211: LL.R. 8 Lah 597: 52 M.L.J. 729 (P.C.). 
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partition get for his share Rs. 500 worth of property; but 

he, would have to pay Rs. 250 of the family debts.” 

How fdr is that situation affected"by the sale to Z? At a 


suit for partition by Y, X and Z would be the defendants. If °. 


the Court should find that the sale was on the whole justifiable, 
though only Rs. 500 of the „consideration represented debts 
binding upon the family, Y cannot recover any share of the 
property; but he may be entitled to recover Rs. 250 out of the 
surplus Rs. 500 that X improperly applied to his persortal use. 
(Arumilli Perrazu v. Armulk Subbarayudu.®) On the 
other hand, if the Court should find that the sale is 
good only to the extent of X’s half share, X would be liable to Z 
for the consequential damages to the extent of Rs. 500. (Adi- 
kesavan Naidu v. Gurunatha Chetti.) 


And is Y to get his half share of the property free from 
all liability to contribute his own share of the family debts, to 
X or to Z who stands in X’s shoes? Surely, the intervention 
of the sale to Z cannot and ought not to put Y in a better 
position than what he would have occupied, but for that sale; 
in other words, Y can have property worth only Rs. 250 nett, 
and must bear Rs. 250 of the family debts. That is the point 
of decision in Vadivelam Pillai v. Natesam Pillai? 

I have so far assumed that the sale by X to Z was a real 
transaction, and that the consideration therefor was not mani- 
festly inadequate. If in spite of the apparent recitals of con- 
sideration, the transaction should be a gift or a sham, Y would 
be at tiberty to recover from Z the entire property including 
X’s share; for, by the law of this Province, a coparcener can 
sell his share for value, but cannot make a gift of it: Roftala 
Ranganatham Chetty v. Pulcat Ramaswami Chetty and 
Krishna Reddi v. Raghava Redd 


If the sale by X to Z was supported $y consideration to 
the extent of, say, Rs. 100, and the rest of the consideration was 
nominal or fictitious, the transaction would be substantially 
a gift; and the proper course would be to declare that the sale 
was void, and to give Z a charge on the property for the Rs. 100. 
If the Rs. 100 should represent a binding family purpose, Y’s 
share also would be liable therefor; otherwise, only X’s share 
would be liable; but the distinction may not be of much practi- 


1 (1912) T.L.R. 37 M° 435 at 437- 23 M.L.J. 256 

10 (1921) LR 481A 

11. (1916) I.L.R. 40 M 338: 32 M L J. 180 (T.P) 5 

12 (1903) I.L.R 27 M. 162 š ° 
13. (1927) 53 M L.J. C) 
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® 
cal consequence from the pojnt of view of Z, as X’s share by 


e “tself would be ample security for the Rs. 100. (Rottala Ranga- 


natham Chetiy v. Pulicat Ramaswami Chetty.) . 

Next, I turn to the case in Venkatapathi Nayakar v. Pappia 
Nayarear®, which purports to dissent from Vadivelam Pillai vy. 
Natesam Pillai’ and the cases following it. The facts were 
these: At the time of the disputed sale, the alienating co- 
parcener Subba Naick had only a fourth share. The plaintiff 
who cRallenged the sale was his son; and Subba Naick’s father 
too (1.¢., plaintiff's grandfather) was alive at the date of the 
sale. Subsequent to the sale, but before suit, plaintiff’s father 
and grandfather were dead. Subba Naick purported to sell the 
entirety of certain property for Rs 600; but the consideration 
proved amounted only to Rs. 400. The Courts found that 
the property was really worth Rs. 2,000. l 


The first Appellate Court assumed that plaintiff and Subha 
Naick had each a half share in the property; and it held that 
the sale was not binding on plaintiff’s share to any extent. The 
plaintiff filed a second appeal to the High Court; and his con- 
tention in second appeal was that the whole sale must be set 
aside on condition of his paying to the vendee Rs. 400, which he 
was willing to do. 

For the alienee-respondent, it was conceded in second 
appeal, that Subba Naick’s share was only one-fourth; ang the 
only question was, if the alienee was to be deprived of even 
that one-fourth share, subject to the reimbursement of Rs. 400. 
Subbiah Naick's one-fourth share was worth Rs. 500: and 
the sale was supported by consideration to the extent of 
Rs. 400 only. In those circumstances, the High Court took the 
view that the proved consideration was not grossly inadequate, 
and that it can be regarded ås the price of the alienor’s share, 
though it was less than the value of such share; accordingly, 
the High Court upheld the transaction as a sale of the father’s 
share only, f.e, one-fourth of the property. Thus, the alienee 
suffered no real prejudice by reason of the decree of the High 
Court, which secured to him his full money’s worth and a 
quarter more. 


Next, I turn to consider the facts in Yadivelam Pillai v. 
Natesam Pfllai.* One Chinnappa, the managing member 
of a family consisting of himselfeand his nephew, sold certain 
ee ae ee 

1 (1982) T.LeR 37 M 435 at 437 23 M.L J. 256 


6° (1928) I L.R. 51 M 824 55 MLL.J. 489. 
12 (1903) T.L.R. 27 M 162 
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family property. for Rs. 500; of that sum, Rs. 250 alone was- 

found to be binding on the family, and the remaining Rs. 250 

was not binding on the plaintiff-rmephew. The sale was pre- 


sumably for a fair price as there was no suggestion to the con~, 


trary. In those circumstances, the High, Court decreed to the 
plaintiff a half share in the property sold by his juncle, On con- 
dition that plaintiff should pay Rs. 125 to the alienee, Such a 


conditional decree is sanctioned by the decisions of the Privy ~ 


Council in the analogous cases of Ram Charan Lonia +. Bhag- 
wan Das Mahdsiri®, Baineart Lal v. Mahesh’ and Skinner v. 
Nawnahal Singh, : 


The principle of the decision is thus stated at page 437: 


“According to accepted equitable pmnciples, in the absence of any- 
ithing appearing to the contrary, the consideration for the sale must be 
distributed over the whole of the property sold in proportion to the value 
of each part. On this principle the whole of the Rs 500 must be distributed 
over the shares belonging to the plaintiff and Chinmappa respectively. There 
is no ground for supposing that one portion of the consideration was 
allocated to a particular half share and the other portion to the other 
half share. The valid portion of the consideration as well as the invalid 
portion must be distributed over each of the half shares of the plaintiff 
and Chinnappa respectively The result would be that the plaintiff would 
be bound to pay one-half of the Rs. 250 held binding on the family, that is 
Rs 125, before he can recover possession of the half share claimed by 
him.” 


From the above analysis of the cases Vedtvelam Pilla 
v. Natesam Pilat and Venkatapathi Nayakar v. Pappia 
Nayakar*, it ‘appears that the two decisions can well 
stand together; for, each case must be taken to de- 
cide no more than what was necessary for the judg- 
ment. On the facts, the crucial distinction between the 
two cases is this: In Vadivelam Pillai v. Natesam Pilla? 
the alienee paid fair price for the property purchased 
by him, though only one-half of it represented family neces- 
sity; on the other hand, in Venkatapathi, Nayakar v. Pappia 
Nayakar*, the price paid by the alienee was even less than the 
value of the alienor’s one-fourth share. 

True, Vadtuvelam Pillai v. Natesam Pillai’ itself dissegts 
from the reasoning in Marappa Gaundan v. Rangaswanu Gaun- 
dan." But in Marappa Goundan v. Rangaswank Goundan’ 
the first Appellate Court found that the second item of the con- 








—_—— ~_- — 


1 (1912) I.L.R. 37 M 435 at 437: BM.LJ. 26 ° 
5 (1999) I.L.R. 23 . 
6 (1928) I.L.R. ee 55 M.L.J. 989 ° 


15. (1926) L.R. 53 I.A. 142: 1.L.R. 48 A 443 at 456 (PC), 
16 (1918) L.R. 45.1A 28%: ILR. 41 A. 63 at 68 (P. 
17. (1913) L R. 40 LA. 105: ILR. 35 A 211 at 216. 25 M.L.J. 111 (P.C),° 
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sideration for the sale there in question was neither “real nor 
bona fide”; and nothing is known as to the value of the pro- 
perty or of the alienor’s shafe therein. For aught one caf guess, 
the facts in Marappa Gasindan v. Rangaswami Gaundan® were 
probably on all fours with the facts in Venkatapathi Nayakar 
v. Pappia Nayakar’, 


e 
The broad proposition enunciated in Marappa Gaundan v. 
Rangaswamt Gaytidan’ is this: . 
“The “alenee is only entitled to the share of his alienor, and has no 


further claim on the shares of the other coparceners in respect of the 
sum for which the alienation was rightly made” 


In the estimation of Sir John Wallis, that proposition does 
not rest on any sound principle (Scetharam Naidu v. Bala- 
krish Naidu’); and it has not commended itself to the bulk of 
judicial and professional opinion. But the rule in Vadivelam 
Pillæ’s case’ is in popular vogue because of its even-handed- 
ness :—equity is equality. . 

K. C. G. 





SUMMARY OF ENGLISH CASES. 


In re City EQUITABLE FIRE INSURANCE COMPANY, LTD., 
(1930) 2 Ch. 293. 


Bankrupicy Act, S. 31—Inswrance Company—Deposit for 
securing due performance of reinsurer’s obligations—W inding 
up of reinsurer company—Surplus after satisfying obligations 
—Other sums due to the nsurer—If insurer entitled to set off 
—Interest on deposit, 

By a treaty of reinsurance between G insurance company 
and C insurance company (Reinsurer), C accepted and guaran- 
teed by way of reinsurance a share of all insurances and re- 
insyirances accepted dr renewed by G in its fire department. The 
treaty provided that G shall be entitled to accumulate out of 
any moneys due to the reinsurer a sum equal to 40 per cent. of 
alP premiums credited to the reinsurer in respect’ of the first 
12 months of this agreement and this sum was to remain in 
G’s hands as security for the due performatce of C’s obligations 


„under the agreement. When any default was made by C, G 





was entitled, to take the requisite sum out of this deposit. G 


e1. (1912) ILL.R. 37 M9435 at 437: 23 M.L.J. 256 3 
2 (19139 25 M.J 604 at 611. 
e o 5. (1899) T.L.R. 23 M 8. 

6 (1928) I.L.R. 51 M 824: 55 M.L.J. 489, 
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was to pay interest to C at 34 per cent. ọn the remaining de- 
posit. lf at any time C should go into liquidation, G had the 
right to terminate the agreement forthwith by notice. On 
February 14, 1922, a compulsory winding-up order was made 
against C on a petition presented in January and G thereupon 
determined the agreement by notice. After all obligations under 
the treaty had been satisfied, there remained with G a balance 
of 8000/. in deposit and a sum of about 1800}. representing 
interest ‘accrued on the deposit. G claimed to be entitled to 
set off balances due from C under other treaties, contracts and 
policies of insurance and reinsurance against the balance of the 
deposit and the interest. ! 
Held, by Maugham, J., that the moneys which G was en- 
titled to retain and accumulate must be taken to be moneys left 
with G for a specific purpose and that, therefore, G was bound 
to pay over the balance of the deposit and interest. 


Held, by the Court of Appeal:—That the Article in the 
treaty makes a distinction between the portion of the premiums 
which G was entitled to retain as a deposit and the interest upon 
that sum which remains to the credit of C. The interest is 
clearly and definitely directed to be paid “to the reinsurer”. -It 
is not to be credited in account or added to the accumulating 
fund. It represents, therefore, a debt due from G to C and 
lisuce falls within S. 31 of the Bankruptcy Act as being a 
mutual credit or debit arising by reason of the Tee RonsDIp ane 
ought to be brought into account. 

But as to the accumulated fund, they were moneys col- 
lected and held by G as security and is set apart from the ordi- 
nary current accounts between G and C, and, therefore, in the 
absence of any new contract which freed the fund from the 
definite purpose of being security for due performance of C’s 
obligations under the agreement, there qian be no set off in 
respect of the balance of the fund not required for the fur- 
pose for which it was accumulated in the hands of G. 


ATTORNEY-GENERAL v. Prices’ TaiLors (1928) LIMITED, 
(1930) 2 Ch. 316. i 

Local Governmenti—Public Health Act, 1875, S. 155—, 
‘Front’ of a house—Meaning of. 

The defendant firm purchased two shops, gadi shop cong 
sisting @f a building of three stories’ The ground floor® of 
each shop projected a distance of 4 ft. 3 in. beyond the line of the, 
exterior wall of the first and second floors. The defendants” 


P 


` 


wife. ` 
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proposed to cut away the main wall between the two shops and 
cpnvert both into one shop with an entrance from the street. 
Ihe Borough Corporation dtsapproved the plan and destred the 
setting back of the building line in a line with the first and 
‘second floor’s main wall. The defendants disputed the right 
of the Borough to prescribe a new building line, as they con- 
tended that tHey did not take down the ‘front’ of the build- 
ing-within the meaning of S. 155 of the Public Health Act. 

Held, by Luxmoore, J.—Prima facie a house or building 
consists of all its foors and the exterior walls of the first and 
second floorssare in the present case as much part of the front 
of the house as the exterior wall of the ground floor projection. 
-A house might possibly be considered to be taken down, if 
only a few bricks were left standing. But, when a substantial 
portion, such as the whole top floor, is left untouched, the house 
cannot be said to be taken down. The defendant never intend- 
ed to take down his front but only to take out part of it, leaving 
a substantial portion untouched. 

Held, by the Court of Appeal—The right of the urban 
authority to prescribe a building line under S. 155 arises only 
when the house or the building or the front has been taken 
down. ‘Taken down’ does not mean merely remodelled, it 
theans ‘removed’ and the question for the Court is whether there 
has been a demolition of so large a portion of the house or the 
front of it as to justify it in holding that the house or the 
front of it has been taken down. n 3 


~ Iù re ROBINSON. LAMB v. Ropinson, (1930) 2 Ch. 332. 
Wil—Revocation—Gift of an annuity to A by will-—Later 
will gifting an absolute interast in favour of the Same A—Late) 
will invalid, as being attested. by A’s wife—Hhether revokes 
the earlier will. ° 
-. A testatrix bequeathed in 1914 her residuary estate unto 
her trustee upon-trust to pay an annuity therefrom to 4. In 
1921 she executed another will- which she called as “her laat 
will and testament” and gave the whole estate to 4. But 
the will was found to be invalid as it was attested by his (4’s) 


Held, that the first will was not revoked. On the recent 
authorities, the test is not fhe inconsistency of a gift in the 
fater will as held in Beker v. Story, 31 L.T. 631, but one of 
the intentidn: of the testator to revoke the earlier will. If the 
*eßtator had made two „distinct gifts to a person by two instru- 
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ments, it must be ascertained from the language of the two 

instruments whether the first gift has been altogether dise 

placed. °If there is a clear intentién to revoke the earlier in- 

strument, the failure of the second gift will not restore the first ° 

one. * 


In re WATSON. CULME-SEYMOUR v. Brann, (1930) 2 Ch. 
344. ; 

Will—C onstructtion—‘Born m my lifetime or unitin due 
tinie after my death’—Meantng of. 

By his will the testator declared that if a sdh should be 
born to W.W. or M.C.S. (both successive tenants for life in 
remainder) during his lifetime or ‘within due time’ after his 
death, then the estate in tail male which he had previously de- 
vised to each such son shall not take effect but in lieu thereof 
he (the son) shall take as tenant for life. The testator died 
in 1899 and the plaintiff, a son of M.C.S. was born in 1909. 
On the death of W.W. the tenant for life under the will, the 
plaintiff came into possession (his father having died during 
W.W.’s life-time) and executed a disentailing deed. 

Hetd, ‘within due time’ meant only the period of gesta- 
tion and not the perpetuity rule period of 21 years and, there- 
fore, the disentailing deed was operative, and the shifting clause 
reducing the estate to one for life did not apply. The Court 
will choose a construction which gives an intelligible, if whim- 
sical meaning to tha words, to one which would not only avoid 
the limitation but would really give no clue to what the 
testator meant by “due time.’ : 

In re CASTNER-KELLNER ALKALI COMPANY, LIMITED, 
(1930) 2 Ch. 349. 

Company— Amalgamation with another company—Appro- 
val of the scheme. and the termis of amalgamation by more than 
90 per cent. of the transferor company—The transferee coni- 
pany amalganiaied later with another company—Dissentierm 
Shareholders of first company if bound to accept scheme— 
S. 155, Companics Act, 1929. ; 

Two companies, C (transferor) and B (transferee), were . 
to be amalgamated on certain terms which over 90 per cent. of 
C’s shareholders agreed to *but thére were a few dissentient . 
shareholders. In 1926 a further amalg&mation took place ðf 
B with Imperial Chemical Industries, Ltd., by which B was to 
be acquired by that company on certain terms. A petition was 

B 


h) 





pany offered to C’s approvifig shareholders and to issue*a notice 


*to them that it desired to acquire their shares on those terms. 


It was contended that B having in turn been acquired by the 
Imperial Chemicals, B could no jonger give effect to its terms 
and S. 155 cannot be invoked, as in effect it is a new scheme 
which is now imposed on them and not the one at the time of 
amalgamation of C with B. 

Held, by Eve, J., that the application was within the sec- 
tion. There is nothing in the section to control the nature of 
the offer the applicants may put forward. It is for the Court 
to consider and decide whether it is an adequate and satisfac- 
tory one, and, if not, to substitute such other terms of pur- 
chase as in its discretion are fair and just. 


MarconTs WIRELESS TELEGRAPH Co v. Newman, (1930) 
2 K.B. 292. 


Bankrupicy—Deed of mspectorship—Inspector leaving the 
conduct of the business to the debtor—Inspector and comnutitec 
of inspection how far personally Mable to creditors—Pariner 
ceasing to concern himself with the business—Effect of. 

The plaintiffs were the owners of certain Letters Patent in 
respect of inventions relating to wireless apparatus and the de- 
fendants N and B were the holderg by novation of a license 
from them to use and exercise the inventions subject to pay- 
ment of a certain amount as royalty. N and B got inte diffi- 
culties due tq shortage of liquid capital and the creditors there- 
fore appointed a committee of inspection to supervise the busi- 
ness. N and B duly executed a deed of inspectorship and C 
was appointed the inspector. The debtors NV and B assigned all 
their estates to C as inspector upon trust to allow the debtors 
“henceforth to manage and carry on their said business” 
subject to the covenants and conditions of the deed. In a cir- 
cular issued by C, he stated that “all orders for goods required 
for the purpose of carrying on the business will be-issued on 
my official order forms in the usual way and will be paid for 
by me”. The plaintiffs claimed from N and B as also C and 


` the members’ of the committee personally the royalties that 


became payable after the deed of mspection was executed. 


` e Held, that the de@d of inspection was similar tothe one in 


Easteybrdok v. “Barker, L.R. 6 C.P. 1, and upon the autho- 


* fitv of that case the business remained the business of the 





not consfitute a partnership between the debtors and their credi- 
tors or between them and the inspector and the committee. In ° ° 
view of the language of the deed in question, the debtors N 
and B do not become the agențs of the inspector or e com- 


mittee to carry on the business. The tru Shans e 
plaintiffs were content to allow the bug fess tant, 
tinue as before i in the hope and ex Ty ‘hat se. suunmonnte ` \ os 







would be able to pay such royalties as 
them through a continuance of their trad 
and committee could not, therefore, be 
royalties. 

As to the contention by B that he ceased to conte 
self with the business, as he and N took different views as to 
how it should be conducted and he found himself powerless to 
secure the prevalence of his own view, and therefore ought not 
to be made liable, 

Held, that he nevertheless remained a partner in the busi- 
ness and was therefore liable. 


HoLMeEs v. Payne, (1930) 2 K.B. 301. 


Insurance—Pearl tiecklace—Insurance against loss of— 
Necklace mislaid and beltweved to have been losi—Company 
agreeing to give articles of equal value—Subsequent discovery 
of necklace—If agreement to give can be resctnded—‘Loss, 
meaning of. 

The defendant had insured with the A her articles 
of jewellery including a pearl necklace. The policy provided 
that, in consideration of the premium mentioned therein, the 
underwriters agreed to insure against all los? which the assured 
may sustain by the loss or damage to the insured jewellery. 
The defendant missed the pearl necklace, searched for it in all 
conceivable places and wrote to the company that it was lost? 
At their instance, she further searched for it but without 
result. Then the underwriters entered into an agreement with 
her to replace the lost jewels of the value of the necklace and . 
she selected the jewels also for a certain value and was in pro- 
cess of selecting further to ethaust the balance of the value of i 
the necklace. By that time the missed necklace was found iff ° 
an evening cloak. The underwriters then claimed a return of. 
the replaced jewellery on the ground that the replacement agree- 
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ment was void as having been made under a common ‘mistake 


of fact. The defendant counterclaimed for: the: balance. 
Held, the replacement agreement cannot be rescinded or 


*reopened. ‘The defendant made a thorough search of the stand- 


ard of a reasonably diligent woman for the necklace. The 
agent of the underwriters was not wholly induced by the de- 
fendant’s representations—innocent and honest—but himself 
investigated and formed his own conclusions on all facts and 
not on ‘what he was told by her. Though ordinarily an adjust- 
ment could be re-opened, the position is very different where a 
payment—esther in money or in kind—has been made. (Da 
Costa v. Firth, 4 Burr. 1966.) 

A thing can be lost even when it is in the owner’s house. 
A thing may be mislaid and yet not lost. But if a thing has 
been mislaid and is missing or disappeared and a reasonable 
time has elapsed to allow of diligent search and of recovery and 
such diligent search has been made and has been fruitless, then 
the thing may properly be said to be lost. Uncertainty to re- 


covery of the thing is the main consideration on the question of 
loss. 


Ropert A Munro & Co, Limiten v. MEYER, (1930) 
2 K- B-312. 


Contract—Sale of goods—Delivery by instalments—Each 
delivery to be treated as a separate coniract—Goods to be taken 
with all faults and defects—Delivery of some instalments— 
Goods discovered to be adwteraied and not of contract quality 
—Seller purchasing from another—Seller himself ignorant of 
the defect in the goods—Delay în discovery—Effect of, on the 
contract. 

By a contract made between the plaintiffs—dealers in 
cattle foods at Léndon and the defendant—merchant trading 
at Hamburg, for sale of 1,500 tons of meat and bone meat, it 
was provided that (+) the goods were to be of a certain speci- 
fied quality, the composition of the production being specified, 
(11) that it was to be shipped in equal weekly instalments of 
125 tons, (4%) “each delivery or shipment to be treatéd as a 
separate contract and the failure to give or take any delivery 
or shipmept shall not cancel the contract as to future deliveries 
or shipments, and (tv) “the goods to be taken with all faults 
end defects; damagei or inferior, if any, at valuation to be 
arrayged mutuålly or by arbitration” The plaintiffs made cer- 


° “tain delivtries which the defendants accepted without demur. 
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Sieny the defendant being in financial difficulties en- 
tered into Gnother agreernent to pay some amount for cancel, 
ling the balance of the contract and reducing the quantity to 
be supplied. After some deliveries were completed, the defend-. 
ants discovered that the meal had been adulterated by an 
admixture of cocoa husks and refused to make any further pay- 
ments. They also found thaf the previous deliveties were bad. 
The plaintiffs were blameless and knew nothing of it, the adul- 
teration having been made by the manufacturers of the meal, 
from whom the plaintiffs purchased it. 

Held, that the article delivered did not answer, the contract 
description and might have been rejected, notwithstanding the 
clause that ‘the goods to be taken with all faults. . . That 
clause only applies where the goods answer the trade description 
and does not shut out the implied warranty under S. 13 of the 
Sale of Goods Act; that though the seller was unaware of the 
facts and could not have had an intention to break the contract, 
yet as there was a persistent breach, deliberate so far as his 
manufacturers were concerned, continuing for nearly one-half 
of the total quantity, the buyer is entitled to say that he will 
not take any further deliveries and that the contract was repu- 
diated. The intention of the seller must be judged from his 
acts and from the deliveries which he in fact makes. But the 
contract cannot be set aside as it is not clear that even if the 
defendant had known the defective deliveries, he would have 
elected to treat the contract as at an end and further it will not 
now be possible to restore the parties to their original position. 
The provision in the contract that each delivery shall be treated 
as a separate contract cannot be construed so ag to defeat the 
rights of the buyer under section 31 of the Sale of Goods 
Act, 1893. The buyer was anyhow entitled to damages in res- 
pect of the defective quality of the meal supplied and cannot 
be compelled to take any more deliveries. ° 


KODAK, LIMITED v. ALPHA FILM CORPORATION, LIMITED, 
(1930) 2 K.B. 340. 

Practsce—Procedure—Summons for leave to sign judy- 
meni—Refusal of—Defendant—t onditional heave to defend—- 
If Court can impose conditions to defending. - . 

The Court refused leave to sign final judgment’under O. 14 
of the Rules of the Supreme Court inean action for a spegfite 
claim as due for goods sold and delivered ¢o the edefendant. 
But it nevertheless imposed conditions on the defendant befores 
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entering on his defence, like that the case should be entered in 
the short cause list for trial by a Judge alone without a jury. 


Held, by the Court of Appeal (Scrutton, L.J., dissent- 
ing) that where the Court is not prepared to give leave to the 
plaintiff to sign judgment, it cannot impose conditions on the 
defendant. Rut if the Judge is inclined to grant leave to sign 
judgment, he may impose conditions on the defendant before 
permitting him to defend. 


BISHER*V. OLDHAM CORPORATION, (1930) 2 K.B. 364. 


False tmprisonment—Borough Corporation—Watch Com- 
mittee Police—Arrest of plaintiff by nirstake—C or poration if 
hable for the Borough Police's arrest. 


“Informiation was laid for the arrest of one R and a war- 
rant issued under the hand of a Justice of the Peace for the 
Borough of Oldham for his arrest. The Oldham Police com- 
municated with the London Police as R was suspected to have 
run away to London. The London Police arrested the plain- 
tiff mistaking him to be R, handed him over to Oldham Police, 
who detained him for several hours, till the mistake was dis- 
covered. In_an action for false imprisonment against the 
Corporation, 

Held, that the Oldham Police Officer was not a servant of 
the Oldham Corporation. Any appointment by the Watch 
Committee of a constable was subject to the controlling regu- 
lations of the Home Secretary, and the powers of suspension 
are shared with the local magistrate and controlled and limited 
by other statutory provisions. The constable is a servant of 
the State, a ministerial officer of the central power, though 
subject, in some respects, to local supervision and local regula- 
tion. The Corporation cannot, therefore, be held liable if the 
police appointed by the Watch Committee arrest and detain a 
person unlawfully. 


` Lambert v. Great Eastern Railway Company, (1909) 2 
K.B. 776; Goff v. Great Northern Ratlway Company, (1861) 3 


E. & E 672 and Edwards v. Midland Railway Co., (1880) 
°6 Q.B.D. 28% distinguished. 


Stanbury v. Exeter Corporatioh, (1905) 2 K.B. 842 and 
Coomber v. Justices of Berks, (1883) 9 A.C. 61, foHowed. 


e © Case-law discussed, 
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GOTTLIFFE v. EDELSTON, (1930) 2 K.B. 378. 

Husband and wife—Accident to plaintif by defendant's 
negligent motor drivng—Achon fbr denages—M arriage aT 
the parties pending actton—E ffect of, on the action. 


The plaintiff brought an action against the defendant claim- 
ing damages for personal injuries caused by the defendant’s 
negligent driving of a motor car, in which car the plaintiff was 
a passenger. Pending the suit, the plaintiff and the defendant 
married and the question arose if the action can any ‘further 
continue. The question had to be argued as the real defend- 
ant in the action was the insurance company with which the 
defendant was insured. 

Held, that though under S. 12 of the Married Wome 
Property Act the wife is given full power to guard her sepa- 
rate property, she cannot sue her husband for any tort whether 
before or during marriage. This action is not an action for 
the protection and security of the wife’s separate property and 
therefore the action is barred by the prohibitory words in S. 12 
“Except as aforesaid, no husband or wife shall be entitled to 
sue the other for a tort.” 

The anomalies in the law of husband and wife as at pre- 
sent obtaining pointed out and legislation suggested. 


Kırcar v. Kinc, (1930) P. 266. 

Will—Codici—Codicil stating ‘This ts the last will and 
testament —E ffect of— vuns utested by four wttnesses, two 
of them beticfictaries—The benefictartes not signing with inten- 
ison to attest—Both will and codicil adnutted io probate, bene- 
ficiaries signatures being omitted. 

A testatrix executed a will in 1906 and a codicil in 1929 
but the codicil stated that “this is the last will and testament of 
A.B.” and was attested by four persons, #wo of whom were 
beneficiaries under it. It was found that the two beneficiaries 
did not intend to sign as attesting witnesses but as one of them 
stated ‘only to make it legal’ by expressing their assent to the 
testatrix so dealing with the property. 

Held, that the later will was a codicil which can be read 
with the first will (Strepson v Foxon, (1907) P. 54, followed). 
Probate can be granted of both the will and the codigil omitting 
the signatures of the beneficiaries under the codicil, as the bene- | 
ficiaries only signed by way of verificatien and not as attesting | 
witnesses. 


E. J. Smith, In the Goods of, (1889) 15 P.D. 2, blowed 
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JOTTINGS AND CUTTINGS. 


` Lord Cecil and the League of Nattons.—On some matters 
„Of public interest and importance, party rivalries happily dis- 
“appear. Such is the project which, according to a letter to The 
Times of October 25, has been initiated to pay a tribute to 
Viscount Ceail of Chelwood fos his “unique services to the 
cause of international co-operation and goodwill.” The letter 
is fittingly signed by Mr. Ramsay MacDonald, Mr. Baldwin, and 
Mr. Libyd George. It recalls that the formation and mainte- 
nance of the League of Nations are due to the labours of many 
-distinguished men, and many nationalities, but “it has fallen 
to Lord Cecil to devote himself single-mindedly to strengthen- 
ing the League and promoting the intelligent understanding of 
its work among all classes of his fellow-citizens.” The pro- 
posal is to present Lord Cecil with his portrait, in the hope that 
it will eventually become a public possession in the National 
Portrait Gallery, and a Committee has been formed for this 
purpose.—L.J., 1930, p. 256. 


Lord Parkers Schene—The services of Lord Cecil ever 
since the League of Nations was established are well known, 
and not least his efforts at the recent Assembly of the League 
of Nations to help on, and in the face of somewhat difficult 
opposition, the cause of Disarmament. Lord Cecil, as the 
letter says, has not been alone in bis endeavour, and others in 
France and America, and in this country are well known to 
have been co-workers with him. But premature death silenced 
the voice of ome of the earliest advocates of a League of 
Nations, whd, had he lived, would have been as zealous in the 
same cause. We refer to Lord Parker of Waddington. In 
March, 1918, when the subject was not altogether easy of 
discussion, Lord Parmoor moved in the House of Lords, “That 
this House approves of the principle of a League of Nations, and 
the constitution of a tribunal whose orders shall be enforceable 
by an adequate sanction.” On that occasion Lord Parker stated 
in detail a scheme for a League which he had prepared. In a 
letter to The Times of March 2, 1918, Sir Frederick Pollock des- 
cribed his speech as by far the most practical contribution to- 
wards the formation of an effective League of Peace which had 
then been made in this country. The work has had to be car- 
etied on by others, of whom Lord Cecil fas been the chief, and 
tHe joint letter of the leaders of the three political parties shows 
e wow Iis work tor the League of Nations is appreciated —L.J., 
* 1930, p. 256. 
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C heaper and Simpler Litigatto1.—A topic which is not con- 
cerned with a matter of either Imperial or political interest, and. 
which receives the distinction of being dealt with in a first 


leading article in The Times, may be taken to be one of con-« 


siderable importance, and the fact that the publication in last 
Saturday's Times of a letter from Mr. Heber Hart, K.C., sug- 
gesting certain reforms in our legal procedure, Was made the 
occasion of such a leading article is an indication of the un- 
doubted fact that public opinion is aroused upon the matter. 
Mr. Heber Hart was the British representative on the Mixed 
Arbitral Tribunals set up under the Treaties of Peace between 
Great Britain and Germany and Austria, which have recently 
concluded their labours, and he has therefore peculiar qualifica- 
tions for making suggestions as to reforms of procedure; for 
the Tribunals of which he was a member had to frame and 
administer their own system of procedure, and to do this in 
such a way as to satisfy both British and Continental ideas of 
what was necessary in order to ensure the proper administra- 
tion of justice. Mr. Hart makes some definite suggestions for 
the reform of procedure in civil cases—the right to a trial 
before three judges, and the withdrawal of the right to trial by 
jury; one appeal only; a preliminary hearing before a Master 
after the close of the pleading; the fixing of dates for trial in 
every case; the abrogation of the greater part of the law of 
evidence; party and party costs to be considerably limited; and 
the development of a conventien-that counsel should abandon, 
or present without advocacy, a case which he feels to be un- 
tenable in fact or in law. Every one of these suggestions 
deserves careful consideration, although some of them will, we 
think, hardly command the assent of the profession; it is obvi- 
ous that they cannot here be dealt with as they deserve, and we 
hope to consider them in another column in the near future.— 
L.J., 1930, p. 290. ° 


Judge-Made Laws.—Another question, which has more 
than incidental relevance to the question of the cost of litiga- 
tion, is raised by Mr. Claud Mullins in a letter in The Times 
of November 11. Mr. Mullins himself recently urged, in an 
article in the July Quarterly Review, to which we referred at 
the time (anie, p. 102), that the practically unrestricted right to 


a jury and the rigid application of* elaborate rules of evidence | 


were among the principal causes of the excessive cost of liti- 

gation in this country. In Tuesday’s letter he takes néw ground 

by pointing out that our system, by which the reported judg- 
G Y 
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ments of decisions in the Superior Courts are binding autho- 
ities on all Courts of co-ordinate or inferior jurisdiction, and 
the fact that such judgments can only be questioned by appeal, 
e is responsible for a considerable part of the cost of litigation. 
This contention is not to be denied; it is no uncommon thing 
for a proposing litigant to be advised that the point he desires 
to litigate is tovered by authorit}, so that he cannot succeed at 
the first hearing, but that if he cares to go as far as the Court 
of Appeal—or if the authority in question is a decision of the 
Court of Appeal, as far as the House of Lords—he has a good 
prospect of success. And in order to get the law determined 
he cannot appeal from the reported authority, but must take 
his own case through the appropriate Court of first instance 
and any Appellate Courts which have already dealt with the 
point, in order to have it considered by a Court with authority 
to deal with it. In such circumstances there are few indivi- 
duals who are prepared to undertake the necessary financial 
responsibility, and the result is that many cases remain as 
authorities on points which might well receive further judicial 
consideration. A reasonably satisfactory method of dealing 
with this problem should not be difficult to evolve, and we have 
our own views on the subject which we may presently pro- 
pound; but before doing so we shall await with interest Mr. 
Mullins’ promised book, in which we gather he deals fully with 
the wh le matter—L.J., 1930, p. 290. 


Sir Dinshah Mulla.—A correspondent writes: The recent 
appointment of Sir Dinshah Mulla, c.1.z., to the Judicial Com- 
mittee of the Privy Council, will be warmly welcomed in legal 
circles in India, and should prove of great benefit to the litigat- 
ing public. Sir Dinshah brings to the Board a wide aud ripe 
experience. Starting his career as a solicitor, Sir Dinshah 
afterwards becamesan advocate of the Bombay High Court, 
under special rules not requiring a previous call to the English 
Bar. He has since built up a very large practice at the Bombay 
Bar, and is now one of the best-known lawyers in India. He 
has the special gift of being able to extract the guiding princi- 
ples of any particular branch of law, and to select only the best 
authorities for citation in support of such principles. This is 

* well exemplified in his numerous text books, which are widely 
used throughout India. His versatility is shown by the diver- 
esity of the subjects on,which he has written, either singly or in 
collaboration with others, e.g, Hindu Law, Mahomedan Law, 
ə Civil Procedure Code, Registration Act, Stamp Act, and Con- 
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tract Act. He has also filled many high offices from time to 
time, having acted as Law Member on the Viceroy’s Executive 
Council? as High Court Judge “and as Advocate-General, 
Bombay, and has also been Principal of the Government Law 
College, Bombay. Recently, he has done particularly good 
public service by his work on the Government of{ India’s Com- 
mittees for re-drafting the Sale of Goods sections in the Con- 
tract Act, and portions of the Transfer of Property Act. In 
the result, the Amending Bills passed through the Indiam Legis- 
lature with practically universal approval. It is of interest to 
note that Sir Dinshah is the first Parsi, the first mon-barrister 
Indian advocate, and the first Indian ex-solicitor to sit on the 
Judicial Committee—L.J., 1930, p. 291. 


Justices, Husbands and Wives.—Caustic judicial comment 
on the strange manner in which Justices grant separation orders 
was recently quoted in this column. I observe that “C.L.H.,” 
whose pungent style suggests the same authorship as that of 
the article on “Justices’ Justice,” which evoked a flood of com- 
ment and correspondence in the Week-End Review, has con- 
tributed an article to The Nation on the ways of Magistrates in 
making separation and maintenance orders. He is clearly of 
opinion that the Magistrates’ mode is worse than a crime. 
Magistrates, including the women Magistrates, so often drawn 
from the class of “Social Workers,” are nearly always for the 
women: and they will break up the state of matrimony with 
appalljng freedom, frequency and speed. Orders for mainte- 
nance are often made without any due regard to the means of 
the husband. He may be unemployed and his wife employed 
or in comparative affluence; but while he is in arrears he cannot 
obtain a variation of the order, and may be committed to gaol 
for failure to pay money which he never had. His theoretical 
right of appeal to the Divisional Court is in practice impossible 
to exercise. 

I think that “C.L.H.’s” suggested remedy is sound, 
namely, that this vastly important and most difficult jurisdic- 
tion should be transferred to a tribunal which has knowledge of 
evidence and of the law; namely, to the County Court Judges. 
The Justices certainly are not equal to the task which has been 
thrust upon them.—L./J., 1930, p. 300. 


Swift, J., on Domestic Unity.—There is no manner of « 
legal doubt that in the trial of a charge of assault by a husband 
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on his wife, the wife is a competent witness, as she is often 
the only one. The Court of Criminal Appeal has now gone, a 
step further, aparently a ° necessary step, and, uphblding a 
° ruling of the Assize Judge, has stated that she is a compellable 
witness. This appears to be inevitable, but if, as usually occurs 
in such cases, her sympathy and love for her husband revive 
in his hout of trial, she will continue to be an eminently un- 
satisfactory witness for the prosecution. Douglas Jenkins, for 
the prisoner, did his best against the ruling of the judge of 
Assize; he cited a strong saying of Lord Atkinson in support 
of his contention, and went on to add that a rule compelling a 
wife to give evidence against her husband would tend to break 
up the unity of the home. This observation led Swift, J., into 
too great a temptation. ‘“‘Assaulting a wife,” said he, “is cal- 
culated to break up her unity,” and further spake: “It might 
make for unity if she is able to say to her husband afterwards, 
‘I did not want to, but they made me.’” Perhaps.—L-J., 1930, 
p. 301. 


Case-Law and Econonitcs——How far is it permissible for 
Judges to be influenced in their decisions by economic theo- 
ries? That, substantially, was the question dealt with on 
Fiday of last week by Prof. W. Hughes Parry in his lecture 
(see p. 343, post) at the London School of Economics on “Eco- 
nomic Theories in English Case Law,” and by the Lord Chan- 
cellor in his opening remarks. In Lord Sankey’s view, the 
more politics can be kept out of law the better; he would have 
them kept in water-tight compartments, and he referred in feel- 
ing terms to the trouble he has had in the last six weeks in at- 
tempting to put abstract theories of politicians into the shape of 
practical legal concepts. In other words, “equality of status” 
for the constituent members of the British Commonwealth of 
Nations is easier a8 a political slagan than as a working prin- 
ciple of Constitutional Law. Very likely that is so, but as re- 
gards economic theories, it may be impossible to sever them 
from law, and Prof. Parry gave numerous instances in which 
Judges have been guided in the past by either their own, or the 
prevailing theories as to trade and employment. The Common 

. Law is based on the freedom of the individual, and this is strik- 
ingly shown in the doctrine of Restraint of Trade. All res- 
_traints of trade of themselves, satd Lord Macnaghten in the 
` Nordenfelt Case, (1894, A.C: 535), if there is nothing more, 
are contrary to public policy, and therefore void. This, with 

° fhe doctrinfs of freedom of contract-and laisses faire, has been 
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the prevailing characteristic of judge-made law; but in Prof. 


Parry’s view, it is out of date, and the latest theories require » 


that the hw on which lawyers have heen brought up should be 
corrected by social philosophy and by legislation. No.doubt 
that is the tendency of the times, but at the risk of being also 
condemned as out of date, we may express the hope that the 
change from the Common Law as expounded by the Judges, 
to the socialisation with which we are threatened will not be too 
rapid—LJ., 1930, p. 326. e 


Slessor, L.J., and the Jimior—lIt is no secret that the 
appointment of Slesser, L.J., direct from the Bar to the Court 
of Appeal was regarded with some misgiving by some of the 
old hands in a Court which has suffered some serious reverses, 
but on the whole is justly proud of its judicial prestige. But 
Slesser, L.J., has indubitably made good, and removed by his 
performances all just cause for apprehension. He has demon- 
strated that he is not a judge of the mere concurring kind, and 
when he is with the majority he states his reasons in clear and 
lucid speech. 


Recently, I rejoiced to see him do an act which moved me 
mightily in that warm regard which members of the Bar enter- 
tain for their exalted colleagues on the Bench. A young mem- 
ber of the Bar, Mr. Ifor Lloyd, appearing alone for the res- 
pondent in a case in which Schiller, K.C., led for the appellant, 
made an admirable and successful speech. I observed a note 
pass from Slesser, L.J., to counsel; and I assume that it was in 
recognition of a good forensic performance under the testing 
conditions of a first appearance in that Court. 


A kindly act, in accordance, if I may respectfully say so, 
with the best traditions of the Bench—LJ, 1930, p. 336. 


Mr. Justice McCardte on Perjury—wWe print this week a 
report of the lecture on “Truth,” which Mr. Justice McCardie 
gave to the Medico-Psychological Association on November 20. 
Every application of Law depends on the facts to which it has 
to be applied, and unless the facts are truly known, the applica- 
tion of the law must be wrong. It was, we believe, Lord Russell 
of Killowen who, as Sir Charles Russell, used to insist on the 
primary importance in each case of getting at the facts. It *® 
like the old adage of the pennies and the pounds. Take care 
of the facts, and if the law will not take care of its@lf, at least 
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you have put it in the right groove, and the rest is mere argu- 
-ment—interesting, but still quite a minor matter. And so the 
learned Judge could not take a higher or a more practital theme 
* than “Truth”; so high and so practical that Lord Bacon made it 
the beginning of the concentration of wisdom known as his 
Essays. “Nọ pleasure is comparable to the standing upon the 
vantage ground of truth.” But unfortunately, Mr. Justice 
McCardie speaks rather of the absence of truth than of truth 
itself.e He has had a long experience at the Bar and on the 
Bench in the Civil and Criminal Courts, and has come to the 
conclusion that much evidence is tainted either by self interest 
or bias, while in addition, wilful perjury has never been more 
rife than at the present time. It appears, indeed, to be one rea- 
son of the excessive costs at which people are grumbling, for 
if perjury could be stopped, the length of trials, says Mr. Justice 
McCardie, would be shortened, and that, of course would mean 
a lessening of costs —L.J, 1930, p. 345. 


` Two Voices.—But 


‘Two Voices are there; one ıs of the Sea, 
One of the Mountains; each a mighty Voice’? 


And so from the voice of the eminent Judge whose expe- 
rience has been in the Criminal:and Common Law Courts, we 
turn to another voice which sounds from the Courts of Equity. 
Mr. Justice Eve, also speaking among the men of science, though 
after a festivity which was not a prelude to his brother Judge’s 
lecture—the 268th anniversary dinner last Monday of thé Royal 
Society—rejects the charge of perjury in the Civil Courts, 
though he thinks it may well be that perjury is not an unusual 
accompaniment to the sordid stories which are told in the Cri- 
minal and Divorce Courts. It is an admission which seems to 
give the game awdy, for while Mr. Justice McCardie did not 
exclude the Equity Courts from his indictment, yet it is pro- 
bable that, as regards civil cases, he was specially referring only 
to the Common Law Courts and the County Courts. And we 
may assume that he would be quite willing to leave to the 
the Equity Judges the satisfaction of being accustomed to evi- 

. dence of a less impeachable kind. And yet has it not been said 
of Chanceçy procedure: Truth will out, even in an affidavit. 
Flowever, the fact probably is that the honesty of witnesses is 

“aematter of the venut. It is high when the venue is in the 
Chancery"Division. And elsewhere if, as Mr. Justice Eve says, 
° Ù would be’ too sweeping an assertion to copy the Psalmist; yet 
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evidence has often to be received with caution. But while we 
naturally hesitate to pronounce between two such voices, we, 
may at least say that Mr. Justice Mc@ardie. has uttered a timely 
warning.—L.J., 1930, p. 345. oan s $ 


Expert Witnesses. —Bui eontroversy apari, eMr. Justice 
McCardie’s examination of the idiosyncrasies of expert wit- 
nesses is a valuable contribution to the proper appreciation of 
this kind of evidence. A note to Mr. H. Fletcher Moulton’s 
“Life or Lord Moulton” (p. 47) says: “My father used to quote 
Lord Bramwell’s version of the joke about witnesses! “There are 
liars,—liars, and scientific experts’ —and then, of course, thére’s 
my brother Fred.” Sir Frederick Bramwell was a very emi- 
nent engineer, and a doughty opponent in the witness-box. 
But when a scientific witness becomes a partisan for his own 
side, and a doughty opponent of the other side, he is not much 
good for the purpose of evidence. As to the facts,” says 
Mr. Justice McCardie, expert witnesses usually agree. It is 
when they come to opinions that they take sides, and then they 
cease to be witnesses of fact. The learned Judge notices that 
while this is so, they take the same oath in support of the cor- 
rectness of their opinions as in regard to their statement of 
facts. It would hardly do, perhaps, to send the rival experts 
to the Bench and make them sit as assessors with the Judge, 
though this would tend to moderate their opinions, and would 
make it easier for the Judge to arrive at a safe decision. The 
alternative would be to drop the form of their being witnesses 
and produce them solely for the sake of their opinions. Since, 
however, in such cases, the oath is very much a fornt, this would 
not alter the present position. The result is that expert witnesses 
must stand in a class apart, but happily, in the view of Mr. 
Justice McCardie, the standard of professional integrity and 
honour in this matter is growing.—L.J., 1936, p. 346. 


The Custody of a Child—The case of Re Carroll, in whiche 
the Court of Appeal gave judgment on Tuesday (Times, 3rd 
instant) revives a phase of litigation which was familiar some 
forty years ago, when the late Dr. Barnardo, whose homes 
fortunately are still doing their benevolent work, sought to 
defend the care of his wards—or those whom he con- 
sidered his wards—in the Court of *Appeal and in the 
House of Lords (Barnardo v. McHugh, 1891, A.0. 388: 
Barnardo v. Ford, 1892, A.C. 326). Of course, in afl contests ° ® 
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of this nature, the welfare of the child is the guiding consi- 

, deration, though, subject thereto, the parent has the right to 
control its custody and religious education. As to the merits 

e of rival denominations—Church of England, Nonconformist, 
or Roman Catholic—the Court has, of course, no view, and 
this was stated clearly—indeed, the statement could hardly be 
avoided—in*the divergent judgments of Scrutton, L.J., and 
Greer, L.J. The Court, said the former, was perfectly impar- 
tial in matters of religion, for the reason that it had, as a Court, 
no evidence, no knowledge, no views as to the respective merits 
of the religious views of various denominations. “The respon- 
sibility for religious views is that of the parent, not of the 
Court.” And Lord Justice Greer said that, from a reli- 
gious point of view, the Court must assume that the welfare 
of the child would be adequately provided for in whatever faith 
she was brought up. Apart from the preference of the mother 
—the child was illegittmate—for the Catholic faith, the point 
really at issue was whether it was better for her to be brought 
up in an institution, or by individuals who would adopt her. 
Lord Justice Greer preferred the home; Lord Justice Scrutton 
—and it is to be presumed Lord Justice Slesser, who concurred 
in his judgment—the institution. Practically, of course, it 
depends on the kind of institution, the kind of home, and the 
kind of child—L.J., 1930, p. 346. 


Essays and Observaitons.—In five lines prefacing the col- 
lection of Essays and Observations just published by “Messrs. 
Cassel, the Lord Chief Justice says: “This little volume is ex- 
plained, though it may not be excused, by the requests of many 
friends.” One is constrained to thank those many friends. 
The book is not polemics, like Lord Hewart’s last publication, 
but a bringing tog@ther within one cover of essays and addresses 
on the most varied topics, some of them already published else- 
where. On his own subject, Law, Lord Hewart re-affirms his 
support of the Macnaghten Rules, going straight to the point 
in his comment, in a paper delivered before the Medical Society 
of London, that, should an exception be made for what has 
been called the irresistible impulse, 


“The crucial, the overriding, the dominant question would 

e forthwith come to be whether (the accused) was acting under 
an irresistible impulse. And upon what materiafs and with 

e ewhat guidance, would the jury be called upon to answer that 
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question? Would there be any materials or guidance at all 
except the medical opinion which the prisoner might be fortu- 
nate enotigh to be able to adduce in his favour, contradicted by 
the medical opinion which might be offered on the part of the 
prosecution?” | 

Welcome, also, is the inclusion of the clear and thought- 
ful address on Ethics, Law, and Legislation, ‘which form- 
ed the first of the national broadcast lectures, and has already 
been commented on in these pages. Amongst the complinsentary 
speeches, many will turn with interest to that delivered at the 
Garrick Club in honour of Lord Sankey, in which Lord Hewart 
tecalled, in speaking of the Chancellor’s leaving the Law Courts 
with their modest emoluments and their reasonable security of 
tenure, that during his eight years as “Lord Chief” he had 
seen no fewer than five occupants of the Woolsack, and went 
on: 


“Gentlemen, the restraint and decorum of the first and the 
suave urbanity of the second, were qualities which were not 
so much transformed as developed in the transcendental idealism 
of the third, the robest pugnacity of the fourth, and now in the 
sublima composure of the fifth. There is, in fact, only one 
danger that threatens the present Lord Chancellor. He has no 
enemies.” —L.T., 1930, p. 342. 


14 Dickens Disciple. —Without flattery it may be said of 
Lo: å Hewart as a stylist that “he touches nothing that he does 
not adorn,” and the Essays and Observations are studied with 
those apt and balanced phrases and neatly turned epigrams he 
has led us to expect from him. To drag witticisms out of 
their context is for the most part to slaughter them, but those 
damiliar with the procedure of the House of Lords will recog- 
1tiise the appropriateness of the learned author’s comment when, 
in the address to the Chancellor already referred to, he re- 
marks of that assembly that three things at least can be said 
for it: “It meets late and rises early. It is troubled by few 
speeches, And thirdly, and above all, nobody can hear them.’ 
Passing from law to literature, Dickens and Bardell v. Piçk- 
wick furnish occasion for delightful essays. For the range 
and accuracy of the knowledge of the law which Dickens 
possessed Lord Hewart is full of generous enthusiasm, as he 
is for all that appertains to him. “There is,” he says, laying : 
to valiantly, “ ‘no need to dwell upon objeetions rajsed by slight 
minds. The hee-hawing jackasses of this world have fio, doubt 
sometimes jüst sense enough to perceive when Hemer. nods® e 


D 
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Sth Gergen ate let us rather think of the debt we owe to an 
-incomparable and most fertile artist who was at the same time 
a great human being.” —P.T., p. 342. 


Civil Procedure.—It will have been noted that towards the 
end of last ‘week the Lord Chancellor received a deputation 
from the London Chamber of Commerce to discuss the ques- 
tion of the cost of litigation. The proposals made by the 
Chamber were dealt with fully in this journal (See vol. 169, 
pp. 391 and 441). Last week the Lord Chancellor promised 
to give them very careful consideration. Meanwhile an inter- 
esting, precise and thoughtful letter appeared in The Times on 
Saturday last from Mr. Heber Hart, K.C., suggesting some 
admittedly drastic reforms in the civil procedure of our Courts. 
These consist of the abolition of the jury system, the concen- 
tration of appellate jurisdiction in one Court, a preliminary 
hearing before a Master by way of a natural development of 
the hearing of a summons for directions, the fixing (and 
observing) a date for trial, the “scrapping” of the greater part 
of our laws of evidence, a limitation of party and party costs, 
and the development of a “convention” among lawyers, which, 
the writer of the letter is convinced, “will be dictated by the 
professional ethics of the near future,” that an advocate who 
thinks his client’s case untenable in fact of law, shall either 
retire or confess how he feels about the case by simply presen: 
ting the facts and contentions of his client and then for ever 
holding his peace. Mr. Heber Hart has had the oppartunity, 
us the British Judicial member of the Mixed Arbitral Tribunals 
constituted under the Peace Treaties, of framing a new system 
of procedure and of watching its working for nine years, and 
his opinion on the working of our existing legal system there- 
fore carries weigkt—L.7., 1930, p. 389. 


Two of the Proposals—Of the various reforms suggested 
by Mr. Heber Hart, the two which will give rise to most con- 
troversy, are the abolition of civil juries and the abrogation of 
the greater part of our law of evidence. - With regard to juries, 
Mr. Hart’s suggestion is that a litigant should, except in a small 

. cause, have the right to claim a trial by three judges, but néver 
the right fo a trial by jury. As is well known, most decisions 
* in civil actions are at present arrived at without the assistance 
of a jury. All Chafcery actions, most County Caurt actions, 
and very many commercial cases are tried by a Judge sitting 
° alone. If cases-where facts are technical or very complicated 
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a jury may not be best qualified to arrive at a decision, but we 
suggest the average running down action as a typical case in - 
which their aid may be invaluable. “Sharp, “thoughtless”, ex- 
trovert men, used to the street, are often better able to appre- ° 
ciate evidence about street happenings, just as they may some- 
times be in such cases more fejiable witnesses. than thoughtful 
and intellectual professional men. _Much the same ‘may be said 
of many a divorce case, where events have taken place in a 
more or less doubtful :milfew, and of many cases in whioh real 
contact with the social class in which the dispute arises sheds 
illumination on the facts sought to be proved, and suggests 
which of two stories is the more probable in the circumstances. 
As regards the Law of Evidence, Mr. Hart is willing to leave 
standing, infer alia, the rules excluding leading questions in 
examination-in-chief and permitting questions relating to credit 
in cross-examination, but he would allow a Court, subject to 
any special order made in a cause, to receive “any materials 
which in the opinion of the Court are of probative 
value as evidence or information” on the questions at issue. 
He suggests that, as matters now stand, discussions as to the 
admissibility of evidence consume more time than would be 
taken in receiving unimportant testimony. Without some 
experience ot the order ot things contemplated it is difficult to 
say whether counsels’ efforts to establish probative value, toge- 
ther with the time taken in admitting evidence not now admis- 
sible, would not greatly exceed the time said to be wasted under . 
present conditions.—L.T., 1930, p. 389, 


The Imperial Conference.—With the publication of the 
official Summary of Procecdings it becomes possible to estimate 
something of the constitutional importance of the work of the 
Inter-Imperial Relations Committee of the Imperial Conference 
recently dispersed. Viewed from the lawver’s standpoint its 
proceedings have been, although formal, in fact basic, for a 
great part of its task has been to confine within the limits of 
draft legislation which the Home Government is bound to pro- 
mote the spacious and significant concessions made in 1926. 
What we are wont to call Parliament is in the Report carefully 
designated as “the Parliament at Westminster”, and ‘‘colony” ° 
and “possession” will twelve months from now, ff all goes 
according to plan, cease to have any legal significance in rela- « 
tion to the*Dominions. This latter term henceforth hes a defi- 
nitely legal and not merely a popular meaning, the exact re-e e 
yerse of that implied by its derivation, The restrictions placed 
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on Dominion legislation by the Colonial Laws Validity Act 
- will be revoked by the Act embodying the decisions of the Con- 
ference, which will contafn the following clauses: ° 

(+) The Parliament of a Dominion has full power to 
make laws having extraterritorial operation. 

(1+) No law....made..,.by the Parliament of a Domi- 
nion shall be void or inoperative on the ground that it is repug- 
nant to the law of England or to the provisions of any existing or 
future Act of Parliament of the United Kingdom........ and 
the powers of the Parliament of a Dominion shall include the 
power to repeal or amend any such Act........ in -so far as 
the same is part of the law of the Dominion. 

(111) No Act of Parliament of the United Kingdom 
re oe shall extend or be deemed to extend to a Dominion 
as part of the law in force in that Dominion unless it is ex- 
pressly declared in (the proposed) Act that that Dominion has 
requested, and consented to, the enactment thereof. 

Tradition will be honoured in the name of the measure, 
which it is suggested should be styled ihe Statute of West- 
minster.—L T., 1930, p. 435. 


The Crown —Under the proposed new arrangements the 
relations between His Majesty as the head of the Common- 
wealth and the Dominions as members will, however, continue 
to be real and significant The Governor-General of a Dominion 
having a new position as’ “representative of His Majesty only,” 
it is suggested that changes in the method of appointment flow 
naturally therefrom. The- report states, therefore, that the 
parties interested in his appointment are His Majesty, whose 
representative he is, and the Dominion concerned; that the con- 
stitutional practice applies that His Majesty acts on the advice 
of responsible ministers, and that such are the Dominion minis- 
ters, who tender formal advice after informal consultation with 
him. The peculiar qualities of our unique constitution are well 
illustrated in the addition: 
$ The channel of communication between His Majesty 
and the Government of any Dominion is a matter solely con- 
cerning His Majesty and such Government. His Majesty’s 
Government jn the United Kingdom have expressed their wil- 
lingness te continue to act in relation to any of His Majesty’s 
Governments in any manner in wae that Government may 
desire. ° 

In spite, too, of much discussion; no change has been made 
“in the arfangements touching the reference of cases to the 
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Judicial Committee of His Majesty’s Privy Council. Finally, jusl 

following a suggested recital to the new statute setting out the 

legislative independence of the Dominions, comes a recital as 

to their relations with the Crown which brings home the reality 

of the issues involved: 


Inasmuch as the Crown is the symbol of the free asso- 
ciation of the Members of the British Commonwealth of 
Nations, and as they are united by a common allegiance to the 
Crown, it would be in accord with the established constitutional 
position of all the Members of the Commonwealth in relation 
to one another that any alteration in the law touching the Suc- 
cession to the Throne or the Royal Style and Titles shall here- 
- after require the assent as well of the Parliaments of all the 
Dominions as of the Parliament of the United Kingdom. 


Contrary to the anticipations of the law press, the confer- 
ence has—probably wisely—turned its back on any permanent 
court for the solution of disputes between members, but pro- 


vides for a voluntary tribunal of five members constituted ad 
hoc.—L.T., 1930, p. 435. 


Civil Judicial Statistics.—The leanness of recent years so far 
as litigation is concérned is illustrated by the decline in the 
work of the appellate courts recorded in the statistics for 1929. 
The Court of Appeal touches low-water mark with but 456 
appeals, while the House of Lords had 60, again the lowest for 
many years if we except 1927, when it had 58 cases only on the 
list. e total proceedings commenced in the High Court in 
1929-——103,377—shows an all-over increase of 3:6 per cent. This 
is the result of a slight improvement in the King’s Bench, Chan- 
cery work having declined 1:2 per cent., in spite of increased 
activity in Companies (Winding-up) cases, and the Probate, 
Admirality and Divorce on this occasion remaining practically 
stationary. In the recent discussion regarding the exercise of 
discreation in devorce cases comment was made as to the diff- 
culty in securing uniformity of principle caused by the fact that 
large numbers of divorce cases were now taken at Assizes. In 
this connection it is interesting to note that, although there was 
a noticeable decrease in the matrimonial petitions fled at District 
Registries in 1929, there were still 1376 which came before 
judges of the King’s Bench Division at the Assize towns exer- 
cising jurisdiction in divorce—something like one-thisd of the 


whole number. It is somewhat surprising that of jhe divorce e 


cases taken on Assjze father more than half should have been 


_ 
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those of poor persons, and the figures will doubtless be noted 
as passibly affording some confirmation of the suggestion that in 
undefended divorce casés the poor persons’ procedur® is’ not 
mfrequently abused. The bulk of the proceedings brought by 
poor persons have, as in former years, been mafrimonial, and 
if proof were needed of the careful scrutiny given to applica- 
tions, it would be furnished by the fact that 97 per cent. of-the 
suits to which poor persons were parties were successful. 
Countye Court proceedings, as the Profession is aware, continue 
to increase in number, the 1929 figures exceeding those of 1928 
by as mucheas 12,189; on the other hand, appeals therefrom 
have fallen by 19 per cent. Finally, the large number of 
appeals to Quarter Sessions from rating authorities and assess- . 
ment committees entered during the year, namely, 3632, is, as 
is pointed out, evidence of the disputes which have arisen as a 
tesult of the new valuation lists and the special list for de-rating 
purposes.—L.T., 1930, p. 481. 


The Highway Code.—The draft code comprising ‘the direc- 
tions of the Minister of Transport for the guidance of road 
users, provided for by section 45, sub-section (1), of the new 
Act, has been awaited with general interest, and not least so by 
lawyers. For, although the code is not law, it i5 enacted ‘that 
failure to observe its provisions may be relied upon by any party 
as tending’ to establish or to negative any liability that may be 
in question in either civil or criminal p. seedings. Its keynote 
is set in the first paragraph, which lays stress on the duty to 
the community laid on all road users as responsible citizens not 
to endanger or impede others in their lawful use of the King’s 
Highway, and it is to be hoped that its nominal price of ld. 
will. secure a practically universal circulation for’ what is a 
comprehensive and moderate body of directions. No reference 
is made to the much argued question of the dimming of head- 
lights, but the unqualified pronouncement under Cross Roads 
that it is the duty of a driver on a minor road, when approach- 
ing a major road, to go dead slow and to give way to traffic on 
it, will doubtless come to be conclusive in collision cases, al- 
though there may occasionallly still be room for argument as 
to: what is a major and what a minor road. The suggestions 
in the code, while mainly turning on the question of safety, 
extend also in parts to the inculcftion ôf mere good manners, 
ahd it is heartening, for example, to find included under Motor 
dorns the precept that “they should never be used to express 
annoyance or impatience.” This suggestion; if observed, would 
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lessen appreciably one of the minor irritations of London life. 

The code has, under the Act, to receive the approval of both 

Houses Hefore it is issued, and further comment at this stage 

would be useless—JL.7., 1930, p. 505. 


New Motoring Offences-*—The appearance ef the Road 
Code is a remainder that several not uncommon road practices 
are under the new Act transferred from the realm of things 
lawful but not expedient to that of things forbidden by law. 
To mention only a few, it is doubtful whether the average 
motorist realises that under S. 49, already in fofce, it is an 
offence to neglect directions given by a police constable engaged 
in regulating traffic, or that, under S. 50, it is now an offence 
to leave a vehicle “in a position or in a condition or in circum- 
stances likely to be dangerous.” Another prohibition in opera- 
tion is that which not only forbids more than one person to 
ride pillion but also forbids the one pillion-rider to be carried 
otherwise than sitting astride and on a “proper” seat securely 
fixed to the cycle (S. 16). Finally, it is an offence under S. 29 
of the Act to take hold of a motor vehicle for the purpose of 
being towed, while joy-riding entails on summary conviction 
a maximum fine of £50 or not exceeding three months’ 
jmprisonment.—LT., 1930, p. 505. 


Capital Puntshment—TVhe Committee on the above subject, 
whose chairman was the Rev. James Barr, has reported in 
favouf of a five years’ experiment in the abolition of the death 
penalty. Too short a time has elapsed since the appearance of 
the report for it to be possible in this issue to give any considered 
opinion on the pronouncements of its authors. The General 
Summary, however, 1s certainly unusual for a publication of the 
kind, and leaves an impression rather of a ‘humanitarian recoil 
from the taking of life than of a judicial conclusion as to the 
best means of preserving it. The report ceriainly does nothing 
to dispel the lawyer’s partiality for a chairman trained in the 
estimation and formulation of evidence. “That the abolition of 
the death penalty would not seriously i inconvenience the adminis- 
ration of the Home Office, while it has relevance, hardly seems 
a first class argument in its favour. However that may be, 
the document suffers -in the public estimation from the fact, 
that two-Q{ths of the personnel, includirtg apparently three out 
of the four lawyer members, saw ft to dissociate themselves - 
altogether “tom the report—L.T., 1930, p: 505. ° 
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The Acceptance of Gifts by Corporations.—In the litiga- 
tion between Sir Walter H. Cockerline and the Crown, carried 
unsuccessfully by the fornter to the Court of Appeal mst week, 
the main point was whether assessment was a necessary condi- 
tion precedent to the tax, and that was decided against the 
appellant. There was argument on another issue, however, 
namely, whether if by way of Settlement of a dispute, certain 
money was paid to the Crown in respect of tax, and it was dis- 
covered afterwards that there was over-payment, receipt of the 
excess by the Commissioners of Inland Revenue was ultra vires, 
on the doctrine that the Crown cannot accept gifts. It was not 
necessary to decide this point, but the judges made no secret of 
their opinion that it was unsound, one pointing out that suc- 
cessive Chancellors of the Exchequer had received “conscience 
money” for generations without question. No doubt, once the 
money was handed over, the uneasy penitent would let it re- 
main where it was, else his act of restitution would fail to 
benefit his soul, not to mention that, if he attempted to recover 
it, his identity would be made public against his desire. Natur- 
ally enough, therefore, the legality of the receipt of conscience 
money has not been tested. That the Crown is entitled to 
receive a gift, however, is fully apparent from such authorities 
as Nightingale v. Goulburn, (1848) 2 Ph. 594 and Ashton vy. 
Lord Langdale, (1851) 4 De G. & Sm. 402. ‘In-these cases 
certain bequests were in terms_made to the Queen’s Chancellor 
of the. Exchequer, and to the Commissioners of the Sinking 
Fund respectively, but they were, in effect, gifts by testators 
to the servants of the Crown as such, and so, in effect,.to the 
Crown as a Corporation sole. In Newlands v. A.-G., (1809) 
3 Mer. 684, a bequest to the Government in exoneration of the 
National Debt was directed to be transferred to such person as 
the King, under his sign manual, should appoint. The question 
whether statutory bodies, whose powers are strictly defined by 
their Acts, can receive gifts (as distinct from bequests) as an 
inherent power of every legal entity, does not appear to have 
heen expressly decided. A parish council has express statutory 
power to accept gifts, see Local Government Act, 1894, s. 8 (1) 
(b), which perhaps might afford some argument that such 
power must be explicitly given, but in Slater v. Burnley Cor- 
° poraton, (1888), 59 L.T. 636, it was held that a voluntary 
payment tô a waterworks authority was not recoverable A 
Statutory body is presumably of benefit to the community, other- 
wise it would not be allowed to exist, and, if the proposition 
e shat gifts igcrease the power of rediating benefit is conceded, it 
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would io doubt be held that the law authorises them.—S./., 
1930, p. 709. 


e ® 
a eee a 


Once a Highway always a Highway.—The fundamental 
principle that public rights in a highway, once proved to exist, 
cannot be released or extingimshed except by statute or in a 
formal and legal manner by an order of the justices under the 
Highways Acts, has just been strikingly illustrated by the fact, 


as reported, that a certain rural district council has discovered | 


that it is liable to repair a highway set out in an enclosure 
award made 117 years ago, and apparently forgdtten almost 
ever since. Turner v. Ringwood Highway Board, L.R. 9 Eq. 
418, is a decision to that effect. And now, according to a 
recent article in [he Autocar, 22nd August, it is proposed to 
reconstruct and make fit for modern traffic a long stretch of 
one of the old Roman roads—the Ermine Street—in the 
County of Lincoln, a country which for some reason possesses 
the somewhat doubtful privilege of being governed by three 
county councils. Most of the Ermine Street, which leaves 
London over the Kingsland Road, is a good main road to this 
day, forming the old, until it joins the Great, North Road. . But 
a short distance south of Grantham, the modern road diverges 
to the west, and from thence to Lincoln, nearly 30 miles, -the 
Roman road proceeds in a straight line on the map, though some 
of its course is now and probably has long been grass-grown 
and abandoned as a highway. The question arises whether it 
can be said that a Roman road, made centuries before the 
EnglisH common law came into being, is a highway within the 
principle “Once a Highway always a Highway,” which was 
restated by Swinfen Eady, J., in 1908: St. Ives Corporation V. 
Wadsworth, 72 J.P. 73. In legal matters and origins the 
reign of Richard I is the dawn of history, behind which we 
are not expected to look. There can be no doubt, however, 
that the Roman roads lasted, as they were built to last, right 
through the mediæval period into later times; they were the 
royal routes, or King’s highways, and for a very long time 
there were no other country roads to speak of, and until the 
middle of the eighteenth century, no other hard stone-made 
roads at all. Being highways at common law, therefore, no 
amount of disuse, enclosure or stopping-up, except under law- 
ful authority, strictly proved to have been exercised, can -abro- 
gate the public right to use them, and the County Coyncils of 
Lindsey and Kesteven, through whose areas the Ermine Street 
runs, can proceed to restore it to motlern use in spite of the 


34 THE ALADRAS LAW JOURNAL. [ VOL. 


e 
fact, if it be so, that portions of it have become barely distin- 
guishable from the surrounding fields. Should there be any 
section, however, to whieh all public access has been cut off 


e by the destruction or lawful stopping-up of highways leading 


into it, legal difficulties may arise with the owners of the land 
through which the track passes: Bailey v. Jameson, 1 C.P.D. 
329. But this appears unlikely. Otherwise it seems to be 
merely a matter of time and a money grant by the Ministry 
of Jansport in aid of unemployment, which we believe has 
already been applied for, before the full use of Ermine 
Street is gestored to a busier life than it ever knew before. 
This is not the only place in the country where a disused, or 
little used Roman road could, with great advantage to modern 
traffic conditions, be reconstructed—SJ., 1930, p. 710. 


Relief against Forfeiture where Lessees are Joint Tenants. 
— The decision in T. M. Fairclough and Sons, Lid. v. Berliner, 
The Times, 16th October, brings into prominence a hardship 
which will be inflicted when relief against forfeiture of a lease 
under which two or more persons hold as joint tenants is not 
sought by all of those persons. In that case, two persons held 
as joint tenants under a lease of which they had taken an assign- 
ment, and in which there were very full repairing covenants. 
Breaches of these were alleged by the lessor company, and were 
proved to the satisfaction of the Court. The defence denied the 
breaches, and sought relief under S. 146 (2) of the Law of 
Property Act, 1925. One of the two defendants, however, who 
appeared in person, stated that he did not join in the’ applica- 
tion for relief; and Maugham, J., took the view that that was 
sufficient to deprive the court of jurisdiction to grant the appli- 
cation. It was, he said, not accurate to describe either of the 
two defendants alone as the “lessee”. The “lessee” in such a 
case, was constituted by the joint tenants together; and the elu- 
cidation of the word “lessee” in sub-section 5 of S. 146 of the 
Law of Property. Act, 1925, did not warrant the view that relief 


*could be granted if only one of two or more holders under a 


lease as joint tenants applied for it Such a course, he said, 
would be unjust; for it would have the effect of restoring the 
lease as thoygh there had been no forfeiture, and also of reviv- 
ing the liability of the lessee or lessees who had not applied for 
relief to the cgvenants in the tease. He, therefore, refused 
eihe application, and*gave the, lessor company possession. The 
decision makes clear that relief will not be granted on the appli- 
* cation, of only one of two, or more joint lessees; but it does-not, 
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as reported, show whether it will be granted if several do apply 
for it and only one does not. It has apparently yet to be de- 
cided, for example, whether, if thret out of four lessees who 
are joint tenants apply for relief and one does not, the applica- 
tion will be granted; if it is not granted, the majority of the les- 
sees will suffer hardship; while, if it is granted, the lessee not 
-asking for it, and possibly, as in the case before Maugham, J., 

having a perfectly good and honest reason for his attitude, will, 
as Maugham, J., pointed out, “continue to be liable to the eoven- 
ants in the lease.” —S.J., 1930, p. 710. 


The Dog tn the Motor Car again.—The decision in Fardon 
v. Harcourt Rivington on which we commented in our issue of 
12th July (VoL 74, No. 28, p. 445), was unanimously reversed 
in the Court of Appeal on Thursday last (30th October). It 
will be remembered that the defendant was sued for damages 
for negligence in leaving his car with a dog inside unattended 
on the puble highway and failing to tie up the dog in a secure 
manner. The dog which was jumping up and down in the 
car when the plaintiff passed by, put its paw through the glass 
panel at the back of the car, causing a splinter of glass to enter 
the plaintiffs eye. The eye had to be removed. Mr. Justice 
Talbot left the question of negligence to the jury and the jury 
found for the plaintiff and awarded £2,000 damages. Lord 
Justice Scrutton, however, in delivering the judgment of the 
Court of Appeal, said that in his view there was no evidence 
that the dog had any special propensity which was dangerous, 
nor did*the owner knew anything of any dangerous propensity. 
There is an obligation to keep wild animals like gorillas, tigers 
and monkeys under control, but no obligation to do so with 
regard to tame animals, such as dogs and cats, which merely 
exercise their ordinary propensities in jumping about. As the 
defendant could not, by the exercise of reasonable care, have 
foreseen an Occurrence which had never been known to happen 
before, the appeal of the defendant was allowed and the verdict 
of the jury set aside. Motorists may now breathe a sigh of* 
relief and continue to lock up their dogs in cars as before. SS, 
1930, p. 746. | ae, 


United States Constitution and Proktbition.—The renewed 
effort on the part of certain American Statgs to secure the repeal. ° 
of the prohibition law brings out once again a cardinal point of 
difference between the constitutional machinery of the United e . 
States and that of our own country. The framers of the con- 
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stitution of the United States took great pains to ensure that 
their handiwork should not be affected by hasty and ill-consi- 
dered alterations, and, actordingly they provided that amend- 
ments could be effected only if certain preliminary conditions 
were fulfilled. Article V says that “the Congress, whenever 
two-thirds of both houses shall deem it necessary, shall propose 
amendments’ to this constitution, or on the application of the 
Legislatures of two-thirds of the several States, shall call a con- 
ventian for proposing amendments, which, in either case, shall 
be valid, to all intents and purposes, as part of this Constitu- 
tion, when, ratified by the Legislatures of three-fourths of the 
several States, or by conventions in three-fourths thereof, as 
the one or the other mode of ratification may be proposed by 
the Congress.” It is thus no easy matter to alter the funda- 
mental laws of the United States. In this country fundamental 
laws are theoretically as easily altered as any other, seeing that 
Parliament is supreme in the domain of legislation. There is 
a good deal to be said in favour of the American plan of for- 
bidding any tampering with the national compact save under 
exceptional circumstances, and only on compliance with certain 
conditions. Another point of difference between the constitu- 
tion of our kin beyond sea and that of England is that it is 
competent in the United States to question the validity of legis- 
lation if it is said to offend against the constitution, and very 
often the Supreme Court is called upon to pronounce whether 
a particular Act of Congress is or is not within its competency. 
In this country the Courts are bound to accept the statutes as 
of binding force whatever their effect may be—S.Js, 1930, 
p. 760. 


Impatient Jurors——When the hearing of a case seems in 
danger of being unduly prolonged, the Judge, on requesting 
counsel to try tobe more brief, has frequently taken up arms 
on behalf of a patient jury. The members of the-jury, he may 
point out, have probably been called away from important busi- 
*ness duties and been compelled to pass many valuable days 
listening to unnecessarily drawn-out evidence. Whether juries 
are by nature patient, or whether the forensic atmosphere has 
a subduing effect upon them, it is, in fact, only very rarely that 
a complajning voice is raised in Court against what is often a 
wearying task. To do so must,sindeed, require a high degree 
eof moral courage. ° At the Central Criminal Court recently, 
when cOunsel was cross-examining on points of character, one 


of the jufymen asked “What has it got to do with the case?” 
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—probably a not unnatural question from one not particularly 
familiar with the extent to which questions as to credit may go. 
Sir Ernest Wild, K.C., the Recorder, told him that it was his 
duty to listen, and he must be patient, an admonition which 
caused the juryman to expostulate that he had been there three 
weeks. This, apparently, to put it mildly, was an over-estima- 
tion, for on the following morning the Recorder, ‘having caused 
inquiries to be made into the juror’s complaint, said that it 
appeared that he had, in fact, only been in the jury box, for six 
days, the sessions only having lasted a fortnight to that date. 
The juror apologised, and added that if he had cause” any annoy- 
ance it was not meant. “One of the things we try hardest in 
this Court to do,” replied the Recorder, “is to study the con- 
venience of juries.” It certainly must require the patience of 
Job to listen to intensely dull evidence over perhaps a period 
of weeks when one’s own business affairs are calling for urgent 
attention, but to serve on a jury is a duty demanded by the 
State of its citizens, a duty which assists in ensuring a fair deal’ 
for litigants in civil actions and for the accused in criminal 
pruseculious. A juror of to-day may, indeed, be truly thank- 
ful to-morrow that he has “twelve good men and true,” or may 
be a woman or two, to decide the merits of his own case. 
“Just think,” said Lord Darling on one occasion to a juror 
who complained that he was wasting valuable time without re- 
ceiving remuneration, “how pleased you will be, if ever you 
have to be tried, to reflect that you are getting a jury for 
nothing.” —S J., 1930, p. 775. 


BOOK REVIEWS. 


THe Law oF INSOLVENCY IN BRITISH INDIA, by Sir D. F. 
Mulla, Kt., Advocate, High Court, Bombay. Tagore Law 
Lectures, 1929. Published by James & Go. Available at or 
sold by N. M. Tripathi & Co., Book-sellers, Bombay. Price 
Rs. 12. 


The Tagore Law Lectures have been the occasion in some 
cases of the production of the treatises of first-rate importance 
on some branches of law which have been looked upon as of the 
highest authority. Among these may be mentioned the classical 
treatises on the Law of Mortgages by the late Sir Rash Behari 
Ghose, the Law of Limitation and Prescription by the late Mr. 
U. N. Mitra and the Law of Marriage and Stridhanam by the” 
late Sir Gurudas Bannerjee. Weare glad to find that the services 


of Sir D. F. Mulla have been secured for the exposition of tht è 
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subject of Insolvency Law in India. The subject is one of 
growing importance and complexity in this country at the pre- 
sent time. We have had the pleasure of going through some 

e portions of the book and find that the learned author has used 
his great analytical power which is quite familiar to lawyers 
and Judges in illumining this branch of law. The lucidity of 
the statement*of the law by the learned author and the appro- 
priateness of the authorities cited by him for the propositions - 
enunciated are too well known to need repetition. The learned 
author’s suggestions for the improvement and amendment of 
the Acts will command the respectful attention of the Legislature. 
We have every hope that this volume will be a most useful addi- 
tion to every lawyer’s library on a subject of almost daily 
interest. 


THE INpian States, by Sirdar D. K. Sen, M.A., B.C.L. 
(Oxon). Published by Messrs. Sweet and Maxwell, Ltd., 1930. 
Price Rs. 7-8-0. 


Mr. Sen’s treatise is a vigorous statement of the princes’ 
case and is on the lines in regard to treaty rights of the argu- 
ments of Sir Leslie Scott on behalf of the princes before the States 
Committee. In this respect, Mr. Sen’s view of treaty relations 
is at variance with the report of the Butler Committee and the 
reasoning underlying the report which has been elaborately set 
forth and developed in Professor Holdsworth’s article in the 
Law Quarterly Review of last year. He is for literal and rigid 
adherence to the terms of the treaties and is for ignoring all 
usages and conventions which have grown up in the reMtions 
between the Government of India and the States. He takes 
exception to the Manipur resolution of the Government of India 
in which it was laid down that the principles of International 
Law have no bearing on the relations between the Government 
of India and the St&tes under the suzerainty of the Crown and 
to the terms of the now famous Lord Reading’s letter to His 
Exalted Highness the Nizam of Hyderabad. Mr. Sen takes 
up the position that the Government of India has been unjustly 
interfering with the internal autonomy and sovereignty of the 
States including fiscal matters by a too elastic and comprehen- 
sive interpretation of paramountcy. He holds the view that by 
no conceivable ‘principle can the position of the paramountcy of 
the Crown be the source and justification of the jurisdiction 
attempted to be exercised by the British Government over foreign- 
ers within*the territorial limits of the Native States. In regard 
etô the questton of the relationship of the Crown to the N ative 
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States, Chapter VIL of his book is to a large extent a restate- 
ment of the arguments of Sir Leslie Scott. While Mr. Sen 
seems to think that the treaty relattons with the Crown do not 
entail the maintenance of a particular kind of constitution in thee 
United Kingdom, he puts forward the case that the devolution 
of the rights and responsibilities of the Crown on a British Indian 
democratic constitution will be inconsistent with fhe treaty rela- 
tions of the Crown. The line taken up by Mr. Sen does not 
ft in with the now well-accepted principle that there isenothing 
to prevent the Crown from entering into a treaty in the right 
of a particular territory within the British Empire, and there is 
_ no reason why the treaties entered into should not be in the right 
of the Crown’s British Indian territory. There is no satisfac- 
tory reason vouchsafed why the Crown in conjunction with 
the Parliament cannot erect any kind of constitutional machinery 
for the purpose of tendering advice to the Crown and for enabl- 
ing the Crown to execute the treaties. To the extent that such 
a constitutional machinery is erected in India, it will be as much 
His Majesty's Government as His Majesty’s Government in the 
United Kingdom. 


THE ELEMENTS OF CRIMINAL Law, by Guffar Syed, M.A., 
LL.B. Price Rs. 2. 


This little book dcals with the elementary principles of 
Criminal Law as administered in British India. One feels 
much profit may not be derived from such a short and inade- 
quate,summary of some of the sections of the Indian Penal and 
Criminal Procedure Codes, though we are not slow to agree 
with the author that this may suffice to be of some guidance to 
such of the citizens that are, quite unacquainted with the law 
but yet who may be called upon to serve the State as Honorary 
Magistrates. ° 


We wish to add that greater care and execution could have 
made the volume more attractive. —K.C. 


TrRipaTHIs Lawyer’s Diary, 1931. Price Rs. 2. 


This fine diary contains, apart from the usual attractions , 
of a diary of this kind, a few important sections pf the Civil 
Procedure Code as well aş Court Fees Act, etc. This diary, 
gives a page for each day and is excelléntly got up. We have 
no hesitation in recommending this to the members of the Bar. g 
—K.C. 


? 
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THE INDIAN SALE OF Goops Act oF 1930, by N. N. Sahni, 
B.A., LL.B., Advocate, Lahore High Court, 1930. Published b 
Punjab Law Reporter Office, Lahore. Price Rs, 2-80. ` 


The enactment of the Sale of Goods Act has brought forth 
a number of annotations on the Act by various authors; the 
bock under review is one of them. The author has given the 
notes under each one of the sections with reference to the lan- . 
guage of the sections and the decisions under the corresponding 
provisigns. He bas also drawn attention to the provisions of 
the Indian Contract Act corresponding to the sections of the 
new Act and the differences between the two enactments. The 
case-law has been brought up to date. A few forms are also 
given in the end by way of an appendix. We hope that the 
book will be found useful by those having occasion to use it. 


THE Law oF EQUITABLE MORTGAGES IN INDIA, by Narotam 
Singh Bindra, B.A. (Hons.), LL.B., Advocate. Published by 
Students’ Popular Depot, Lahore. Price Rs. 2. 


The learned author has in the course of 60 pages in this 
small book dealt with the incidents of what are perhaps loosely 
called equitable mortgages in this country but which are really 
legal mortgages though effected by the deposit of title deeds. 
That such mortgages do not really partake of the characteristics 
of equitable mortgages strictly so called in England, was clearly 
pointed out by the Privy Council in Imperial Bank of India v. 
U. Rat Gyaw Thu & Co., Lid., (1923) I. L. R. 51 Cal. 86. 
Excepting the mode of its creation a mortgage by depgsit of 
title deeds in this country has all the legal consequences of the 
other kinds of mortgages. As to what documents of title have 
to be deposited to create a mortgage, the English cases may have 
some bearing. The learned author has dealt with the questions 
that commonly arisain this class of mortgages; he has also given 
some forms to accompany the deposit of title deeds. The latter 
portion of the book is taken up by the reproduction of the whole 
of the Transfer of Property Act though the whole of it does not 
really bear upon the subject. A list of cases referred to in the 
book towards the beginning or the end of it would have been of 
great use, 
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SECTION 150, CIVIL PROCEDURE CODE: ITS SCOPE 
AND EFFECT. 


Section 150, Civil Procedure Code, has been the subject of 
much criticism of a varying nature. No one could deny that 
when business of whatever nature is transferred in whatever 
manner, from one Court to another, the latter Court should 
ordinarily have the same powers and perform the same duties 
as those respectively conferred and imposed by or under the 
Code of Civil Procedure upon the former Court. , There are 
certain special provisions in the Code by which the first Court 
retains some powers exclusively for itself arid section 150, Civil 
Procedure Code, is careful in not extending its operation to 
those provisions. It is an enabling provision enunciating an 
existing rule of law. It operates generally and in cases where 
special provisions are not made or where those provisions are 
found insufficient. 


The wording of the section makes it clear that no powers 
of transfer are conferred under it; it only states what shall 
happen as a result of a transfer. It does not attempt to lay 
down how transfers could be made, whether by special orders 
of Court acting under the provisions of the Civil Procedure 
Code, or by official notifications in the Government Gazette as 
to change of jurisdiction. It would, therefore, be incorrect to 
speak of transfers under section 150, Civil Procedure Code, as 
we speak of transfers under section 24, Civil Precedure Code. ° 
Discussions are to be found in cases as to whether section 150 
applies to pending proceedings; whether i applies to a transfeg 
under sectidn 24, Civil Procedure Code or only to a transfer of 
business as a result of a change of jurisdiction; whether ip e 
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operates when a partial transfer of business is made or only 
when there is a complete transfer, t.e., when a Court ceases to 
exist and another is substituted for it and lastly whether it 
applies to execution proceedings. 

The first thing to note is the effect of the opening words 
“Save as otherwise provided”., When the.question of apply- 
ing section 150 arises, look for special provisions, if any, deal- 
ing with the subject-matter. If there are none or if they do 
net satisiy the requirements then only think of applying sec- 
tion 150. The next question is, what is meant by “business of 
a Court.” . The business of a Court is to act within its juris- 
diction, #.c., to exercise the jurisdiction conferred upon it. The 
jurisdiction is conferred by Chap. III of the Civil Courts Act. 
It may be (a) over the parties, (b) over the subject-matter, 
(c) local, and (d) pecuniary. If the Local Government or any 
other subordinate authority empowered under the said Chap. III 
takes away from one Court any portion of the four kinds 
of jurisdiction and gives it to another Court, there is to that 
extent a transfer of business from one Court to another. Such 
transfers are usually made by official notifications. They may 
affect proceedings which have come to a close and also those 
that are pending, as they will certainly govern institutions in 
the future. - 4 : i 

As regards execution proceedings, it has been shown in a 
previous article {“Fransfer of Territorial Jurisdiction and Exe- 
cution Applications’ )* how problems arising out of a transfer 
of jurisdiction can be solved, as they have to be, without refer- 
ence to section 150. We shall now examine some cases on the 
subject and sée if the application of this section thereto is 
cither necessary or justifiable. 

The section was first discussed by Sadasiva Aiyar, J., in 
Subbiah Naicker w. Ramanathan Chettiar. This case, specially 
Justice Sadasiva Aiyar’s interpretation of the section and its 
application to execution proceedings, has been the cause of innu- 
snerable difficulties and confusing problems created thereafter. In 
execution of a money decree, the Srivilliputhur Munsif’s Court 
attached certain properties and the sale was finally fixed 'for 
some day in 1910. Meanwhile, when the Ramnad District 
was newly fOrmed, these properties were allotted to the juris- 
diction ofthe Additional District Munsi{’s Court of Tinnevelly. 
dhe decree-holder filed an application in the Tinnevelly Court 
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to continue the proceedings already started in the other’ Court, _ 
a very proper thing to do. But the District Munsif dismissed 
the application. The District Judge on appeal allowed it, 
applying section 37 of the Code, as in his opiniom the Srivilli= 
puthur Court should be deemed to have ceased to exist to the 
extent of the loss of jurisdictien. He further held that section 
150 did not apply to such cases, not on the ground that there 
are special provisions, t.e., “That they are otherwise provided” ; 
but that section 150 applied only to transfers under section 24, 
Civil Procedure Code, or by any similar order of a suptrior 
Court The High Court held that the Srivilliputhur Court “ceased 
to have jurisdiction to execute” the decree within the meaning 
of section 37, Civil Procedure Code. This was sufficient to 
dispose of the application. But it went on to state at page’4/2, 
“It seems to us on principle that unless the authority which 
changes venue reserves the right to the Court which has lost 
the jurisdiction to continue pending proceedings (affecting the 
property so transferred to another ‘jurisdiction), such proceed- 
ings are also tpso facto transferred by the change of venue, to 
‘the new Court, the records relating to the action becoming part 
of the records of the new Court.” The High Court came to 
the above conclusion not on a construction of the language of 
section 150 but on an interpretation of the law on the authority 
of certain American treatises, the reference to which proved later 
a matter for regret. i 


The principle thus enunciated involves two statements: 
(1) When there is a transfer of territorial jurisdiction from 
one Court to another, the former Court loses jurisdiction eyen 
over pending proceedings, including original suits.. (2) There 
is no necessity for a formal transfer of these proceedings: to 
the proper Court. As regards the first statement, the correct 
position seems to be that on a change of tertitorial jurisdiction, 
a Court does not lose jurisdiction to dispose of pending suits 
and proceedings, subject to the general principle that a Court 
cannot sell a property or arrest a person outside its jurisdi¢- 
tion But on a transfer of business by transfer of jurisdiction 
other than local, a Court may cease to be competent’ to dis- 
pose of a pending proceeding. For instance, take the case of 
a Court being deprived of small cause powers; or a,suit say of 


the value of Rs. 1,500 instituted in a Court having jurisdiction | 


to try suits up to Rs. 2,000 and subsequently reduced to 
Rs. 1,000. In such cases a transfer of business. of this kind 
may affect even pending 5 ete But then the records ° 
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24 or any section of the Civil Procedure Code. In some cases 
there may have to be some judicial consideration as to whether 
the change of venue or any other kind of transfer of business 
affects the competency of the Court in which the proceeding is 
pending. Again there may be involved in the suit more than 
one preperty situate within the jurisdiction of different Courts. 
So it is clear that so far as pending proceedings are concerned, 
some particular order may be necessary to transfer them to 
proper Courts. Vide Ramanathan Chetty v. Alagappa Chetty.’ 

In the case of Kajena Venkoba Rao v. Sastha Aityar' 
Sadasiva Aiyar, J., following Subbiah Naicker v. Ramanathan 
Chettiar’, said: “For similar reasons, we hold that the Tuti- 
corin Revenue Court acquired jurisdiction over the revenue suit 
in question on the publication in the Gazette notification trans- 
ferring the plaint area to it, and that no order of transfer by 
the High Court was necessary for it to acquire such jurisdiction”. 
No doubt for the purpose of acquiring jurisdiction the Gazette 
notification was enough; and in fact the Civil Procedure Code 
could not confer such jurisdiction. But to enable the proper 
Court to take the suit on its file some order of the superior 
Court would J.airto be necessary. 

Another case in which section 150 would seem to have 
been applied unnecessarily is Venkatachellam v. Seethayamma’, 
There the District Court of Masulipatam transferred under 
section 24, Civil Procedure Code, a suit on its file to the Court 
of the Temporary Subordinate Judge of that place, which had 
no local jurisdiction assigned to it. After decree, a petition 
for execution was put in in that Court praying for attachment of 
some properties. In the High Court both the Judges (Sada- 
siva Atyar and M®ore, JJ.) agreed that the decree has to be 
transmitted to the proper Court for execution, and Moore, J., 
expressly stated that the Subordinate Judge instead of dis- 
missing the application ought to have directed the decree- 
holder to apply to have the decree sent for execution to the 
proper Court. This was sufficient to dispose of the case. But 
it was argued that on a transfer of the suit by the District 
Court, the,Subordinate Court under section 150, Civil Proce- 


_dure Code, got all the powers of ‘the District Court including 
eo ees ee 
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jurisdiction to attach and sell properties just as if it had been 
given jurisdiction over the properties, In answer to the above 
argument it is submitted (1) that there are special provisions 
in respect of execution proceedings and so it is unnecessary to 
invoke the application of section 150, Civil Procedure Code, 
(2) that territorial jurisdiction is a condition precedent to 
effective execution of a decree, and (3) territorial jurisdiction 
cannot be conferred by the Code and a fortiori either by section 
24 or 150, Civil Procedure Code. But Sadasiva Aiyar, J., re- 
ferring to Subbiah Nascker v. Ramanathan Chettiar’, stated in 
Venkatachellam v. Seethayamma® at p. 24 that “section 150 re- 
lates to the business generally of a Court arising over the whole 
area or in defined particular areas within its jurisdiction being 
transferred to another Court owing to the change of venue 
effected by legally competent notifications of the Local Gov- 
ernments, while S. 24 contemplates the transfer of a parti- 
cular case or cases pending at a particular time by a special 
order of a superior Court.” This construction of the section 
is narrow in the first place by not incliding in it transfer of 
business arising out of transfer of jurisdiction other than local, 
and secondly, in excluding from it the transfer of particular busi- 
ness under section 24, Civil Procedure Code. There is no harm 
in applying section 150 to transfers under section 24: nor does 
there seem to be any point in so restricting its operation, for 
Section 150 only says that the Court to which a transfer is made 
shall have all the powers conferred on the first Court under the 


Code; and the territorial jurisdiction is not conferred by the 
Code. ° 


The views of Sadasiva Aiyar, J., were religiously follow- 
ed by a subordinate Court and were not accepted by Oldfield 
and Phillips, JJ., in Gilam Kaussha v. Bhuvoraha Atyangar'. 
The judgment in this case is short and there fs no discussion of 
the subject. But the judgment of the Subordinate Judge is an 
indication as to how the views of Sadasiva Aiyar, J., expressed 
in Subbiah Naicker’s case? have been fully utilised and expanded 
by Subordinate Courts. A decree of the Subordinate Court 
of Tanjore directed three items of properties to be sold for a 
specified sum of money. One of them was sold there; but as 
the other two items were situate within the jurisdiction of 
Mayavaram Sub-Court, the decree was transmitted to the latter 
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Court for effective.execution, and it sold these two items, There 
still remained a balance under- the decree which had to be real- 
ised by attachment and sale of certain other properties. The 
decree-holder put in a petition for the purpose in the Kumba- 
konam Sub-Court, on the ground that the area in-which these 
properties and thé two items already sold were situate had been 
transferred meanwhile from the jurisdiction of the Mayavaram 
Sub-Court to that at Kumbakonam. If only the proper sections 
had betn applied, it would be seen that the Kumbakonam Court 
would have no power to entertain the petition without the decree 
being transmitted to it by the Tanjore Sub-Court. Without 
saying that section 150 as a rule does not apply to execution 
proceedings, it is sufficient to say that when there are special pro- 
visions, section 150 need not be invoked. It is true that on a 
(Ansie of business, the Kumbakonam Court should have all 
the powers conferred on the Mayavaram Court by the Code. 
One of such powers is that it can execute a decree transmitted 
to it; and of course the Kumbakonam Court will have the power 
to execute the same when the decree is in turn transmitted to 
it by the Tanjore Sub-Court. And it does not mean that when 
one Court transmits a decree to another Court for execution, it 
is a general order to all Sours that might acquire competency 
to execute it, 


It would have been i if the Full Bench case of Seni 
Nadan v. Muthuswami Pillat had been decided without refer- 
ence to S. 150. Sir John Wallis, C.J., said that: “The case of 
direct application to the Court to which the area had been 
transferred was met by the enactment of the new section 150.” 
Ayling, J., would prefer to base his proposition on section 150 
rather than section 37 regarding which he. confessed to consi- 
derable difficulty; and Sadasiva Aiyar, J., had very little to add 
to the judgment iñ Subbiah Naicker’s case’. It is unnecessary 
to make a detailed criticism of this case here as it has been 
dealt with in the previous article “Transfer of Territorial Juris- 
diction and Execution Applications”. 

The case of Aimtnuddin Mullick v Atarmani Das? affords 
an illustration of a transfer of business other than by transfer 
of territorial, jurisdiction. A mortgage decree was passed by 
the second Munsif of Howrah who had jurisdiction to try 
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suits up to the value of Rs. 2,000. He was transferred and 
his successor was not yet vested with such powers. So the 
final decree was passed by the Subordinate Judge of Howrah. 
Then the Munsif got those powers and execution was taken 
in his Court. .On a proper construction of sections 37 and 38, 
Civil Procedure Code, the Subordinate Court of Howrah ceased 
to have jurisdiction to execute the decree and so’the Munsif’s 
Court may be included in the term “Court which passed the 
decree’. However, the learned Judges found difficylty in 
applying sections 37 and 38 and so found help in section 150. 


The learned Judges in Mahamad Kasem Ali v. Nain- 
uddin Almed" would prefer to base their conclusion on section 
37 and the question what effect the words “save as otherwise 
provided” in section 150 have did not in the view they took 
of the case arise for decision. Possibly Chatterjee, J., who 
was a party to this case and the earlier case Amunuddin 
. Mullick y. Atarmant Das? would like to reconsider his views on 
the application of section 150 to such cases arising in execution. 


In Rangantaiha Rao v. Hænimantha Rao“ we find for 
the first time section 150 applied to a case not arising in execu- 
tion. Here it is that the section finds its proper place. Spencer, 
J. says: “Section 150 which appeared for the first 
time in the Civil Procedure Code of 1908 provides 
for a Court to which the business of any other Court 
is transferred having the same powers as the Court from which 
the business’ is so transferred. But this useful provision is 
qualified by the words ‘save as otherwise provided’ and the 
question in the- case before us is whether the wording 
of O. 9, R. 13 of the Code of Civil Procedure is 
such as to take away the power of a Court that has 
territorial jurisdiction over the subject-matter of a suit 
io set aside an ery parte decree passed by Mother Court that 
originally tried it” or in other words where the whole business 
of a Court is transferred to another Court, whether the expres- 
sion “the Court which passed the decree” in O. 9, R. 13 is so 
definite and precise as to create an exception to the general rule 
introduced by section 150. A liberal construction was put upon 
section 150 and O. 9, R. 13 and it was held that the District 
Munsif’s Court of Anantapur had jurisdiction to deal with the 
petition though the decree had been passed by the Munsit’s 
joie ee net at hee Ee 
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Court of Penukonda. lt was argued that section 150 applied 
only when the whole of the business of a Court has been trans- 
ferred or in other words where a Court has been abolished and 
another substituted in its place and not to a case of partial 
adjustment of jurisdiction and partial transfer of business. 
Krishnan, J., had no hesjtation in rejecting the argument as it 
would greafly reduce the scope and usefulness of sec- 
tion 150. He avoided all reference to section 37 and to cases 
under jt; for they all refer to proceedings in execution. 

A similar occasion arose in Momma Guruswame Naicker 
v. Sheik Mahommadhu Rowther™, for considerisig whether there 
is anything in the wording of O. 39, R. 2 (3) to exclude the 
application of section 150 by bringing it within the words “save 
as otherwise provided for’. An order of injunction passed 
by the Madura Sub-Court in a certain suit was disobeyed but 
the petition to have the defendant punished for disobedience 
was filed in the Dindigul Sub-Court as there had been a readjust- 
ment of territorial jurisdiction in the areas concerned. Their 
Lordships Krishnan and Venkatasubba Rao, JJ., saw no diff- 
culty in holding that the Legislature in re-drafting the section 
had no intemtion to give special significance to the words “the 
Court granting the injunction” in O. 39, R. 2 (3) and that 
therefore the operation of section 150 was not excluded. 

One of the points that arose for decision in Rajagopala 
Pandaratthtar v. Tirupathia Pula was whether a District 
Court acting under section 24, Civil Procedure Code, could trans- 
fer an execution proceeding to another Court, so as to invest 
that other Court with jurisdiction to sell properties not within 
that Court’s local jurisdiction, It would appear that territo- 
rial jurisdiction which is a condition precedent to effect- 
ive execution could not be conferred on a Court by any 
section of the Code, be it section 24 or 150 and Venkatasubba 
Rao, J., seems to go rather too far in holding that a superior 
Court acting under section 24 can confer such jurisdiction. 
Section 24 no doubt applies to proceedings in execution and the 
powers under this section are not exactly similar to the powers 
of the Court passing the decree to transmit it to any other Court. 
But the view indicated above would not (as apprehended by the 
learned Judge) render S. 24 almost useless so far as execu- 
tion proceedings are concerned. A superior Court can under 
section 24 transfer an execution proceeding to another Court 
SEERE ee pape: ee ene 
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irrespective of territorial jurisdiction for the purpose of dis- 
posal of a claim or adjudication of any rights of parties that 
may arise in execution. ) j 

The principal authority for the proposition that territorial 
jurisdiction is a. condition precedent to the Court selling the 
property is Satrucherla Sivaskanda Raju v. Ramachandra Deo.“ 


The necessity to apply section 150 -to proceedings in exe- 
cution arose on the facts of Mantkka Goundan v. Loggřatha 
AMudaliar”. But the learned Judges Venkatasubba Rao and 
Madhavan Nair, JJ., preferred to base their. decision on the Full 
Bench ruling in Seen Nadan v. Muthuswanu Pilar. In the 
previous article, “Transfer of Territorial Jurisdiction and Exe- 
cintion Applications” it has been shown how this Full Bench 
case can have no application to the facts which were very similar 
to those in the.case of Gulam Kavushe v. Bhuvaraha Aiyangar’. 
There was a money decree passed by the High Court on its 
Original Side. Under-~section 39, the decree was transmitted 
io the SubCourt at Vellore -which attached” certain pro- 
perties and sold only two. Meanwhile the area wherein these 
‘properties were. situate was transferred to the jurisdiction of the 
Sub-Court at Chittoor. The decree-holder applied to the 
High Court (the.Court which passed the decree) to withdraw 
the proceedings from’ the Vellore Court and to -re-transmut the 
decree to the Chittoor Court...The Chittoor Court sold. the 
remaining: properties without-a fresh attachment. It appears 
that the judgment-debtor disposed ef the properties by means 
of a prwate sale after the attachment by the Vellore Court; and 
it was necessary that the attachment should be held subsisting. 
An attachment once validly made subsists until it is- raised by 
an order of the Court or -by virtue of some provisions of the 
Code; for instance, when a: petition is dismissed on account ol 
the default of the decree-holder: Wenkatasu®ba Rao, J., holds 
that the attachment. did not come to an end when- territorial 
jurisdiction was transferred. -But can the Chittoor Caurt sell 
the- properties without a fresh attachment? -A subsisting 
attachment may invalidate an alienation. But unless it is -pessi- 
ble to say that attachment by Vellore Court is in some way 
equivalent to the attachment by Chittoor Court, çan the latter 
Court effectively sell the properties! Venkatasubba Rao, J., 
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does not accept the proposition, that in cases where attachment 
has to precede a sale, that attachment has to be made by the 
Court which sells. According to him, it would be enough if 
there was an attachment by whatever Court. The result would 
be that a Court before it sells has only to see that the property 
has been attached, not necessaray by itself, but by any Court, 
possibly not necessarily in respect of the same decree, but in 
respect of a different decree of a different person. The 
difficutty and confusion that would arise thereby is obvious. 

The true remedy would seem to lie in section 150 and this 
is made clear in the judgment of Madhavan Nair, J. “The argu- 
ment that the Chittoor Court in this case has no jurisdiction 
to sell the properties overlooks the provisions of section 150, 
Civil Procedure Code. If it can be said that when 
territorial jurisdiction over some of the properties subject 
to its jurisdiction has been transferred from one Court to 
another, the business of that Court is to that extent transferred 
to the new Court, then it is clear that by force of this section, the 
Chittoor Court in this case as the Court to which the business 
has been transferred has power to sell the properties in ques- 
tion without issuing a fresh order of attachment.” The Vellorc 
Court had attached the properties and so had power to sell; and 
the same power has been transferred. to the Chittoor Court. 
Only two things are necessary: (1) that’ the Chittoor Court 
should have territorial jurisdiction to sell, and (2) that the 
Chittoor Court should have seisin of the proceedings by proper 
procedure under the Code. The two tests are satisfied here. If 
Subbiah Naicker’s case? and Seeni Nadan’s case? were to be 
followed in the way suggested by their Lordships, the’ decree- 
holder can put in a petition in the Chittoor Court without any 
order transmitting the decree by the High Court. But the 
decree-holder haserightly chosen to take. that step in the High 
Court. It might have been equally good, if not better, if he 
bad applied by means of an original petition, to the High Court 
¿(not as the Court passing the decree) under section 24, Civil 
Procedure Code, to transfer the-proceedings from the Vellore 
Court to the Chittoor Court. 


It only remains to consider the case of Subramania Atyar 
v. Swaminatha Chettiar. The learned Judges Ramesam and 
Devadoss, JJ had not only to combat the views of Sadasiva 


° 2. (1914) LL.R. 37 M. 462: 26 M.L.J. 189. 
& (1919) I.L.R. 42 M. 821: 37 M.L.J. 284 (F.B.). 
16, (1928) -28 L.W. 885, 
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Atyar, J., on section 150, but also to fight hard against the view 
of Sir John Wallis, C.J., and Ayling, J., that S. 150 could be 
applied to such cases arising in execution, Devadoss, `J., states 
the position thus: “The opening words of the section ‘save as 
otherwise provided’ have to be given their meaning. It is only 
in cases which are not otherwise provided for, thgt the provi- 
sions of section 150 could be invoked. . . . . . There 
are a number of provisions in the Code which cannot be held to 
apply to the Court to which the business is transferred. ° 
When sufficient provision is made for the proper execution of 
decrees, it is not proper to import into section 150 something 
which the Legislature did not specifically put into it and which 
it would have done if it was its intention to do so”. But obser- 
vations are made that section 150 applies only to transfer of 
pending business. Otherwise, in their opinion, it will lead to 
practical difficulties. It is, however, submitted that the difficul- 
ties will be minimised to a great extent if the section is pro- 
perly applied. Further, even in their view of the case, those 
difficulties are sure to exist in cases of transfer of business by 
transfer of jurisdiction other than territorial. 

The foregoing discussion leads to the following main re- 
sults. The transfer of business referred to in section 150 can 
be made either under section 22 or 24, Civil Procedure Code 
or under Chapter III of the Civil Courts Act. It may affect 
pending proceedings also. It has to be applied when there are 
no ‘special provisions in the Code; or when they fail to satisfy 
the requirements. Section 150 is not a provision for transfer 
but is only an enabling section which says what follows on a 
transfer -of business. When a transfer of business affects a 
pending proceeding, the same has to be taken to the proper ` 
Court under some procedure laid by the Code; and the records 
won't 1pso facto form part of the records o$ the other Court. 
If these principles are kept in view, many of the questions 
arising in stich cases and some of the difficulties cropping up 
may be easily solved. P 


S. LAKSHMI NARAYANA AIYAR, B.A., R.L., 
Madura, 
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ros CRITICAL NOTE. 
noa 17, Rr. 2 gnd 3, Civil Procedure Code.) 
Ko Tra Lin Bwin v. Ko Hra Kwe, I.L.R. 8 Rang. 168. 


After the framing of the issues, the suit was adjourned 
to a particular date and as it could not go on on that date, it was 
adjourned peremptorily to a later date. On that day again it 
was adjourned at the request of the defendant on the ground 
that Ms pleader was ill. The Court particularly remarked that 
if the pleader should not be well by the adjourned date, the de- 
fendant must make other arrangements and proceed with the 
trial on that date. On that date, the defendant himself was’ 
absent. ‘Thereupon, the Judge examined the plaintiff and a 
witness on his behalf and decreed the suit. The next day the 
defendant applied to have the decree set aside on the ground 
that he had mistaken the date of hearing but that application 
was dismissed as misconceived on the ground that the decision 
must be treated ‘as one on the merits under O. 17, R. 3, Civil 
Procedure Code. The High Court held that the case really 
fell under R. 2 and that therefore the petition to restore lay. 

Rules 2 and 3 of O. 17` have given rise to a good deal of 
controversy and it must be admitted that they are not ‘happily 
worded. As they overlap to a certain extent, questions have 
frequently arisen as to the rule properly applicable when 
as here a case falls under both the riles. A strict view has 
sometimes been taken that R: 3 deals with a special case, that 
the non-appearance is really but a part of the default in the per- 
formance of the act for which time has been granted and there- 
fore it must be applied when circumstances render it applicable. 
(See Comalammal v. Rangaswami Atyangor', Ratgaswomi 
Mudaltar v. Sirangan® and Badam v. Nathu Singh*) A liberal 
view has also beers taken, namely, that R. 2 alone must be applied 
when a-party is-not in attendance as the first question for the 
Court on the day of hearing is “are the parties in attendance” 
eand not “has the party done what he has been asked to do”. See 
Chandramatht Ammal v, Narayanaswami Atyart and Pichamma 
v. Sreeramul’. Those advocating this view are largely in- 
fluenced by the considerations tellingly put by Justice Mukherji 
in two cases in Ram Adhin v. Ram Bharose? and Ganesh Lal 


1. (1868) 4 M.H.C.R.. 56 2. (1869) 4 M.H.C.R. 254. 
° 3° (1927 I.L R. Ž A. 194 
e 4 (1909) I.L.R. 33 M. 241: 19 M.L J. 760° 
5, (1917) L.L.R. 41 M. 286: 34 M.L.J. 24 (F.B.). 
6 (1924) I.L.R. 47 A. 181, 
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Har Narain v. Debi Das', though the priority in situation of 
Rk. 2 over R. 3 is also relied on, An intermediate view has 
also been. put forward that where thtre are materials on record 
for a decision on the merits, R. 3 ought to be applied, but where 
ihere are no materials R. 2 should be applied. This view is 
sought-to be based on the difference in the words “dispose of 
the suit” in R. 2 and “decide the suit” in R. 3 (see Martannissa 
v. Ramkalpa Gorain®, Enatula Basunia v. Jiban Mohan Roy,” 
Sashiblmishan Kumar x. Dwarka Prasad, Har Gopal v. Haris 
Chandra", Ratna Bat v. Shankar, Ningappa v. Gowdappa™ 
and Sher Ali v- Mangw') and in some cases reliance is also 
placed on the use of “may” in R. 3 in place of “shall” which 


appeared in the corresponding section 148 of the 1859 Code 


(Act VIII of 1859). This change, it is argued, renders R. 3 
an enabling section and not compulsory and gives a discretion 
to the Court which has-to be judiciously exercised by applying 
it only to cases where there are materials on record. This 
limited view was approved of by Mr. Mulla in the 8th edition 
of his Civil Procedure Code, but it has been omitted from the 
Oth edition: This: view does not: state the extent of the 
materials necessary for action under R. 3. 


The remedies for the party aggrieved largely depend upon 
the rule under which the order falls and it may lead to grave 
injustice’ if ‘the’ distinction should be rested on vague and ill- 
defined bases. It is rarely that the Court states the rule under 
which it passes the order, though as suggested in Naurattg Ram 
Sæhu y. Bhakori Mandar“ it should be careful to state whether 
it is acting under’ R. 2 or R. 3 of O. 17. What is considered 
sufficient materials’ for one Judge may not be sufficient for 
another and a suitor will have to act at his peril in choosing his 
remedy to get the order vacated. In so far as the distinction 
is based’ on the difference between “dispose of” and “decide” 
in the two rules, it haS been disapproved of in Madras in Chan- 
dramathi Ammal v. Narayanaswami Atyart. Even the liberal 
view may at times lead to hardship (see Ningappa v. Gow- 
dappa® and Subramanta Othuvar v. Munusaniya Pillai) but 
Kumaraswami Sastri, J, points oùt in Ptchammma v. Sree- 





4 (1909) I.L.R. 33 M 241. 19 M.L J. 760 


7 (1924) I.L.R. 47 A. 140 š 

R. (1907) I.L.R. 34 C. 235. 9 (1914) I.L.R. 41 C 956 

10 (1921) 3 Pat. L. T. 64. 11% (1918) 48 P.R. 1919 èe 

12. (1922) I.L.R. 46 B. 1026. 13 (1905) 7 Bom.eL. R. 261 

14 (1919) 521 .C. 292, 15. (1919) 4 Pat. Oe 7 ae 
16. (1915) 39 I.C. 869. 
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ramuhi, that the balance of hardship is the other way. (Sec 
his observations at p. 294. : 
Ever since Chandramat/i Ammal v. Narayataswami Aiyar*, 
the cases generally lean to the liberal view held in Pichamma v. 
Sreeramulu’, But in Jhanda Singh v. Sadiq Muhammad" the 
strict view isestated though in the case there were materials for 
decision, the case having been adjourned for arguments. The 
case is almost like Anandarajw v Venkatarajw® where 
the flaterials were. complete It may require recon- 
sideration. Broadway, J., has to a certain extent 
misread Ptchamma v. Sreeramulu”, Mariaunissa v. Ramkalpa 
Gorain®, Enatulla Basunia v. Jiban Mohan Roy’ and Phul- 
Kuer v. Hashmat Ullah Khan?* He relies on Badam v. Nath 
Singh and Naganatha Aiyar y. Krishnamurthi Atyar® which 
have not been followed in the later cases. From the observa- 
tions of Wallis, C.J., at page 290 in Pichamma v. Sreeramult* 
that “in so far as we laid down in Chandramathi Ammal v. 
Narayanaswami Aiyar*, that the two- rules must be read as 
mutually exclusive, I think we went too far,” it is too much to 
infer that His Lordship differed from his brother Judges. His 
Lordship begins his judgment by saying “I am of opinion that 
Chandramathi Ammal v. Nareyanaswami Atyort was rightly 
decided” and later proceeds to say that in a case where the 
plaintiff appears, leads evidence and gets a decision in his favour 
on the merits, the Court may act under R. 3 but even that dis- 
posal will be none the less both in fact and in law ex parte and 
the decree will be liable to be set aside by the defendant, under 
O. 9, R 13. Martenntssa v, Ramkalpa Goraint specifically 
disapproves of Rangaswami Mudaliar v. Stranqan® and Coma- 
lammal v. Ratigaswami Aivangar' and at page 239 states that if 
the case falls under S. 157 (O. 17, R. 2), then even though any 
of the contingencias contemplated by S. 158 (O. 17, R. 3) has 
happened the Court may proceed under Chap. VII (O. 9). In 
Enatulla Basunia v. Jiban Mohan Roy’ the observations were 
all obtter in the view that the Judges took that the Subordinate 
Judge proceeded under R. 2, the adjournment not having been 
at the instance of the parties. ` 


1 (1868) 4eM.H.C.R. % 2 (1869) 4 M.H.C.R 254 
3, (1902) L.a. R. 25 A 1%. 4 (1909) I.L.R. 33 M 241: 19 ML J. 760 
5 (1917) I.L.R. 41 M. 286: 34 M L.J. 24 (FB). 
e o & (1907) I.L.R. 34 G 235. 9. (1914) I.L.R. 41 C. 95 
‘ 17, (1923) I.L.R. 5 Lah. 218- i 
18. (1914) 1 L.W. 428. 19. (1915) I.L.R. 37 A. 460, 


°20. (1910) I.L.R. 34 M. 97: 20 M.L.J. 535, 
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Whatever may be the result of a strict reading of the rules 
it will not be in accordance with justice to refuse a party who 
had failed to appear on the adjourned date the chance of having 
the suit restored for sufficient cause. (See Ratna Bar v. 
Shankar.) We may here state that in Allahabad and Oudh 
R. 3 has been amended to the effect that the Court may pro- 
ceed to decide the suit on the merits whether such party is 
present or not. In Jhanda Singh v. Sadıq Muhammad” Mr. 
Abdul Raoof, J., states “that the evidence on behalf oT both 
parties had been given and the case being complete the Court 
was not bound to hear a separate argument for the purpose of 
deciding the suit.” His Lordship’s observations may apply where 
the strict procedure of the counsel’s opening the case and letting 
in his evidence obtains. Even then the party who first opened 


the case has his right of reply. That observation cannot apply ` 


to the moffusil Courts in this Presidency where the system of 
Opening the case is rarely followed. 

It does not appear from the report of the judgment under 
notice, if the defendant moved for adjournment to engage a 
iresh vakil, if necessary, or the remark that he should engage 
another pleader emanated from the Court. Default of appear- 
ance in cases where the adjournment was not at his instante 
but to suit the convenience of the Court or both the parties 
does not fall under R. 3. (See Doorga Dutt Singh v. Bunwarec 
Lall Sahoo", E. Mylne v. T. Koir® Enatulla Basunta v, Jiba 
Mohan Roy’ and Sreemutiy Toolsy Money Dassee v. Sreemutty 
Prosad, Dassee.™) But it is'open to doubt if as Murlidhar v. 
Dusuchand™ would seem to suggest, it is not enough that the 
adjournment was at his instance but that the ground of the 
adjournment put by hun should be the performance of one or 
other of the acts mentioned in R. 3. 

The case: under notice seems to take 1¢ for granted that 
if the ‘circumstances were such that the Court ought to have 
acted under R. 2, then even though the Court in fact acted 
under R. 3, the party had a right to apply under O. 9. The 
proposition is net so obvious. If, in fact, the Court proceeded 
under O. 9, R. 6, in substance, it will be an order under O. 17, 
R. 2. It may be that where the judgment or order is ambigu- 
ous, then the Court may be assumed to have acted in conform- 


ity with the provisions of law. This principle has béen applied 
— M e 
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even where the office drew up an order or decree and thereby 
misled the party. (See Kalli v. Lokmad Das™, Nasarai Khan v. 
anulla and Miftadar Venkoba Royar v. Mittadar Kadi- 
` rappa Goundar.7) But where the substance of the judgment 
clearly shows that the Court acted under a particular rule, it 
will be difficult to distinguish itefrom the cases holding that if 
the rule under which the Court acts is specified, thén the party 
myst adopt the remedies applicable to that rule (Madho Dass 
v. Mdharajah of Benares® Gaura Bibi v. Ghasita®, Ganga 
Ram v. Chhidu Singh”, Raghubir Dayal v. Puran Singh™ and 
Chenroyan v. Rama Chetty) and press the Appellate Court to 
rectify the error. The question_has arisen under other provi- 
sions also where the Court passed orders purporting to act under 
a particular provision of law, though in fact it had no power 
“to act under that rule. It has been held that such usurpation 
of jurisdiction rendered the orders as.validly passed under the 
section for purposes of the remedies which the aggrieved party 
has to adopt. (See Abdul Rahiman Saheb v. Ganapathi Bhatta,* 
Latchinanan Chetty v. Ramanathan Chetty™ and Muthiah Chet- 
itar v, Govinddoss Krishnadoss.*) In Naniperumal Naidu v. 
Alwar Naidu** the question was raised but as the Trial Judge 
had not stated the provision of law under which he dismissed, 
the point was not answered. Curgenven, J., inclined to the 
view that the right course is to look rather to the circumstances 
in which a judgment of dismissal was passed rather than to 
its form, to decide under which of the two rules it, should be 
held to, fall. In some cases (see Rukam v. Tara Chand*’, -Raan 
{dln v. Ram Bharos£, Murlidhar v. Dunichand™ and Brij 
Chandra v. Subkhadra Kunwar) it was held that the party 
must have the benefit of the proper procedure and that there- 
fore though the Judge may. state ane thing, the party was en- 
titled to pursue the remedy open for the provision which the 
Court ought to have followed. Kumaraswami Sastri, J., says 
at page 292 in Pichamma v. Sreeramidu’, that the dismissal 
gf the suit or the passing of a decree being on the merits, the 
A Ea. ES oO a ee 
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only remedy of the party aggrieved will be by appeal or 
review. But the order in that case seems to have been passed 
under R. 3 (see the argument at p*289) and yet the petition 
to restore appears to have been accepted. No doubt the origi- 
nal judgment seems to have been silent as to the provision under 
which it was passed. In Chatidanam v. P. Samsugany’® the 
order was made on the merits, but the petition to restore was 
allowed, and Sukkhu Koeri v. Ram Lotan Koeri? was distin- 
guished as a case where the section under which the order was 
passed was stated. In Maharaja of Visisnagaram v. Lingam 
Krishna Bhupati“ the High Court interfered in revision and 
set aside a dismissal under section 102 on the ground that it was 
not present to the Trial Judge that section 157 applied and 
that under it he was not bound to dismiss a suit but could have 
passed some other order. The reasoning can well be applied 
to a case where the grievance is that the Court should have 
acted under one rule rather than under the other. (See also 
Adinarayaita Chetty v. Narasimha Chetty.) Even then 
the question will remain as to the propriety of interference in 
revision in cases where the Judge notices the two rules and acts 
under one rather than under the other. 


CORRESPONDENCE. 


Apropos the decision in P. R. Das v. Chief Justice and 
Judges of the Patna High Court,* Mr. R. Krishnaswami 
Aiyangar, Advocate, Cuddalore, writes: 


Their Lordships of the Privy Council in disposing of 
the above appeal which raised a question of considerable import- 
ance to the legal profession in India have made certain inte- 
resting observations which require respectful attention. 


They observe: (1) They do not propose to pronounce any 
opinion upon the contention that as immediately before the Act 
came into force the appellant was a Judge, he was not a person 
who as Advocate was entitled as of right to practise in the High 
Court on that date. (2) Their Lordships refrain from express 
ing any opinion upon the important question as to the propriety 
of an ex-Judge practising in the Courts of the Province where 
he has exercised judicial functions. The first point obviously 
Taises questions of importance as to the position of Advocate 
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and Judge in India, whether a Judge on appointment ceases to 
hold the qualification of Advocate, and if so how, if at all, on 
ceasing to be a Judge he may resume the position of an Advocate. 

It seems to me that his qualification continues despite his 
appointment and that on ceasing to be a Judge he might resume 
the position of an Advocate. Right to practise is quite a different 
thing from attual practice. A person who suspends his practice 
for a time or who is ill and therefore cannot attend to his work 
is still,a person who 1s entitled to practise. Non-user or non- 
exercise of a right does not destroy the right itself. During 
the time he holds an appointment, the practice is merely suspend- 
ed or out of use as in the case of voluntary suspension or illness 
or may I say, as when no client resorts to an advocate. More- 
over, it is only a qualification for an office, the holding of which 
cannot be said to wash away its foundation, vtz., the qualifica- 
tion. If the qualification ceases by reason of the appointment, 
will it not affect the office? For example, suppose something 
happens which would destroy the character of an advocate, can 
he ‘still hold the office? The qualification would seem to be 
continuous and unimpaired by the appointment. It automati- 
cally revives when the cause of non-exercise ceases. 

As to the second, it is at best only, a matter of etiquette 
and purity of the profession. I have heard it said that the hold- 
ing of an acting appointment is not regarded as an impediment 
but that the holding of a permanent appointment should be so re- 


‘garded. I fail to see, the reason for the difference. An advocate 


who reverts to the Bar, having held an appointment, temporary 
or permanent, is to-all intents and purposes equally regarded 
by all concerned. The question arises, should such people 
be permitted to practise at all? Lawyers and Judges are so 
trained by tradition and equipment that nothing untoward will 
happen if ev-Judges are permitted to practise. Such cases are 
indeed very rare and there is no concetvable reason why any 
rule or convention should be built up against the privilege. Of 
course, a ban may have a commercial value in that it prevents 
work accumulating in such an office with the consequent ad- 
vantage of that work being distributed among the rest. But 
on principle there can be no question of impropriety at all. There 
is little possibility of their securing any unfair advantage by 
reason of that circumstance. Judicial officers any day certainlv 
rise above any delicate situation suggested to arise. The client 
population may entestain strange notions but that is not the 
true criterion. 
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SUMMARY OF ENGLISH CASES. 


In re MoyniHam, Ex parte TRUSTEE, (1930) 2 Ch. 356. 

Practice—Procedure—Evidence for petitioner —Judge hold- 
ing prima facie case established—Adjourned to enable the res- 
pondent to appeal so far—If proper. 


A debtor Av was adjudicated a bankrupt and the trustee in 
bankruptcy thereafter moved the County Court for a decla- 
ration that certain documents executed by the bankrupt M 
were fraudulent preferences and void against the trustee in 
bankruptcy The respondents urged that the evidence let in by 
the trustee disclosed no prima facta case but the judge decid- 


ed otherwise and ordered the defence to proceed. But as 


the respondent’s counsel desired to appeal against the ruling, 
reserving to himself liberty to let in evidence if the appellate 
court should also hold the evidence sufficient to establish a prima 
facie case the judge adjourned the case for the purpose. Held 
this procedure is irregular. Once the judge has ruled that there 
is a case for the defendant to answer, he should not suspend 
proceedings in order to enable the defendant to file an appeal 
against his ruling. The right course is for the whole matter 
to be completed before the County Court Judge. 





In re JOEL’s LEASE. Berwick v. Bam, (1930) 2 Ch. 359: 
99 L.J.Ch. 529. 


Landlord and tenant—Lease of Stud-farim—Agricultural 
holding—M eaning of—Agricultural Holdings Act, 1923. 

Where certain premises were laid out for a stud-farm for 
the breeding of either race horses or pedigree horses of some 
kind, it cannot be said to be a holding of an agricultural character. 
It may be so where the farm is used for the breeding 
of cattle, etc. The fact that there are in most, though not in 
all, of the fields in question certain plots of grass or certain 
portions of pasture land, does not establish the propositien 
chat the holding is ‘wholly pastoral,’ where the main purpose oé 
‘he letting was a stud-farm for the breeding of race horses. 
‘Stud-farm’ means a farm in which stallions and mares are 
kept for breeding. 


THe WILLIAM THOMAS SHIPPING CO., In re. H. W. 
DILLON AND Sons, LTD. v. THE COMPANY, SIR ROBERTeD HOMAS, 
In re, (1930) 2 Ch. 368: 99 LJ.Ch. 560, i - 8 
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Contempt of Couri—Company—Appointment of Recei- 
ver at the instance of a debenture-holder—Publication of a stale- 
ment by respondent wi newspapers commenting on the plaintiff's 
achon—Statements incorrect and misleading—If amounts to 
contempt of Court. 


At the instance of the plajntiffs in a debenture-holder’s 
action, a receiver was appointed by the Court, on the ground 
that the shipping Company was in a state of extreme jeopardy, 
unable sto meet its debts or even pay the premiums for marine 
insurance. The respondent T was governing Director of R.J.T. 
& Co., who had been managers of the steamships belonging to 
the Company. To explain his position, he sent a statement to 
the newspapers but therein adversely commented on the con- 
duct of the plaintiff in having obtained the appointment of the 
receiver. He did not state in it that the order was made on 
the ground of jeopardy. 

Held, that to amount to contempt of Court, it is not neces- 
sary that the conduct should be such as is likely to influence the 
Judge's mind. It is a contempt of Court to abuse the partié. ~~ 
concerned in a pending cause or matter by injurious misrepre- ~~~ 
sentations, especially when they tend to hold up that party to 
hatred or contempt. It is liable to affect the course of justice, 
because it may, in the case of a plaintiff, cause him to discon- 
tinue the action from fear of public dislike, or it may cause the 
defendant to come to a compromise which he otherwise would 
not come to. Especially is it so, in the case of a representative 
action, like the debenture-holder’s action. 


WILLIAMS, In re. RicHARDs v. WILLIAMS, (1930) 2 Ch. 
378: 99 L.J.Ch. 476. 

Admintstration—Estate insolvent—Admuinistrator's right 
to prefer credttors—Equitable assignment of future proceeds— 
Whether effective preference. 

An administratrix of an estate, believing the estate to be 
solvent, asked the auctioneers to pay 3001. to G and 829/. to P 
(two creditors of the estate who pressed for payment) out of the 
sale proceeds from the estate. The sale finally procured only 
9421, and there were other creditors to be paid. The question 

- was if G and? were entitled to preference over the other credi- 
tors, . = 


Held, that the administratrix could prefer one creditor to 


another and that right is preserved by S. 34 (2) of the Admi- 
e istration of Estates Act, 1925. That right may be exercised 
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by actual payment or by giving a legal charge on money actu- 

ally in anybody’s hand or even by creating equitable assignments 

of future moneys to come into the * hands of herself or her 


agents. e 
Quaere. —What would have happened if there had been 
nothing more than an agreemenf to pay? : 
In re JACKSON, MIDLAND BANK EXECUTOR AND TRUSTEE 
Co., LTD. v. ARCHBISHOP OF: WaLgs, (1930) 2 Ch. 389: 99 
L.J.Ch. 450. 


Ws onstruction—Charitable gift—Gift to the Arch- 
bishop for the time being of Wales, to be applied by him in or 
towards the Church fund “or in his discretion in any manner 
which he might think best for helping to carry on tha work of 
the Church of Wales’—Uncertainty of the alternative gifi— 
Vatdity of gift. 

Where a testatrix by her will devised a moiety of her resi- 
duary estate to the “Archbishop for the time being of Wales, 
to be paid and applied by him in or towards the General fund 
belonging to that church or in his discretion in any manner 
which he might think best for helping to carry on the work of 
the Church of Wales.” 

Held, the bequest was void for indefiniteness. No doubt 
the testatrix contemplated that the Archbishop will deal with it 
in one way or the other for a charitable purpose but the dis- 
cretion was too wide and enabled the Archbishop to use the 
fund for purposes which are not charitable and there was nothing 
to prevént him from using for other than charitable purposes. 

Dunne v. Byrive, 1912 A. C. 407 applied. 


JACQUES SETTLED ESTATES, Jn re, (1930) 2 Ch. 418: 99 
L.J.Ch 534. A 

Settled Land Act—Electric installation by tenant put up 
prior to 1925—Act giving a righi to reimbursement out of 
capital—If retrospective—Claim by tenant for expenses incur- 
red prior to Act, tf valid. 

In 1919, at a time when it could not be paid for out of capi- 
tal, a tenant for lite of settled estates installed on the premises 
electric lights and paid for it out of his own mdney without 
any expectation of any relief being afforded to him in respect 
thereof. After the passing of the Act ọf 1925, the tenant, ° 
asked the Court to authorise the trustees of the settlement to 
apply out of capital moneys—the- sum spent by him for the: eè 
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installation, such sum to be repaid to them out of the income of 
tke settled land in 15 years in half yearly instalments. 


Held, that the provisions of the Act were retrospective; 
that having regard to the fact that the expenditure is merito- 
rious, that sooner or later and sooner rather than later there 
must have bęçen an installation ofselectricity, and had it been made 
after 1925 it would have been sanctioned under S. 84, sub-sec. 


2 (a), the order asked for should be made, repayment to be in 
20 hast yearly instalments. 


In re Ormrod’s Setthed Estate, (1892) 2 Ch. 318, referred 
to and distinguished. 


ELDER v. Nortucotr, (1930) 2 Ch. 422: 99 L.J.Ch. 548. 


Limitation—S tatute of—Claim barred as to principal—lIf 
interest accrued before the date of the principal also barred— 
Limsts of the doctrine “interest accessory to principal”. 

N lent to the defendant a sum of 1500/1., the loan to bear 
interest at 5-per cent. per annum. The claim as to principal 
became barred on June 30, 1926, six years from the last pay- 
nent of interest on June 30, 1920, but interest was claimed 
for the period between November 1, 1922 and June 30, 1926 
(six years before the suit and the date when the principal was 
barred). The contention was. that as each half yearly day for 
payment came, a cause of action accrued to the plaintiffs and 
accordingly, that they were entitled to claim interest not going 
further back than November 1, 1922, on the footing that every 
half year a claim for interest arose, that claim arising within 
-Six years before the issue of the writ, subject to this that 
interest could not be claimed after the date at which the prin- 
cipal money ceased to be recoverable by action. 

Held, that the principal sum having been barred by the 
statute and the interest being claimed only as accessory to the 
principal and not on foot of any separate independent coven- 


„ant for interest, the claim for interest accrued thereunder was 


also barred with the principal. 

Holts v. Palmer, 2 Bing. N. C. 713: 5 L.J.C.P. 264 and 
Cheaug Thye Phin v. Lam King Sang, 1929 A.C. 670 fol- 
lowed. : 


- Dubitante—Whether the mere existence of two separate 


* govenants one as to principal and one as to interest would make 


any difference. 


ʻ z 
g ti -* © 
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INLAND REVENUE COMMISSIONERS v. DALGETy & Co., LTD., 
(1930) A.C. 527. 


Income-tax—Company incorporated in England—Business - 
in the United Kingdom and Dowmuntons—Income-tax on ° 
the debenture interest deducted by the compaly—Payment o] 
income-tax in the Donuntons haw far rehevable—Finance Act, 
S. 27, sub-sec. (1). 

A company incorporated in England was carrying on busi- 
ness both in the United Kingdom and in New Zealan@ and 
Australia. Its income chiefly arose from operations in the lat- 
ter two Dominions. For the years in question, the company 
paid the full United Kingdom income-tax on all their profits 
and gans and also the Dominion’s taxes on so much as was 
earned within the Dominion’s jurisdiction. The company had 
issued debentures charging its total assets with repayment of 
ii and in paying interest thereon had deducted the full amount 
of United Kingdom Income-tax Act. The question was if it 
can obtain relief under S. ?7 in respect of income-tax paid in 
the Dominions on the amount of all the profits and gains that 
have paid double tax, or only on the residue after deduction of 
the debenture interest properly payable out of the profits that 
are doubly taxed. 

Held, that the company was entitled to relief in respect of 
all income on which Dominion Tax had been paid If there 
had been no debentures the claim for relief could not have been 
resisted and the existence of the debentures cannot limit the 
company’s rights and give greater rights to the Crown. It is 
only thë application of the income that has caused the difficulty 
and with this the taxing authority has no direct concern. The 
present case is not concerned with any claims by debenture- 
holders. “Paid? means “paid” and not “paid and ultimately 
borme”. Š 

Per Lord Buckmasier —A case where the debentures 
create no security is less favourable to the Crown. 


WHITLEY v. STUMBLES, (1930) A.C. 544. 

Landlord and tenant—Landlord and Tenant Act, 1927— 
Business premises—Denise of hotel with exclusive, fishing rights 
—Goodwil—New tenancy whether should inchide fishing rights. ° 

By an indenture, the appellant demised to the respondents 
a hotel together with the exclusive right oé fishing within limits 
described in the lease. On expiry of the lease, the lesse@ applied 
for a renewal and the referee reported that goodwell beyond * ® 
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that attributable to the premises had attached to the pre- 
mises by reason of the trade carried on by the respondent and 
, that any compensation Would not be adequate The question 
e was if the lease of “premises” included also incorporeal rights, 
like fishing, 

Held, that, in strict conveyancing language the word “pre- 
mises” is used as meaning the subject-matter of the habendum 
in a lease. In some earlier sections of the Act, there are indi- 

' cations that the legislature was considering primarily physical 
premises, such as buildings. But it is clear that it includes some 
incorporeal hereditaments, like easements. There is no suffici- 
ent reason to suppose that the legislature did not include not 
merely the actual buildings in which a trade is carried on, but 
also the land surrounding them, the easement granted_as appur- 
tenant to them, and any other incorporeal hereditaments which 
may form part of the premises in the strict legal sense of the 
term which are the subject-matter of the habendum. 


MINTER v. PrresT, (1930) A.C. 558. 


Defamation—Sohcitor—Defamatory Statements made by 
the solicitor to his client aboul the plowntiff—Solicttor not 
finally engaged by the cltent—Privilege, limits of. 

At an interview between the defendant, a solicitor, and two 
gentlemen, 7 and S, who had gone to interview him with a view 
to procuring a loan for the purpose of a deposit on a purchase 
by S from the plaintiff of a house, the solicitor uttered the words 
complained of to S$ and T about the plaintiff. If the money 
were found, the respondent was then to act as their solicitor in 
the transaction. The question was if the slander is privileged 
if the contemplated relationship was that of solicitor and client 
and not mere lender and borrower. 

Held, if a tnan goes to a solicitor, as a solicitor, then, 
though he may not eventually be engaged, the interview is a 
privileged occasion. The relationship of solicitor and client 

° being once established, it is not a necessary conclusion that 
whatever conversation ensued was protected from disclosure. 
The tonversation to secure this privilege must be such as, within 
a very wide and generous ambit of interpretation, may be fairly 
referable to ‘the relationship, but outside that boundary the mere 
fact that a person speaking is a solicitor, and the person to whom 

" ehe speaks is his client affords no protection.” | Where it is 
clear tlfat the solicitor was not using the occasion honestly for 
° * the purpose of serving the client but to make a profit for him- 
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self out of the transaction, the siatements are not privileged. 

Whether an occasion is privileged or not is for a Judge to 

decide and not for the Jury, and it B only after the Judge has- 

ruled that it is privileged, could he put the question of express ° 

malice to destroy the privilege to the jury. 

The question based on More v. Weaver, (1928) 2 K.B. 
520, namely, whether if the privilege be established, the solicitor 
would be protected by such privilege, notwithstanding subse- 
quent waiver by the client left open. ° 

Bowie or Ramsay v. LIVERPOOL RoyaL INFIRMARY, 
(1930) A.C. 588: 99 L.J.P.C. 134. 

International Law—Domicil—Prolonged and continwed 
residence in England—Doinici of origin Glasgow—Absence of 
evidence of an aninius to change the domici—If suficient to 
change domich. 

A person born in Glasgow and of Scottish domicil left 
Glasgow and settled with his brothers, sisters and mother at 
Liverpool for the last 35 years of his life and died there. He 
was living on the bounty of his brother. He never visited 
Scoiland, not even for his mother’s funerals. On the death of 
his sister he succeeded to his sister’s estate and lived on it. 
Except the family ties, he had few other ties in England or 
Scotland. He left a holograph will unattested, valid under 
Scotch but void under English Law and in the will he referred 
to himself as a Glasgow man. He never seemed to have had 
or exercised any volition of his own except a disinclination to 
move. | 
Held, that though continued residence may in certain, cir- 
cumstances show that the domicil is changed though such in-. 
tention did not originally exist, yet an intention to change is 
necessary to be proved and it cannot be inferred from an atti- 
tude of indifference or a disinclination to mgve. Length of 
residence by itself is insufficient evidence from which to infer 
the animus to change the domicil; but the quality of the resi- 
dence may afford the necessary inference. 





M’CarFerty v. MacAnprews & Co. Ltp., (1930) A.C. 
599. 

Appeal—Workmen’s Compensation Act—Common law . 
action for damages—Dismissal of action but compensation’ 
assessed—Claim made within six months of the accident— 
Action whether should be brought also ‘within six months—* 
Appeal, if lies from an order of common law Court assessing 
compensation. 

I 
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A workman met with an accident on the 12th September 
and made a claim for compensation on the 17th February, t.e., 
within six months. In March he commenced a common law 
action for damages founding on the negligence of the respond- 
ents. The action was dismissed but on application being made 
for it, the Court proceeded to assess compensation under S. 29 
of the Workmen’s Compensation Act, 1925. The Court made 
an award of compensation and issued a certificate of the award. 
On appeal it was set aside. The question was if the appeal was 
competent. 

Held, that an appeal lies from an order in the common law 
action assessing the compensation payable as if it were a decree 
of that Court under S. 29 but on that appeal the criterion is 
the same as when proceedings for arbitration are taken by the 
Sheriff in the ordinary way. The determination is final as to fact 
and is only open to review as to law. Provided the claim is made 
within six months and notice of the accident also given as soon as 
possible, further proceedings become maintainable and continue 
maintainable till put an end to. When once in the common law 
action, motion is made under S. 29, the claim is within time. 


Cribb v. Kynoch, Ltd., (1908) 2 K.B. 551, distinguished 
as a case where no application was made in the action to act 
under S. 29, 

Per Lord Buckmaster —‘Rights of appeal are not inherent 
rights—they are attached by statute to certain Courts exercising 
certain jurisdiction, but if a totally new jurisdiction is esta- 
blished it carries with it no right of appeal unless it arises 
through the jurisdiction being conferred on existing Courts so 
as to make the new matter subject to the already existing rights 
of appeal.” a 


W. R. Patron v. TORONTO GENERAL TRUSTS CORPORATION, 
(1930) A.C. 629: 99 L.J.P.C. 213. 

Will—C onstruchon—Annutty conditional upon attmuitant 
adopting a religion—Annuitant an infant at the date of death 
—Change of religion perniited în law only afier majority— 
Result of on the annutty. 

In 1917, a testator bequeathed to his grandson an annuity 
for the term qf his natural life, on the condition, “that he is and 
remains a British subject, and is and proves himself to be of 
Lutheran religion’. At the date of the will the annuitant was 
" an infant twelve years old and in the control of his mother 
who w£, to the knowledge of the testator, a Roman Catholic. 


° * According to the German law to which the parties were subject, 


a 
4 
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a person cannot effectively change his religion without the con- 

sent of his parents during his minority. The testator died in 

1919 while the annuitant was still ah infant. On attaining 

majority he proved himself to be a Lutheran and the question 

was whether he was entitled to the annuities. 


Held, that it is obligatory upon a Court of construction to 
ascertain whether, construed in association with the surround- 
ing circumstances known to the testator, the words used are 
not capable of a more rational interpretation. If its*strict 
literal construction is its true construction, that the testator in- 
tended the boy to be of the Lutheran religion then, hẹ imposes 
upon the annuitant a condition impossible of performance. But 
the testator has given him an opportunity of proving that he is 
of the Lutheran religion; and that opportunity, if it is to be 
operative at all, must be operative at some date later than that 
which is in literal terms prescribed and that is when, in the 
eye of the Court, he is in a position truly to determine what 
his religion is, namely, his majority. Any other construction 
would involve this that these provisions were, to the knowledge 
of the testator, struck with sterility as soon as they were written. 


SAKARIYAWO Osmoni v. Moramo Daxkoto, (1930) A.C. 
667: 99 L.J.P.C. 233. 

Land acqutsition—Nigeria—Naiwve lands in Lagos—Acqut- 

sition of, by Government—Compensation if payable to the 
Chief also for his right of reversion. 
In the native lands of Lagos, the paramount Chief is the 
owner of the land, but he is not owner in the sense in which 
it is understood here. He has no fee simple, but only a usu- 
fructuary title. He may have some individual lands which 
he occupies himself, but as regards other lands they were occu- 
pied before the abolition of slavery by his slates. These occu- 
piers have the right to remain and to transmit their holdings 
to their offspring, but in the event of the family of an occupier 
failing and becoming extinct, the Chief has a right of reversion. 
He has no present rights to rent or anything. 

Held, that the occupants were entitled to the compensation 
awarded. But the appellant—-Chief—was also entitled to re- 
ceive a portion of it as representing his reversion. In view 
of the fact that he has no rights which he can at present exer- 
cise by receipt of rents or otherwise, the walue of the reversione ` 
may be small but it cannot be evaluated as nt. : 


Amodu Tijani’s case, (1921) ‘2 A.C. 399, distinguished. 
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: GILMOUR v. MacPuramy, (1930) A.C. 712: 99 Toe) 
PC. 199: i 
Will—Construction—Meaning of ‘survivors’ in “shall be 
» equally divided amongst the survivors” —Literal or stirpital 
meaning. 

By his Will a testator directed that the income from the 
rest and residue of his estate shall be held by trustees to pay 
the income therefrom to the whole of his children (names given ) 
in equal shares for their respective natural lives and after the 
decease of the said children in a particular way: “provided 
however that if any of my said children shall die without 
leaving lawful issue or widow or widower living, the shares or 
share of the said child so dying shall be equally divided amongst 
the Survivors upon the, same trusts and conditions.” The testa- 
tor died leaving nine children. In 1924 a son H and in 1927 
a daughter E died a bachelor and spinster respectively. They 
were survived by two brothers and the children of the other 
children of the testator. The question arose as to the destina- 
tion of the shares of H and E, whether surviving brothers 
alone took to the exclusion of the grandchildren by deceased 
children of the testator. Coe 

Held, that the clause could only be read as meaning “shall 
be equally divided amongst the survivors so that each Survivor 
takes a life-interest with remainder to his children as in the 
‘case of his or her original share.” In order to justify a de- 
parture from-the natural and ordinary meaning of any word 
or phrase there must be found in the document itself a context 
which necessitates such departure. It is not enough that the 
natural meaning may produce results which to some minds 


appear capricious or fail to accord with a logical scheme of 
‘disposition. 


LOVIBOND g GOVERNOR-GENERAL OF CANADA, (1930) 
A.C. 717: 99 L.J.P.C. 178. : 

E Appeal—Canada—Petition of Righi—Refusal of fiat by 
Governor-General—S pecial leave to appeal to Privy Council-- 
Governor-General if a ‘Judicial Officer’ in the matter of grani- 
ing or refusing fiats. 

i _ By S. 4 of the Petition of Right Act (R. S. Can. 1927, 
c. 158) “A Petition of Right shall be left with the Secretary 
” «Of State for Canada, for submission to the Governor-General, 
so thatehe may consider it and, if he thinks fit, grant his fiat 

e that right be done. . . . .” 
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Held, that the Governor-General in deciding whether to 

grant or not a fiat under S. 4 of the Petition of Right Act of 

Canada, does not act “as a Judicial Officer” within the meaning 

of S. 3 of the Judicial Committee Act, 1833, and therefore there ° 

is no right to appeal to His Majesty in Council. | 





CoLisEuM (Barrow), LTD., In re., 99 L.J.Ch. 423. 

Statute of Limitations—Conipany—Debt due to direc- 
tors—Acknowledgment only in the anual balanced Sheets— 
Balance sheets signed by the Directors and passed at share- 
holder’s meetsngs—If sufficient acknowledgment to, save limi- 
tation, . 

As the Company made trading losses during S ‘years, 
the Directors made cash advances to it, and also allowed: their 
remuneration to stand over and to remain a debt due to them 
{rom the Company. The last payment to the Directors from the 
Company was in 1919 but every year, the debt was mentioned 
in the annual balance sheets of the Company which is signed by 
two of the directors and passed at the annual general meetings 
of the share-holders. The Company was ordered to be wound 
up in 1929 and the liquidator rejected the proof of the directors 
in respect of sums owing to them beyond six years from the ane 
of the winding up, as barred. 

Held, that an acknowledgment to be effective must. be mad 
to the creditor or to his agent. Had the statement been made 
in the balance sheet that the company owed a specified sum to a 
share-þolder to whom the balance sheet was sent in the usual 
way, it would be a sufficient acknowledgment within the autho- 
rities. But here the promise, if any, is a promise by the Direc- 
tors, `as a board acting on behalf of-the Company, to pay, tò 
themselves the amount, and that is not, in the circtumstances, a 
promise to pay on behalf of the Company. e The Directors, as 
agents of the Company, hold a fiduciary position and they ean- 
not pass a resolution authorising payung to themselves, so as 
to bind the Company. ° 


“bo 


FuEL Economy Co. v. Murray, 99 L.J.Ch. 456. 

Practice and procedurd—Action for infringement and 
passing off of patent—Defence of invalidity, how far open— 
Estoppel between licensor and licensee, limits of—Motion to 
Strike off the defence of invalidtty—O, 10, R. 27 (R.S.C.).0 ` 

The plaintiff company were the legal owners of a patent 
to manufacture boilers and boiler joints-under thé name and * 
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style of “Bowden Jackson.” They granted an exclusive license 
to C to use the said letterg patent for a term within a certain 
„area. The defendant M obtained by purchase that right from 
C. In an action for an infringement and passing off, the de- 
fendant among other pleas stated that the letters patent was in- 
valid for certain reasons and further that at the date of the said 
patent, the apparatus complained of was not novel. An appli- 
cation was taken out by the plaintiff to have these two defences 
struck Out on the ground that as the defendant admits that he 
is a licensee, he is estopped from denying the validity of the 
letters patent. The defendant only admitted that he was the 
licensee within the limited area specified in the license but the 
particulars of breaches relied on were in respect of matters 
outside the area defined in the license. 
` Held, by the Court of Appeal (affirming Luxmoore, J.) 
that there is not an absolute estoppel in all cases and in all cir- 
‘cumstances on the part of the licensee under which he is pre- 
‘vented from at any time and under any circumstances saying that 
the patent is invalid, but only an estoppel which is involved in 
and necessary to the exercise of the license which the licensee 
has accepted. A licensee is not precluded from discussing the 
exact extent and boundaries of the patent rights of his licensor, 
for this is not to dispute the existence or validity of such rights. 
whatever they are, which is all that he is estopped from contro- 
verting. 

Per Lusmoore, J—‘‘An action for infringement is not an 
action under the license at all, and in such a case no estoppel 
arises. In the present case, so far as the infringement com- 
plained of is concerned, the license has no bearing on the case 
and is irrelevant. It is only referred to in order to explain the 
limitation which has been placed on the relief sought by ex- 
cluding the area cOvered by the license from that relief. The 
action does not relate to anything which has been done 
under the license and the.defence does not set up the license as 
ån answer to the claim for infringement. 


JOTTINGS AND CUTTINGS. 


: ` The Close of the Round Table Conference——The Round 
Table Conference on India, which met last November, was 
PE to an end on Monday by a statement by the Prime 
Ministereas to the lines on which efforts would be made to 
ə .carry out its recommendations. During the deliberations of 
the Conference nothing has been more marked than the rapid 
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acceptance of the principle of an All-India Federation. Only 
faintly suggested by the Report of the Statutory Commission 
as a matter desirable indeed, but ouide their province, it has 
become the basis of any constructive work that may hereafter 
come to fruition. This, said the Prime Minister, is due to the 
attitude adopted by the Indian Princes. “You showed,” he 
said, “your patriotic interest in Indian affairs antl your very 
wise vision regarding the future, and your words made it pos- 
sible for us to build up a constitution, and to put political weight 
upon it, of the nature of an All-India Federation.” t has 
been the task of a Sub-Committee, working under the Lord 
Chancellor, to outline the nature and powers of the Federation 
and its relation to the Crown, but by general agreement it can- 
not at once assume the full responsibilities of Government, and 
the Prime Minister stated the essential safeguards: reserved 
powers to be used in the event of a breakdown in the ordinary 
operation of Government; safeguards for the financial and other 
responsibilities which Great Britain has assumed on behalf of 
India; and safeguards for the respective rights of the two 
great communities of Hindus and Moslems.—L.J., 1931, p. 55. 


The Embryo Consttiution.—It is, as is well-known, this last 
matter—the rivalries of Hindus and Moslems—which has raised 
most difficulty during the discussions in the Conference, and 
which at one time threatened to forbid any useful result. How 
the claims of the two diverse races are to be reconciled has not 
been determined, and such progress as the Conference has made 
has bean due to the holding over of this fundamental question. 
In fact the Prime Minister, expressing the considered view of 
the British Government, says that it is the duty of the commu- 
nities to come to an agreement among themselves. This means 
that they must agree as to their proportions of political repre- 
sentation; and also it must be secured that differences of reli- 
gion, race, sect or caste shall not in themselves constitute civic 
disabilities. On this basis, if the scheme now foreshadowed 
is carried out, there will be a two-chamber Legislature for 
the Federation, and, subject to the reserved powers of the 
Viceroy, there will be a cabinet consisting of a Federal Prime 
Minister and his colleagues, all responsible to the Federal Legis- 
lature. For British India there will be Provinciat Legislatures 
on similar lines. The position of the Indian States is peculiar, 
and the extent to which they surrender their rights has still tg `’ 
be determined. At present they are sovereign, subjeet to the 
Paramountcy of the Crown. “The Federal Government,” said 
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the Prime Minister, “will have authority only in such matters 
concerning the states as will be ceded by their rulers in agree- 
iment made by them on entering the Federation: 
“The connection of the States with the Federation will remain sub- 
ject to the basic principle that, in regard to all matters not ceded by them 


to the Federation, their relations will be with the Crown acting through 
the Viceroy.” , ° 


Although the Conference has not produced a definite con- 
stitution such as that which issued from the American Conven- 
tion of 1787, and on which the United States have built their pre- 
sent position in the world, yet it is comparable with that Con- 
vention, and it may be hoped that the foundations have been 
surely, laid for the All-India Federation of the future.—L.J., 
1931, p. 55. l 


Lawyers and Reforms.—It was Sir John Withers, I þe- 
lieve, who in July last said some hard and provocative things 
about the conservatism of his branch of the profession, in a 
different matter, which aroused great controversy at the time. 
“The members of the profession,” he declared, “eager as they 
no doubt are to do the best, are so habitually critical of every 
proposal that they cannot collectively initiate any constructive 
policy.” 

Amidst the chaff of that sweeping assertion you will find 
a grain of truth. But it is surely right that lawyers of all 
people should examine the new thing with the greatest care 
before they discard in its favour the old and the tried; that 
they should have a good look at the new horse before they give 
away the old. 

“Toujours Paudace’ for lawyers is an indecent and un- 
desirable watchword; and I conceive that even the liveliest judge 
would think once, twice, nay, thrice before decreeing that even 
a thousand of ourel00,000 decided cases should be shot at dawn 
and interred in the legal graveyard. He may treat a couple of 
thousand as if they were dead; but that is different: for he can 
Qn occasion treat them as survivors.—L.J., 1931, p. 67. 


Innocent in Absentia.—A recent incident caused me to 
wonder whether, in the event of counsel failing to appear when 
his case is called on in Court, the worst should be assumed 
against him, and contempt of Court inferred. Personally, I 

" ahould have thought that he ought, as a citizen, if not as a 
member Of the Bar, to be assumed to be innocent until he is 
° found to be guilty. He may have been run over in the street; 
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sudden illness may have prevented him; his instructions may 

have been withdrawn; one or more of many things may Have 

occurred. I would assume much, until I had heard his explana- 

tion, before jumping to the conclusion that he had intended to 

affront the Court or that he was guilty of a neglect of duty. 


Members of the Bar or Selicitors, to say nothing of their 
clients, have waited with me in Courts where, owing to un- 
avoidable delay, the Judge arrived long after the appointed 
time; and always we have assumed that the cause of the delay 
was unavoidable and that the Judge deserved our sympathy 
rather than condemnation; and always, or nearly always, he has 
arrived with a courteous apology and explanation to the wait- 
ing crowd. Full often we were losers by the delay; but nice 
people that we were, we always, or nearly always, understood, 
and thought no evil.—L./., 1931, p. 67. 


Cost of -Litigatian—At the Annual General Meeting of 
the Bar on Friday last the members were no more vocal than 
usual. From both the Attorney-General and the Chairman of 
the Council, however, there were the expected references to the 
cost of litigation, which the latter described as “a very serious 
matter.” It will be remembered that the Council were repre- 
sented when Lord Sankey received the deputation from the 
London Chamber of Commerce some little time ago and that, 
as stated in the report, it appointed a special committee to re- 
view its proposals. Sir William Jowitt on Friday assured his 
auditors that the matter was under consideration and held out 
hopes that by next year something might be done. Sir Thomas 
Hughes later evoked approval from the meeting when he said 
that a reduction of costs would be to the advantage of both 
Bar and public, and he made frank admission of what is, of 
course, common knowledge in each branch ef the Profession, 
that in smaller matters of litigation costs could easily exceed 
the amount at issue and thus inevitably deter many persons 


from resort to the courts to defend their rights. For some of, 


the changes advocated by the Chamber of Commerce facilities 
already, of course, exist of which insufficient use is made, as 
was pointed out in this journal at the time; other suggestions 
may, as Sir Thomas Hughes hinted, not be practicable; but a 
report of the Bar Council will at least take the matter a good 
step further forward. The disproportion between costs and 
subject-matter in humble suits was, of course, a chief gause af 
the root of the establishment of County Courts, but no one in 
practice to-day would argue that these courts can ‘altogether 
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deny the impeachment of excessive cost. Were examples re- 
quired, as they are not, they would be found in the fearless and 
highly interesting book of Mr. Claud Mullins on law reform 
just published —L.7., 1931, p. 69. 


In Quest of Justtce—One ôf the chief accusations brought 
against our system in Mr. Mullins’ book, of which more must 
be said later, is the enormous cost to individuals of judge-made 
law, or, in other words, the hardship inflicted on litigants the 
adjudication of whose possibly small claims chances all unknown 
to them to involve the settlement of a new principle of law. 
These unfortunates are, as Mr. Mullins shows in extenso, the 
victims of the system, being lured from one court to another 
at enormous expense, “for the mere purpose of law-making.” 
The costs required to establish the principle of Helby v. Mathews, 
where the House of Lords restored the judgment of the County 
Court, must, it is suggested, have approached the value not of 
a piano but of a piano factory. When the question not of 
evils but of remedies is approached it is found that the re-. 
commendations of the Chamber of Commerce pale before the 
wholesale reforms suggested hy a member of the Bar with some 
knowledge of the working of Continental codes. Suffice it 
here to say that they include provision for one appeal only and 
for the utilization of the displaced possessors of “legal brains 
of an absolutely first class order” for the supervision and im- 
provement of our private law and methods of litigation, and 
the dedicating of the whole energies of Lord Chancellors to the 
mspiration and direction of law reform.—L.T., 1931, p. 69. 


The Alternative Vote—The main purpose of the repre- 
sentation of the People Bill is to ensure that Parliamentary 
elections shall “be on the principle of the alternative vote,” but 
its long title indicates that “in that connection” various other 
provisions are to be made. Some of these connected provisions 
‘have already found their places in the clauses of the Bill, but 
two of them—those relating to the expenses of speakers and 
the application of the funds of political organisations respect- 
ively—have yet to be inserted. With regard to the alternative 
vote, the rules are simple. Each elector is to have two votes, 

a “first preference” and an “alternative” vote. He may indicate 
the candidate who is his first choice and give him his preference 
vote by placing the figure 1 or the mark x opposite his name, 
and he nfay also place the figure 2 opposite the name of his 
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second choice and bestow on him his alternative vote. If a can- 
didate` receives an absolute majority of first preference votes 
he will be declared elected. If there is no such absolute majo- 
rity, the candidate with the smallest number of first preference 
votes will be “excluded” and the alternative votes on the ballot 
papers counted to him will be transferred as first preference 
votes to those for whom they were cast. lf there is still no 
absolute majority the process will be repeated and another can- 
didate will be excluded. An alternative vote, after it has been 
transferred, is to be of the same value as a first preference vote, 
except that, if two candidates, one of whom has to be excluded, 
have an equal number of votes, the candidate who has the 
largest number of transferred votes will have to give place. -- 
L.T., 1931, p. 70. 


Proportional Representation.—The second of the rival 
schemes, Proportional Representation, endeavours to provide 
representation for the majority and for all substantial minori- 
ties in proportion to their strength throughout a country. The 
scheme naturally requires for its operation large electoral areas 
each returning a number of members, and in each such consti- 
tuency the method of voting is the “single transferable vote.” 
Each elector places the figure 1 against his first choice, 2 against 
his second, 3 against his third, and so on, but only one of his 
votes is effective. Suppose in a constituency returning five 
members there are 100,000 voters who record their votes. 
If a Candidate obtains 20,000 first choice votes he can 
be sure of a seat, for not more than four candidates 
can each obtain as many as 20,000 first choice votes 
out of the balance of 80,000, and five candidates have to be 
elected. If in the above case five of the candidates each ob- 
tains 20,000 first choice votes, none of such votes being cast 
for any other candidates, perfect proportionate representation 
would be secured. But in all probability some candidates will 
obtain considerably more than the quota and some considerably 
less, and a process of transfer will in that case be required. 
The returning officer sorts the whole of the ballot papers of the 
leading candidate according to the names marked 2 thereon, 
and the votes such candidate does not require are divided 
among the second-choice candidates on his ballot papers in pro- 
portion to the number of 2’s against the’name of each on the 
whole of such papers. When all surplus votes have been thus 
transferred those candidates who have the lowest ‘humber of 
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votes are one by one excluded and their votes transferred until 
only the due number of candidates remain. They are declared 
elected, and, roughly speaking, proportionate representation is 
secured for all the really substantial parties engaged in the 
struggle.—L.T., 1931, p. 70. 


The German Civil Code.—This code, from which Mr. 
Goodhart declares, in his new volume of Essays in Jurispru- 
dence and the Common Law, that sooner or later England will 
have to borrow the principle laid down in section 226, namely, 
that the exercise of a right which can have no purpose except 
the infliction of injury on another is unlawful, has now been 
in operation for thirty years and has been a great success. Like 
the Code Napoleon, it was called into existence in order to 
unify the law which till its promulgation varied in material 
respects in different parts of the Empire. “Broadly speak- 
ing,” wrote Dr. Schuster in 1896, “it may be stated that out of 
a population of 42,500,000, 18,000,000 are governed by the 
Prussian Code, 14,000,000 by the German common law, which 
remains the modernised law of Justinian, 7,500,000 by French 
law, 2,500,000 by Saxon law, and 500,000 by Scandinavian law. 
There are therefore six general systems of law, but only two 
out of these are exclusive systems; the other systems are broken 
into by-laws and customs.” Little wonder, therefore, that there 
was a real demand for one uniform system of law applicable 
through the whole empire. The same necessity for a code has 
not been felt in this country where local differences in eustonis 
have been few, at all events in modern times, although there 
may in the opinion of some be good grounds for a codification 
of English law for other reasons, 





The German code was a long time in process of incuba- 
tion. In 1848, a beginning was made by the enactment of a 
general law of bills of exchange; other portions of the law were 
from time to time codified, but it was not till 1874 that a 
commission was appointed to prepare a draft Civil Code, and 
it was not till 1887 that the commission submitted the result 
of its deliberations. Its draft continued a draft, and in 1891 
another commission was appointed to reconsider the subject. 
This second commission was more expeditious, for it completed 
its work by June, 1895. On the basis of its draft a third was 
repared by the Fedtral Council and submitted to the Reich- 
stag in 1896, and after some amendment was passed into law, 
coming ifto operation on the Ist January, 1900. It was, as 
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one writer put it, the pressure of practical needs that gave the 

impulse to codification both in France and Germany, as well 

as in British India.—L.T., 1931, p. 80. 


BOOK REVIEWS. 


Tue Law or EVIDENCE APPLICABLE To BrfrisH INDIA, 
Ninth Edition, by Sir John Woodroffe and Ameer Ali, 1931. 
Price Rs. 28. ‘ 

The treatise which has been looked upon as the leading 
commentary on the Indian Evidence Act almost since its appear- 
ance needs no introduction to the lawyer or the student. The 
main features of the work are already familiar and we have 
therefore only to notice that Sir John Woodroffe has brought 
it up to date by bringing out the ninth edition. As is well known, 
Woodroffe and Ameer Ali’s Law of Evidence has met the wants 
both of the students of law and the members of the profession 
by reason of its valuable introductions and learned commenta- 
ries. The absence of over-citation in the body of the work of 
cases which according to the learned author were reported more 
with a view “to find grist for the mills of the numerous Indian 
journals” than by reason of the points laid down by them calling 
for their being reported, does not by any means detract from 
the merit of the book. It may perhaps be not out of place to 
mention that occasionally the latest legislative changes are not 
noticed as at page 552 where the learned author has not noticed 
the effect of the amendment by Act XX XVII of 1926 by which 
after tHe lst of January, 1927, all wills and codicils made by any 
Hindu, Buddhist, Sikh or Jain have to be executed tn conformity 
with the provisions of section 63 of the Succession Act of 1925 
and not merely those referred to by the learned author often- 
times, it is a familiar criticism that there are misprints in Indian 
publications which are believed to be absent in English legal 
publications. We should expect such leading legal text-books 
like the one under review to be free from misprints, though the 
author can hardly be blamed for them. We regret to find thaf 
the volume under review is not altogether free from them. For 
instance at page 711 we find more than one reference being 
made to the points laid down in Ram v. Mahomed, 23 C. 227; 
we are unable to trace the case in the reports either by refer- 
ence to its name or page. Such mistakes are perhaps inevitable 
in a huge work of this kind. We have eVery reason to believe 
that this edition of the book will command the respect and enjoy 
the popularity of its preceding editions. ° 
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THE INDIAN Contract Act, by Anukul Chandra Moitra, 
M.A., B.L., 1921. Price Rs, 7-8-0. . 


This is a commentary on the Indian Contract Act conceived 
in a perhaps novel plan. The learned author has given references 
to only Indian cases and omitted references to English cases 
as it is now nearly 59 years sifite the passing of the Act and 
most of the English cases have been followed in the Indian deci- 
sions. While we are inclined to agree with the learned author 
that nfost of the English cases of importance have been follow- 
ed by the Indian Courts, it is difficult to believe that the Judges 
here have been able to command that legal style in laying down 
the principles of law which the great masters of the English law 
have wielded. It would therefore not have been superfluous 
to have stated the principles in the language of the English 
jurists and Judges themselves if especially we remember that 
the Act itself is only an amending and not a consolidating enact- 
ment and professes to give only some of the leading principles 
of the general law of contracts in the course of 75 sections and 
we have to turn almost at every step to English law. In some 
instances the references given to the English cases give one the 
impression that the learned author has not looked into the reports 
themselves. For example Leslie v. Sheill is referred to at 
pages 43 and 44 of the book as 3 K.B. 607 while as a matter it 
is (1914) 3 K.B. 607. There is a similar instance at page 257 
of the case of Lawford v. Billericay Rural District Council which 
is referred to as reported in 1 K.B. 772 while it is reported in 
(1903) 1 K.B. 772. There are similar instances in other places 
in the book, e.g., at pp. 199 and 563. The learned author has 
given the Sale of Goods Act, the Usurious Loans Act and the 
Interest Act with annotations thereon. 


Mapras Disfricr MunNicipaitres Act, by A. S. Sreeni- 

vasa ‘Aiyar. Published by the Law Publishing Co., Mylapore. 
Price Rs. 3. 
° The book sets out the Act of 1920 with the amendments 
of 1930. Select cases decided under the Act are referred to in 
the notes under the corresponding sections, and the appendices 
contain the Statement of Objects and Reasons and the Report 
of the Select Committee. The printing and the get up are neat 
and the book will be found useful for purposes of ready 
eeference to those who wish to acquaint themselves with the 
provisions of the Act. 
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FATHER’S ALIENATIONS AND AFTER-BORN SONS. 


Certain broad expressions of Lord Blanesburgh in Lal Baha- 
dur v. Ambika Prasad lend themselves to the view that the 
familiar law on the matter has been overturned (See 50 M.L.J. 
(N.I.C.), pages 3 and 4). And it is well, therefore, to take 
stock of the law, if we are to re-assure ourselves that there has 
been no such overthrow or revolution. Some day, the Judicial 
Committee themselves may give us that re-assurance (in whole 
or in part), as they did in Brij Narasn’s case? with respect Lo 
Lord Shaw’s judgment in Saliu Ran’s case.*4 


Now, the first step to take, is to consult the statement ol 
the law as made by text-writers of eminence; and the next step 


would be to consult the pronouncements of the Supreme 
Tribunal. 


Mr. Mayne and his editor Sir Murray Coutts-Trotter state 
the law in precisely the same way as does Sir D. F. Mulla. For 
simplicity’s sake, the following citation is made from Sir Mulla’s 
book: The only preliminary observation that need be made is 
that a son born subsequent to the date of the alienation in question 
but conceived prior to that date, ranks as a ‘prior-born’ son, but 
the burden of proving that the son was born or conceived before 
the date of the alienation in question, is clearly on the person 
pleading such prior birth or conception. (Sabapaths v. Soma- 
Sundaram’? and Venkata Subba Raju Garu v. Gatham Venkat- 
rayitdt.* ) 


I 


1 (1925) LR 52 ILA 443. IL.R. 47 A 795 (PC) 

2 (1923) LR. 51 LA. 129. 1.L.R. 46 A 95 46 M.L.J 23 (PY 
2a (1917) L.R. 44 I A. 126 I.L.R. 39 A. 437: 3 MLJ f4 (P.C) 
3 (1882) I.L.R. 16 M 76 2 M.L.J. 244 4 (1914) 24 M.L T 580 
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Says Sir Mulla: “An alienation made by a father, there 
being no male issue in existence at the date of the alienation, is 
valid, though made withouf legal necessity. . . But an alienation 
made by a father who has sons then living, without legal necessity, 
is invalid, if made without their consent. Such an alienation 
may be set aside not only at the instance of those sons, but at the 
instance of any son born after the date of alienation, unless it 
has been ratified by them before his birth.” (See Mulla’s Hindu 
Law, 6th Ed., p. 308.) The cases quoted by Sir Mulla in support 
of the above proposition are: Hurodoot v. Beer Naram,’ Tulshi 
Ram v. Babu,’ Bhup Kunwar v. Balbir Sahar and Dwarka Das 
v. Krishan Kishore” (See also Hasartmal Babu v. Abam Nath’ 
and 45 M.L.J. (N.I.C.), page 17.) If the son in existence at the 
date of the sale was a minor at the time, he could not consent 
to the sale and the father could not be held to have consented 
on behalf of the son. Thus the sale would rank as one made 
without the son’s consent. (Bhup Kunwar v. Balbir Sahay and 
Subbarami Reddi v. Ramamma.™" ) 

Next, we may consider three decisions of the Privy Council 
relevant to the question on hand. The birth of the aiter-born 
son does not create a fresh cause of action or a new starting point 
of limitation for setting aside the father’s improper alienation. 
Ranodip Smgh v. Parmeshwar Prasad.’ Equally clearly, the 
after-born son is entitled to an equal share in any joint family 
estate that may be recovered by his prior-born brother consequent 
on proceedings impeaching the father’s alienations: RamétShore 
Kedarnath v. Jainarayan Ramrachhpal? ; Venkata Row v. Ttdja- 
ram Row™ on appeal from Ganesh Row v. Tuljaram Row. 
(See Mayne, para. 287, as to the recovery of ancestral property 
from despoilers not claiming under the family. ) 

The circumstance that in the case last cited the Board 
(differing from the High Court) found that the father’s aliena- 
tion was not binding even on his own share, and accordingly 
directed that the shares of the members should be fixed as at the 
date of the dissolution of the joint family, only makes the case 
similar to a case under the Mitakshara law as interpreted in 
Bengal and the United Provinces, or to a case of gift of co- 











5 (1869) 11 W.R. 480. 6. (1911) I.L.R. 33 A 654 
; 7 (1921) L.L.R. 44 A. 190, 
B. (1921) I.L.R. 2 Lah 114 at 119, 120 
9 (1912) 17 Cal L.J. 38 10 (1920) I.L.R. 43 M BA. 
lie (1924) L.R. 52 I.A. %9. I.L.R. 47 A 165- 48 M L.J. 29 (PC) 
12, (1913) &.R. 40 L.A. 213: LL.R. 40 C 966 25 M.L.J 512 (PC) 
e13. (1921) L.R. 49 I.A. 91: LL.R. 45 M. 298 43 M.L.J 28 (PC) 
14. (1913) 26 M.L.J. 460 at 463, 466, 467. 
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parcenary property which (with limited exceptions) is void in 
toto according to the Mitakshara law all over India. If the 
alienation were found to be binding on the father’s share, it 
would of course bind his share as on the ‘date of the alienation. 
(Chinnu Pillai v. Kalimuthu Chetti™) And if the father were 
to become the sole survivor of* the joint family, the equitable 
doctrine of “feeding the estoppel” (embodied in S. 43 of the 
Transfer of Property Act) might operate in favour of the alienea 
for value (Venkata Row v. Tuljaram-Row™). The birth of a 
son subsequent to that point of time might not prejudice the 
alienee. 

The following language of the Board is most helpful to the 
present discussion. They say: “Two further sons were born to 
Rajaram Row before the case came on for hearing on remand; 
and as they were also members of the joint family with their 
father and the plaintiff, they were added as defendants and are 
the 3rd and 4th respondents on these appeals. ... At the 
present time the joint family continues; the joint family finds 
that this is a portion of the joint family estate which has been 
improperly alienated, and which they are entitled to recover.” 
The joint family comprising the after-born sons are entitled to 
recover the estate improperly alienated; and the suit brought 
by the prior-born son is not for his personal benefit, but it is 
to remove a common injury to the family estate. 


The law relating to suits by reversioners furnishes a useful 
analogy The Privy Council have laid down that under O: 1, 
R. 1, Civil Procedure Code, the contingent reversioners inay be 
joined as plaintiffs in the presumptive reversioner’s suit. As-a 
general rule, such suits must be brought by the presumptive 
reversioner; but, under certain circumstances, the next presum- 
able reversioner would be entitled to sue. There is nothing to 
preclude a remote reversioner from joining*or asking to be 
joined in the action brought by the presumptive reversioner, or 
even obtaining the conduct of the suit on proof of laches on the 
part of the plaintiff, or collusion between him and the widow.» 
or other female whose acts are impugned. It is the common 
injury to the reversionary rights which entitles the reversioner 
to sue: Venkatanarayana Pillai yv Subbanimal.*® 


If an after-born remote reversioner (by his next friend) 
can be accorded a right of suit, an after-born son ought not to 
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15 (1911) ILL R 35 M 47: 21 ML J. 246 FB). 
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be denied such a right. In both cases, the cause of action 1s 
the common injury to the estate; and the “after-birth” furnishes 
no new cause of action and no new starting point of limitation. 

As to the possibility of ratification by the son, it may be 
asked, why should his consent be less effective after the birth of 
another son? The reason presumably is that on his birth the 
after-born son acquires a vested interest in the family 
estate, and in the right to avoid improper alienations. 
Some analogy may be found in section 200 of the Contract 
Act which runs thus: “An act done by one person on behalf of 
another, without such other person’s authority, which if done 
with authority, would have the effect of terminating any right 
or interest of a third person, cannot, by ratification, be made to 
have such effect.” By omission to impeach the father’s alienation 
within the statutory period, both the sons might lose togerher the 
alienated property; but beyond that, the after-born son shall not 
suffer by reason of any positive consent given subsequent to his 
birth, though such consent might bind the share of the consentor 
and might even be presumptive, though rebuttable, evidence of the 
reasonableness and propriety of the father’s alienation. 

Now as to Lord Blanesburgh’s judgment in Lal Bahadur v. 
Ambika Prasad? In that case, the impeached sale was made hv 
the grandfather and the grand-uncle of the plaintiffs (respond- 
ents) in order chiefly to discharge two “antecedent mortgage 
debts” incurred by the alienorg so early as 1895, when plaintiffs’ 
father was but 13 years old, their uncle was but 3 years old, and 
they themselves were still unborn. The plaintiffs’ father was 
alive when the suit was brought in 1919 The Board found 
that “all the circumstances in connection with the (disputed) 
sale were throughout known to the father and the uncle of the 
respondents, who neither of them at any time, although now sup- 
porting the respSndents in these proceedings, themselves took 
any steps to impeach the sale on any ground.” On 
those facts. the Board dismissed the action of the plair- 

*tiffs; and neither Mayne, para. 342. nor any one of the eroun 
of cases of which Tulshi Ram v. Babu’ is a type, was cited hefore 
the Board. l 


e The following expressions in the judgment of Lord Blanes- 
burgh arrest attention: “In 1895 plaintiffs were still unborn. 
Tt follows from it that these two morteage deeds have always 
*been binding on the respondents. The only joint family estate to 
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an interest in which they succeeded was an estate which to the 
extent of these two mortgages had already been alienated... . 
Was the sale-deed of 1904 binding orf the respondents as having 
been made for the benefit of the family and for payment of ante- 
cedent debts? Was it any the less binding upon them even if the 
mortgages were not antecedent debts, seeing that these mortgages 
were both of them unchallengeable by the respondents? . l 
The effect of the case of Brij Narain v. Mangal Prasad * is to 
show that in the circumstances of this case both of the mostgages 
of 1895 were ‘antecedent debts’ which would justify for their 
liquidation a sale of family property not otherwise improper. /1 
ihe present case, however, it is not, in thew Lordships’ judgment, 
necessary to invoke any Such doctrine in order to counter the 
objection to the sale now being dealt with. Both mortgages, as 
their Lordships observe once more, were binding spon the 
respondenis. A sale of family property otherwise unobjection- 
able, which resulted in the removal from what remained of it of 
the burden pro tanto of these encumbrances, cawnot be success- 
fully attacked by those so bound. It follows that, in their Lord- 
ships’ fudgment, the sale in question is valid as agast the 
respondents.” In the same strain are the words “If the respondent 
Adita Prasad was not born at the date of the sale-deed, that deed 
is binding upon him, and the suit impeaching it, so far as he 13 
concerned, cannot be maintained.” 


Can it be, that by the above expressions, the Board have 
virtually repealed a course of decisions which were not cited 
before, them, which extend over 60 years, and which have been 
treated by eminent text-writers as sound and settled law. (Cf. 
the comments in Artunmugham Chetti v. Muthu Koundan" on 
Sahu Rams case, and the comments in 43 M.L.J. (N.1.C.), p. 7 
on Venkata Rows case.) No doubt, in Ranodip Singh v. Par- 
meshkwar Prasad the Privy Council have þeld that an after- 
born son is not entitled to the extended period provided for by 
sections 6, 7 and 8 of the Limitation Act; and that is because, 
by the express terms of the sections, this extended period can 
only be claimed by a person entitled to institute the suit at the 
lime from which the period of limitation is to be reckoned. But 
in Lal Bahadur v. Ambika Prasad! do the Privy Council mean 
to go further and hold that the only sons that can question the » 
father’s alienation are those in existence at the time of the 

1. (1925) LR. 52 I.A. 443: I.L.R. 87 A 795 (P.C). è 
2. (1923) L.R. 51 I.A. 129: I.L.R. 46 A 95: 46 M L J.e23 (PC) 


11 (1924) L.R. 52 IA. 69: I.L.R. 47 A. 165: 48 eet, 29 (PC) 
17 (1919) I.L.R. 4 M, 711: 37 M.L.J. 166 (FB). 
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alienation, and that if they do not choose to question, no after- 
born son can? 


In any case, the judgment cannot be deemed to have nega- 
tived the right of the after-born son to make common cause with 
his prior-born brothers, and along with them to bring or defend 
suits concerning their father’s improper alienations ; and his right 
to an equal share in any relief or compensation that may be 
obtained by his prior-born brothers in respect of such improper 
alienations,—that right also cannot be deemed to have been nega- 
tived by Lord Blanesburgh. Those rights have been guaranteed 
to the aiter-born son by the decisions of the Judicial Committee 
in Ramktshore Kedarnath v. Jainarayan Ramrachhpal™ and 
Venkata Row v. Tuljaram Row. 


K.C.G. 


CRITICAL NOTE * 
ON ” 


RaGHo v. Zaca Exora, (1928) I.L.R. 53 B. 419: 
31 Bom. L.R. 364. 


To the lawyers of civil litigation the question of validity of 
disposition of property by a manager of an infant member of the 
family or a Hindu widow or the shebait of a temple or a trustee 
for necessity or benefit of the estate, is always one of high 
importance, and there is not an year or a month when th- 
Law Reports and journals of India do not publish one or 
the other case of the kind, with reference to Hindu Law. Ever 
since July, 1856, when the well-known case of Hunoomati- 
persaud Panday v. Mt. Babooee Munraj Koonveree’ was decided 
by the Privy Couficil down to this day, numerous judgments 
have been delivered on the point by various Benches of the High 
Courts in India, either following or distinguishing or dissenting 
from each other. The Privy Council has had its share, though 
it has been consistently adopting its own view laid down in 
Hiımoomanpersaud Panday’s case, but in spite of this, the un- 
certainty of law continues to this day. The case under notice 
is an illustration of it. 


i] 








lg (1913) L.R. 40 I.A. 213: 1.L.R 40 C %6: 25 M.L.J. 512 (P.C) 
8 (1921) eL.R. 49 I.A. 91 ILR. 45 M 298: 43 M L.J. 208 (PC) 
*By Mr Rochaldas Karamchand, Pleader, Sukkur 
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Their Lordships of the Privy Council were perfectly justi- 
fied in avoiding to give a precise definition to the expressions 
“necessity” and “benefit of the estate” and also in characteris- 
ing them as general and elastic terms and in allowing Courts to 
remain free to judge of their nature, according as circumstances 
required. ° ae” 

In Ragho v. Zaga? the Division Bench of the Bombay High 
Court constituted by Justices Patkar and Murphy have held that 
the benefit ot the estate for supporting an alienation must be 
of a protective character. The necessity, they were of opinion, 
involves some notion of pressure from without, and they also 
lield that the benefit to the estate would not include an alienation 
of the property for the purpose of investing the proceeds so as 
to yield a better return and would not imply vast powers of 


management which amount to an authorization to embark on’ 


speculative ventures. 


While holding so, the learned Judges bave discussed various 
authorities and Hindu texts (Hunoomanpersaud Panday v. 
Mi. Babooee Munruy Koonveree, Palanappa Cheity v. Sreemath 
Dewwastkhanian relied on, Ganap v. Subbit and Shankar Sahai 
v. Bechu Ram" followed, Nagitdas v. Mahomed Yusuf’ dis- 
tinguished, Jagmohan Agrahri v. Prag Ahir’ and Jado Singh v. 
Naihu Singh,” dissented from) and referred to several others. 

With due deference to the learned Judges of the Bombay 
High Court, it is submitted, the view propounded by them 1s 
erroneous, and not supported by the very Privy Council dect- 
sions on which they have relied the most. It would not be wrong 
to say that the pronouncements of their Lordships of the Privy 
Council have been misread by them. And the case of 
Shankar Sahai v. Bechu Ram,’ which they were pleased to 
follow, was no good law then, it having been qyerruled by Jagat 
Narain v. Mathura Prasad? quite six months before the date of 
the delivery of their judgment. 


I shall now proceed to discuss the various rulings quoted. 


above and a few more relevant to the point herebelow, and make 
an humble venture to show that the above decision is not 
sustainable in law and facts. In order to appreciate this, it is 





1 (1856) 6 M.I.A. 393 at 423. 2, (1928) I L.R. 53 B. 419. 
3. (1917) L.R. 44 I A. 147: I.L.R 40M 709 +33 M L J. 1 (PC). 
4. (1908) I.L.R. 32 B. 577. 5. (1925) 1.L.R. 47 A 38. 
6 (1921) 1.L.R 46 B. 312. 7. (1925) I.L.R. 474A. 4 

8. (1926) I.L.R. 48 A. 592, 9 (1928) I.L.R. 50 A. 969 (F.B a 
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very necessary to state the facts of the case under notice in 

some detail. 

In the village of Shelave in the Parola Taluka, District 
Khandesh, there lived a joint family of a father and a minor 
son. The latter inherited the property in suit from his mother, 
who had in.her turn inherited dt from her own mother. His 
father was managing 1t-—the land could not be farmed directly 
and being in possession of persons, who had no permanent interest 
in it, Ít was let to strangers at the low rental of Rs. 40 per 
annum. The minor and his father lived at Datana in Shindhkot 
Taluka abou thirty miles away from Shelave. The boy’s 
father finding it inconvenient to manage the property, sold it 
away for Rs. 1,500 along with one house of his own for Rs. 500 
on 22nd November, 1918, and purchased from the sale proceeds 
thereof, Rs. 2,000, another land at Datana, measuring 13 acres, 
which yielded to them an annual income of Rs. 225. No sale- 
deed was passed by the purchaser but its possession was actually 
transferred to the minór’s father. 


The minor brought this suit in November, 1923, for a decla- 
ration that the sale-deed of 22nd November, 1918, was not bind- 
ing on him, and for possession and mesne profits. Both the 
Lower Courts held that the sale in favour of defendant 1 by the 
plaintiffs father was for the benefit of the minor and binding 
on him on the ground that, the plaint land, situated inconvent- 
ently to them, as it was, was not yielding an income of more 
than 40 rupees, and, on the other hand, by virtue of the arrange- 
ment referred to above, the income produced was Rs. 225, which 
brought to the minor alone, to his proportionate share, more 
than four times over, in addition to that allowed to him as being 
the son of the father. The second appeal was rejected sum- 
marily by Justice Percival, but when the matter came under 
Letters Patent, before Justices Patkar and Murphy, they reversed 
the findings of all the three Courts. 


Now let me take up the case-law. 


In the earliest case (Htinoomanpersaud Panday v. Mi. 
Babooee Munraj Koonveree') a mortgage was executed by a 
Ranee in her character of a guardian of her infant son and 
manager of his estate. The money borrowed was utilized in pay- 
ment of the arrears of revenue due to the Government in respect 
of these estates, and the property saved from sequestration. On 
*the aliegation being impeached, in the Privy Council, Lord Justice 





° 1. (1856) 6 M.I.A. 393, 
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Bruce thought it right to state .certain general principles for 
tuture guidance and observed as hereunder (vide page 423 of 
the report): 

- “The power of the Manager for an infant her to charge an 
estate not his own, 1s, under the Hindoo law, a limited and qualified power 
It can only be exercised in a case of need, or for the benefit of the estate. 
But where, in the particular instance, the charge is one fat a prudent 
owner would make in order to benefit the estate, the bona fide lender is 
not affected by the precedent mismanagement of the estate. The actual 
pressure on the estate, the danger to be averted, or the benefit to bẹ con- 
ferred upon it, in the particular instance, ıs the thing to be regarded’? 


At page 424 the Lord Justice continues and remarks: 


‘‘Their Lordships think that the lender 1s bound to inquire into the 
tecessities for the loan, and to satisfy himself as well as he can, with reier- 
ence to the parties with whom he is dealing, that the Manager is acting ‘no 
the particular instance, for the benefit of the estate But they think that 
it he does so mquire, aud acts honestly, the real existence of an alleged 
sufficient and reasonably-credited necessity 1s not a condition precedent 
to the validity of lis charge, and they do not think that, under such cir- 
cumstances, he 1s bound to see to the application of the money” 


The passages quoted above have been referred to, and relied 
upon in numerous judgments and it is indubitably the source of 
the law on the point. Here we have a clear and an unambiguous 
direction to the effect that the power to charge an estate can 
arise “in case of need” or “for the benefit of the estate” and it 
also arises when the charge is one that a prudent owner would 
make in order to benefit the estate, and the elements to he 
considered are— 

“The actual pressure on the estate, the danger to be avert- 
ed or the benefit to be conferred on it in the particular instance.” 

The disjunctive letter “or” is being italicised with a view 
to show that the benefit to the estate would by itself be a justi- 
fication for creating a charge. Nowhere is there a limitation 
prescribed by the highest Tribunal that there need be necessarily 
an element of “danger to be averted.” Therefore the restricted 
view that the transaction “must necessarily. be of defensive 
character” cannot stand. HtnoomanperSaud Panday v. Mr. 
Babooee Munraj Koonveree’ has been reiterated by the Privy 
Council in the case of GirdAaree Lall v. Kantoo Lal” which holds : 
that the same principles apply to the case of sales. 

The next case of importance on the point is that of Palant- 
appa Chetty v. Sreemath Deivasikhantant decided by the Privy 
Council in about 1917. In that case the shebait of a temple had 
disposed of the temple property of a stakle and safer nature . 
T Re ey Pe S E 


1 (1856) 6 M.I.A. 393 e 
3, (1917) L.R. 44 I A. 147 IL.L.R. 40 M. 709: 33 M.L.J. el (P.C.). 


10. (1874) L.R. 1 I.A, 321. 
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with a view to getting capital to embark in the money-lending 
business (I.L.R. 40 M. 719) and it was not established 
that there was any necessity for the grant or that benefit accrued 
to the charity estate. Under those circumstances their Lordships 
bet aside the alienation and observed: 


“Tt ıs impossible to give a precise defintion of ıt (benefit to the estate) 
applicable to all cases, and they do not attempt to do sgo”? 


“The preservation, however, of the estate from extinction, the defence 
agains} hosuule litigation affecting ıt, the protection of ıt or portions of it from 
injury or deterioration by inundation, these and such like ‘things would 
obviously be benefits,” 


And later on their Lordships remarked: 


“The difficulty is to daw the line as to what arc in this connection to 
be taken as benefits and what not.” 


These apparently are the observations from which the 
theory of the Bombay High Court Judges originates, and on 
which they mainly rely in arriving at the conclusion shown above. 

It is submitted, the illustrations given above are not, in 
the first place, exhaustive, and the very use of the word ‘obviously’ 
by their Lordships of the Privy Council just before the instances 
quoted above, 1s not an indication of the idea that they were 
the only ones that justified an alienation. 

The learned Judges have fully followed Ganap v. Stbbs,* 
their dictum being exactly the same as in Ragho v. Zaga,? any 
comment therefore on it would be superfluous. 

And the next case followed in the case was Shankar Sahai 
v. Bechu Ram’ It was-a suit to set aside the alienation of pro- 
perty which was effected by the manager with a view to secure 
money to meet the pre-emption case, and the Allahabad High 
Court refused to confirm the sale on the ground that there was 
ho necessity nor. was the said alienation for a purpose of defen- 
sive character, which alone could, in the view of the Judges 
presiding, be a fustifying cause for transfer of property by the 
manager. It is strange that this ruling was referred to with 
approval by Justice Patkar though it was no good law then, it 
having been already overruled authoritatively by the Full Bench. 
of the same High Court in Jagat Narain v. Mathura Prasad. 

. The most relevant of the cases quoted and discussed in the 
case under notice were Jagmohan Agrahri v. Prag Ahir' and 
Jado Singh v. Nathu Sittgh. The facts of both were on all fours 





2, (1928) 1.L.R. 53 B. 419. 4 (1908) I.L.R. 32 B. 577. 
5, (1925) I.L.R. 47 A. 381. 7, (1925) I.L.R. 47 A 452. 
. 8. (1926) I.L.R. 48 A, 592, 
9, (1928) I.L.R. 50 A, %9 (FB) 
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with the present case. In Jagmohan Agrahri v. Prag Ahir" the 
father of a joint Hindu family sold a portion of the family 
property which was inconveniently situated and was not suffi- 
ciently profitable and employed the proceeds in extension of the 
family business which was not of a speculative nature, it was 
held that the transaction was legitimate and could,not be upset 
by the sons. And in Jado Singh v. Nathu Singh’ it was held 
that the term “benefit to the estate” may be held to apply to such 
la transaction as the sale of an inconventently Situated, inctmber- 
ed and unprofitable property and the purchase in its stead, of 
the property which was undeniably a sound investment. But the 
Bombay High Court has dissented from both those rulings. 


Then comes the Full Bench decision of the Allahabad High 
Court reported in Jagat Narain v. Mathura Prasad? Their 
Lordships Justices Boys, Kendall and King after discussing all 
the previous rulings of its own High Court—for and against— 
and of the Privy Council referred above, and a few others, una- 
nimously came to hold that in order to sustain an alienation 
of joint family property made by the managing member of the 
family, the transaction must be one which is for the benefit of 
the estate and such as a prudent owner would have carried out 
with the knowledge available at the time. 


They were further pleased to hold that the transactions 
justifiable on the principle of “benefit to the estate’ are not 
limited to those transactions which are “of a defensive nature.” 
Hunoomanpersaud Panday v. Mt. Babooee Munraj Koon- 
vera and Palaniappa Chetiy v. Sreemath Deivasikhaman? 
were relied upon and Shankar Sahat v. Bechu Ram,’ among 
others, overruled. 

(This judgment was dated six months earlier than the date 
of delivery of Ragho v. Zaga’) 

The Madras High Court too has adopted exactly the same 
view in the case of Mahalakshmamma v. Ramaswamt. = Here the 


plaintiff sued to set aside the alienation of her immoveahble pro- 


perty made by her mother which originally belonged to her deceas- 
ed father. In the trial it came out that the land in question was 
sold because it was situated far away from Kollur, which was the 
plaintiff’s mother’s residence in order to buy better land in Kollur 


1 (1856) 6 M.I.A. 393 2 (1928) I.L.R. 53 B 419 

3. (1917) L.R. 44 I.A. 147: I.L.R. 40 M : 33 M.L.J. 1 (PC). ® 
5 (1925) I.L.R. 47 A. 381 7, (1925) I.L.R. 47 A® 452 

R (1926) I.L.R. 48 A 592. 9 (1928) I.L.R. 50 A. %9 (F.B.) 


11. (1926) 50 M L J. 651. 
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itself. Both the District Judge and Munsif found that the sale was 
valid and binding on the plaintiff because the lands sold were 
situated in an out-of-the-why village and yielded very little and 
because the object of the sale was, with the aid of the sale pro- 
ceeds and some other money contributed by the plaintiff’s mother, 
to purchase better land which was more convenient for cultiva- 
tion. The High Court in appeal refused to set aside the aliena- 
tion and held that if it is found that the estate has been improved 
by selling immoveable property and buying other lands of equal 
or greater value and more convenient for cultivation and manage- 
ment, the Courts will not set aside such alienation. 

Though the facts in Nagindas v. Mahonwd Yusuf’ are not 
very opposite to those of the one under discussion, it is worthy 
of note that Justice Shah, after fully discussing the Hindu 
texts, has come to hold that the term “necessity” must not be 
strictly construed and the benefit to the family may under certain 
circumstances mean a necessity for the transaction- 

- Having discussed the above rulings, it is respectfully sub- 
mitted that the decision of the Bombay High Court does not get 
support from the Privy Council ruling relied upon by it and 
Shankar Sahai v. Bechu Ram* followed by the learned Judges 
is no more good law in the face of the Full Bench decision in 
Jagat Narain v. Mathura Prasad? and the Madras High Court 

too has dissented from it in Mahalakshmamma v. Ramaswamy"! 


Now let me go further, and offer a few remarks on some 
other grounds put forth in the judgment in support of the decision 
under comment. : 

Justice Patkar, after handling the legal aspect of the case, 
came to decide that the transaction in suit was not for the benefit 
of the minor but was detrimental to his interests though the 
trial Judge, the first and the second appellate Courts had record- 
ed findings contrary to it. The reasons that influenced his Lord- 
ship to come to that conclusion were, that the property sold 
was the minors grandmother’s property and thus otherwise 
eimmune from liability of any possible attachment against the 
father, that no sale-deed was secured from the vendor and a 
portion of the purchase money of the substituted lands remain- 
ed yet to be paid, that complications might at any time arise to 
the minor later on, that therefore there was no necessity or 
benefit to the estate. 


e e 
SS L 
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Justice Murphy having put forth the facts and various con- 
siderations in favour of the alienation in suit most fairly and 
feeling the force of the argument and*circumstances pressing on 
him, ultimately concurred with his learned brother remarking 
that “the argument is plausible, but I think all is not as fair as 
it sounds.” : 

It is strange indeed that Justice Murphy should have failed 
to consider that the minor, as a matter of fact, had been greatly 
benefited by the transaction entered into on his behalf, ein so 
tar that better and more convenient lands were secured to him 
and that the yield of income to his share alone—from the 
mother’s side—had. enhanced more than fourfold, that he had 
actually enjoyed the benefit for full five years, that his guardian 
Or manager or trustee, with whatsoevar name he may be called. 
had exercised his discretion as any prudent owner would do, 
and that the purchaser had bona fide entered into the transac- 
tion and paid full consideration thereof, and that if there was 
any possible complication to arise therefrom to the minor, it 
was easily remediable by ordering actual partition of the pro- 
perty in this or another suit, and by getting entries made in the 
Record of Rights according to the shares of the father and son 
and thus guaranteeing the minor’s position. But the learned 
Judge tAtnks that the transaction could not be maintained. 

It is most noticeable that Mr. Justice Murphy was pleased 
to observe at the end of his judgment (vide Ragho v. Zaga’ at 
p. 431) that 


TIt 13 obvious on the one hand that one of the limits must be transactions 
of a speculative character, such as might possibly turn out profitably, but 
contain an appreciable element of risk. On the other hand, where therc 1s 
a margin of income allowing of an improvement in the estate by the 
use of some of the surplus together with what might be raised by the sale 
of a small portion for the purpose of acquiring more property and extend- 
ing the estate, a sale might possibly be justified,” 


and simultanevusly to issue a warning to the* effect that 


“I am not laying down a rule but merely indicating circumstances which 
might justify the sale of a minor’s estate by the guardian of his pruperty ’’ 


One cannot understand the feasibility of such safeguards 
when there was not the least indication of speculative nature 
in the transaction in suit. 


And lastly, it is very strange that both the learned Judges 
should have thought fit even not to allow just equities to the 
bona fide purchaser-respondent in the case. 


See also tha note in 58 M.L.J. (NIC.) 6. ° 
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SUMMARY OF ENGLISH CASES. 


SWADLING v. CoopgR, (1931) A.C. 1. 

Neglgence—C ontributory mneghgence—What is—Motor 
colkston on road—Natwe of direciton to jury. 

The defendant was driving his car at 30 or 35 miles per 
hour along*a main road. The deceased was proceeding on a 
motor cycle along a road which crossed the main road at right 
angles and the car and the cycle came into collision at the cross 
roads. The defendant gave due warning of his approach to 
the cross roads but the deceased did not appear to have given 
any warning. ‘The distance from the defendant’s car when he 
first became aware of the presence of the deceased to the spot 
of the collision was not more than 11 yards. The trial Judge 
sufficiently explained the law to the jury and asked them to 
find out “whose negligence was it that substantially caused the 
injury’. The Court of Appeal ordered a new trial on the ground 
that the jury should have been told in plain terms “If you think 
the plaintiff was negligent but that the defendant, after the 
plaintiff was negligent, by taking reasonable care could have 
avoided him, such negligence of the plaintiff is not, as a matter 
of law, negligence which contributes to the accident so as to 
prevent the plaintiff from recovering.” 


Held, by the House of Lords, that a full discussion of the 
cases would be inappropriate in a summing up and would inevi- 
tably tend to confuse and bewilder the jury. In a summing up 
it is essential that the law should be correctly and fully stated. 
It is not the whole law of negligence that needs exposition in 
every case, but only that part of it which is essential to a clear 
understanding of the issue which the jury has to determine. The 
utmost limit of time between the moment when the defendant 
could have become aware of the deceased’s approach and the 
moment of the Impact was not more than one second. The 
brakes were applied at once. The crucial question on these facts 
was that put by the Judge and which the jury answered. Both 


“were negligent, the defendant in approaching the junction at too 


rapid a pace and the deceased in the way he came out into the 
road and from the moment the parties became aware of their 
respective positions there can have been no time for the defend- 
ant to do anything to avoid the impact and therefore the negli- 
gence of each contributed to the collision. 


GRIS PusBtIc Day ScHmooL Trust, Limitep v. EREAUT, 
(1931) A.C. 12. 
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Incomeé-tax—Day school carrlad on by a company—Sclool 
open lo public and wn sevcral respects a public school—Provt- 
sion for payment of dividend to preference Shareholders —If 
removes it from the category of public school, 

A limited company owned and ran a day school for girls 
for education on moderate terms of girls of all classes. It was 
at all material dates open to the general public and the company 
could not exclude any would-be pupil except with the approval 
of the Public Education Authority; a large proportion of its 
pupils were scholars from the public elementary schools; a great 
proportion of its governing body was nominated by the Local 
Education Authority. The sole object of the Council which carried 
on the school was to maintain the school at the highest level of 
efficiency and the education provided was recognised by the 
Local Education Authority as being what is commonly called 
a public school education. The school was largely maintained 
by public moneys and in the view of the Board of Education 
the school satisfied the regulation which prohibits any parlia- 
mentary grant to a school conducted for private profit. The 
memorandum of association of the company authorised the 
company to apply part of the profits in paying a dividend to its 
preference shareholders and the company had been paying them 
a dividend also. The Commissioners found that the school was 
a public school and exempt from income-tax. 

Held, the fact that the company is authorised to and does in 
fact apply part of the profits which it earns in paying a dividend 
to its preference shareholders does not necessarily prevent the 
school from being a public school. It is only an element for 
consideration, It is a question of fact in each case for the 
Commissioners to fnd and there was sufficient evidence to sup- 
port their finding. The terms on which and the circumstances 
in which education is given are the deternuntng factors. 

Blake v. Mayor, etc., of City of London, (1886-7) 18 
©.B.D. 437; 19 Q.B.D. 79 and Dilworth v. Comuuitsstoner oi 
Stamps, (1899) A.C. 99, explained. 

It is not of the essence of a public school that there must 
be a perpetual foundation. Existence of a perpetual foundation, 
ownership or management by a public body are all only factors 
to be considered in determining the question as a fact. 


Scorr v. SUMMERLEE Iron Company, (1931) A.C. 37.° 


Workmei’s Compensation Act—Miner’s nyStagmus— e 


Workman leaving eimploymettt and re-entering—False represen- 


r 
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tadion as io tmnutiiy from nystagneus at the time of re-entry— 
Whether re-entry is “enterittg the employment” within S. 43, 
sub-sec, (1) (0). 

A miner and brusher was disabled by miner’s nystagmus 
in 1924 when he was in the employment of certain other coal- 
masters. He entered the service of the respondents in 1926 
and after a short period left their service. He again re-entered 
their service in April, 1927. In May he went to another section 
of the colltery and on that occasion he made a declaration in 
writing falsely and wilfully that he had at no time suftered from 
nystagmus. He left the service temporarily again and rejoined 
in November, 1927, when he again made a similar false declara- 
tion. He then worked til April, 1928. He left service and 
re-entered in June, 1928. On September 1, 1928, he was certi- 
hed as disabled from miner’s nystagmus as from 26th August, 
1928. 

Under S. 43, sub-sec. (1) of the Workmen’s Compensation 
Act, 1925, where a workman is certified to be suffering from an 
industrial disease due to the nature of the employment in which 
the workman was employed at any time within twelve months 
previous to the date of the disablement, he shall be entitled to a 
compensation subject to the following modification in cl. (b) 
that if the workman has at the time of “entering the employ- 
ment” wilfully and falsely represented himself in writing as not 
having previously suffered from the disease, compensation shall 
not be payable The question was whether the workman entered 
the employment in April, 1927, when he made no false repre- 
sentation or in November, 1927, when he re-entered and made 
the representation or in June, 1928 when he re-entered and 
made no representation. - 

Held, that the employment was not a continuous employ- 
ment because the gap from July, 1927 to August, 1927, a time 
during which the workman was neither in actual work nor in 
contractual relation with the respondents makes it impossible to 
hold so. Same reasoning for the other gaps also. The “em- 
ployment” referred to in S. 43 (1) (b) are the employments 
within 12 months previous to the accident and not the last em- 
ployment and the expression “entering the employment” refers 
to the entering of employment at any time within the 12 months 
and as in November, 1927, he made a false declaration, he 
was not entitled to rgcover. $ 

e —— = <<. o ' 

OFFIGIAL ASSIGNEE OF THE ESTATE OF CHEAH Soo TUAN ¢. 

Karoo Saw CHEow, (1931) A.C. 67. 
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Bankruptcy—Stratts Settlements Bankruptcy Ordinance, 
S. 50—Conveyaice by bankrupt witltitwo years of bankruptcy 
—Onus of proving good fasth and consideration. 


Section 50, sub-section (1) of Straits Settlements Ordinance 
No. 44 provides that “any settlement of property, not being 
_ . .” a settlement made in favour of a purchaser ; 
in good faith and for valuable consideration, . . . . shall, if 
the settlor becomes bankrupt within two years after the dage of 
the settlement, be absolutely void as against the Official 
Assignee”; and by sub-section (3) “ ‘settlement’ for the purposes 
of this section includes any conveyance or transfer of 
property rs 
Held, that the onus is on the Official Assignee to prove that 
a conveyance is not made in good faith and for valuable considera- 
tion. The fact that the wrong party was called upon to begin, 
taken alone, might not be sufficient ground for a new trial. 
But as the trial Judge has taken an erroneous view as to the law 
in regard to onus and his mind was coloured by that view, and 
he was thereby disabled from weighing evenly the evidence, 
a new trial was ordered. 


N. R. M. N. RAMANATHAN Cuettry v. M. K. A. MEERA 
SaıB0 MARIKAR, (1931) A.C. 77. 


Ceylon—Roman-Dutch Law—liscal warrani—Wrongful 
seisure of goods—Liabikiy to damages of person causing the 
Seigure—A bsence of malice. 


` The parties to the action were both of them creditors of a 
firm N Company carrying on business in tea in Colombo. The 
N Company filed a petition in insolvency in June, 1925. The 
respondent who had heard of the insolfency observed 
that a few days after insolvency tea was being 
removed from the Company’s premises. The tea 
was being removed in pursuance of an agreement be- 
tween the company and the appellant prior to insolvency whereby 
tea had been sold to hım and in fact some tea was already removed 
and the remainder removed on the later date, so that the appel- 
lants were the owners of the tea in question. The respondent 
presented a petition to the Colombo District Court praying 
(amongst others) that the fiscal might be ordered to seize the 
goods specified in the petition at the respective places therein 
specified as having been deposited by the insolvent company and 
it referred to the appellant’s store also. A search warrant was 


` M ‘ e 
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issued and the fiscal executed it by entering the appellant’s store 
and seizing the tea therg, which was then not the property of 
the company but of the appellant. The respondent was the 
cause of the seizure. In an action for damages for wrongful 
seizure, 

Held, *that under the Roman-Dutch Law of Ceylon though: 
the respondent acted in good faith and without malice, he was 
the çause of the appellant’s property being wrongfully seized 
and that rendered him liable to damages. A distinction must be 
drawn between acts done without judicial sanction and acts done 
under judicial sanction improperly obtained. If goods are 
seized under a writ or warrant which authorised the seizure, 
the seizure is lawful and malice has to be proved. If, however, 
the writ or warrant did not authorise the seizure of the goods 
seized, action would lie without proof of malice. 


Younc v, CANADIAN NorTHERN Raitway Co., (1931) 
em Orme 83, 


Contract—Contract of ‘cniploymeni—Wrongful dismissal 
of employee—Contract beiween parites silent—Agreement be- 
iween employer and a labour organisation regulating right of 
dismissal—Employer observing those rules even with regard to 
plæntifi—If become port of the contract. 

The plaintiff was engaged by a Railway Company as a 
{machinist and all that passed when he was engaged was this. He 
saw H and signed an application for employment and H stated 
that he (plaintiff) would receive the going rate, the machinist’s 
rate. The contractual obligation to observe seniority and not 
to dismiss him while retaining his juniors in service was not 
suggested from, this but from the facts that (s) the company 
treated all employees alike, (4f) that as regards salary he was 
placed under “schedule” which meant the wage Agreement No. 4 
(which was an agreement with a labour organisation which 
regulated the company’s rights of dismissal), (#) that he was 
placed on the seniority list, (iv) that in accordance with the 
agreement they gave him notice of dismissal, and (v) his com- 
plaint was referred to a committee in accordance therewith. 
The complaint was that he was dismissed in violation of those 
provisions and that,therefore he was entitled to damages. 


Held, that these matters cannot be treated as establishing 
contractual liability by the Railway Company to the plaintiff. 
The fact that the Railway Company, applied the agreement to 
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him is equally consistent with the view that it did so, not because 
it was bound contractually to apply iț to him, but because as a 
matter of policy it deemed it expedient to apply it at all. Also 
even the wage agreement is not adapted for incorporation with 
a service agreement but a contract between the labour organisa- 
tion and the company. If the employer refused to-observe the 
rules, the effective sequel would be, not an action by any employee, 
not even an action by the organisation against the employer for 
specific performance or damages, but the calling of a striké until 
the grievance was remedied. 





Lock v. BELL, (1931) 1 Ch. 35. 


Contraci—Contract for sale of plaintiff's interest in licensed 
premises—Time for payment of purchase money and delivery of 
possession on or about particular date—Earnest mottey patd— 
Forfeiture of, if vendee failed to perform in time—Time, tf of 
the essence of the contract—Fired sum of 200i. as damages— 


If a penalty. 


By a contract, dated 19th October, 1928, between L, the 


licensee of a public house known as Thorns, and the defendant, 
L agreed to sell to him all her interest in the house for 1,2001. of 
which 120/. was to be paid into the hands of vendor’s agents as 
stakeholders and the balance to be paid and possession was taken 
“on or about November 10, 1928.” The said 120}. was to be 
earnest money which was to be forfeited in part of the ascertained 
damages of 200I. fixed in case of breach by either side. The sale 
was subject to acceptance of the defendant as tenant by the free- 
hold brewers of the house. The freehold brewers consented 
to the sale and on the date of the sale nothing remained to be 
done save to pay the purchase price and takg delivery of the 
premises. The defendant expected to sell some property of his 
and raise the money but at least a week before November 10th 


he knew that he would not find the money unless he could borrow | 


it, as the negotiations for his sale had fallen through. The 
plaintiff extended the time for completion to December 8th. The 
plaintiff was ready to complete but even by that date the defend- 
ant failed to complete. In an action to recover the balance of 801. 
damages, 


Held, that December 8th was fixed ag the result of a con-. 


cession by the plaintiff to the defendant and with the defendant's 
consent, and that the defendant agreed to complete the purchase 
on that date. The contract is for the sale of the interest in a 
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public house which was being carried on by a widow who was 
exceedingly anxious to get rid of it, and the contract involves, of 
course, a transfer of the business as a going concern, the business 
being one which depends largely on the powers of management 
of the licensee. Stock is of a fluctuating kind, and the subject- 
matter of the contract is in Xs very nature exposed to daily 
variation and therefore time is “essential” in the contract. The 
fact that the contract is not for completion “on or before” but 
“on ðr about” November 10th does not make any difference, 


Coslake v. Till, (1826) 1 Russ. 376, followed. 


Held, further, that the sum of 200/. was in the nature of a 
penalty and could not be claimed. 


Bradley v. Walsh, (1903) 88 L.T. 737, followed. 


The deposit of 120}. was held forfeited and an inquiry into 
the damages suffered by reason of the breach ordered. 


In re THE NATIONAL BENEFIT ASSURANCE COMPANY, 
Lr., (1931) 1 Ch. 46. 


Company (Insurance)—Winding up—Participation agree- 
menis—No Stamped policies under the agreements—Winding up 
of one company—Proof of alleged payments by the other con- 
pany of premiums under the agreement—If admissible—Stamp 
Act, 1891, Ss. 92, 93 and 97—Marine Insurance Act, 1906, 
S. 84. 


In 1920 E insurance company entered into a participation 
agreement with L Y insurance company for reinsurance under 
which the E Company was bound to cede and the L Y Company to 
accept a certain participation of all and every risk therein 
mentioned upone any marine insurance. The L Y Company 
was so entitled to a proportionate part of net premiums on the 
reinsured policies and the E Company to have certain commis- 


. sions. A statement of account between the parties was to be 


rendered monthly by the E Company, and the balance in favour 
of the L Y Company were to be paid into a special account to 
be opened in the joint names of the parties. In 1921 the L FY 
Company was taken over by another Insurance Company, N 
Company, and in 1922 a new agreement (outward treaty) was 
entered into betweenghe E Company and N Company on the same 


” lines as the prior participation agreement, the E Company ceding 


to the N Company, and WW Company accepting a participation of 
risks. In 1921 N Company entered into an inwards treaty 
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with the E Company, under which the N Company agreed to - 


cede to the E Company, and the latter agreed to accept a share 
of all marine risks undertaken by N Company. It contained no 
provision for policies of insurance being issued, nor for parti- 
culars sufficient to enable the policies of reinsurance to be issued 
to satisfy the provisions of the Stamp Act, 1891. and of the 
Marine Insurance Act, 1906. No policies were in fact issued 
under the three agreements. 

N Company was ordered to be wound up by the Coutt and 
the question arose if the E Company was entitled to prove in 
the liquidation for any sums paid by them for premiums under 
the outwards treaty. 

Held, that the reinsurance treaty in question is invalid and 
void under Ss. 93 and 97 of the Stamp Act as also under the 
Marine Insurance Act. S. 84 of the Marine Insurance Act 
only applies where premiums have heen actually paid by 
the assured to his insurer and not to a case like this where no 
premiums were actually paid but monthly statements of pre- 
miums and loss and quarterly statements of account are all that 
are provided for and the balance of account payable within 
15 days after the account had been rendered and confirmed. 

Even if they are treated as actual payments, the sections 
of the Stamp Act amount to an implied prohibition of each Act 
and therefore to an illegality on the part of the E Company, as 
the sections render the E Company liable to pay a penalty for 
each offence in paying or rendering himself liable to pay 
premiums in respect of unstamped sea insurances. 

Bensley v. Bignold, (1822) 5 B. & Ald. 335; Cope v. 
Rowlands, (1836) 2 M. & W. 149 and Brightman & Co., Ltd. 
v. Tate, (1919) 1 K.B. 463, relied on. 

The Barrow Mutual Ship Insurance Co. v. Ashburner, 
(1885) 54 L.J. (Q.B.) 377, distinguished. ° 

Also apart from S. 84, the money cannot be recovered as 
on a total failure of consideration as the parties are in pari 


delicto and further the illegal agreement has been partially’ 


carried into effect. 


T. M. FarrcLtoucH & Sons, Lro v. BERLINER, (1931) 
1 Ch. 60. 


Landlord and Tenant—Two jotut, lessees—Action by, 


lessor for recovery of possession based on forfertuwe—One 
lessee alone praying to be relieved against PCN 
tf can reheve, 
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Where the lessor brought an action to recover possession 
of demised properties against two defendants, who were joint 
lessees, on the ground that they neglected to perform certain 
covenants in the lease entailing forfeiture, one of the lessces 
appeared by a solicitor and asked for relief under S. 146, sub- 
sec. (2) of ¢he Law of Property Act, while the other did not 
desire such relief, as he could not comply with the obligations 
under the leases. 


Held, that where there are two or more lessees, one alone 
cannot apply to the Court for relief under S. 146. Unless the 
provision also enabled the Court in granting relief to absolve 
the other lessees from all future liability under the lease, the 
Court cannot give relief at the instance of one. The effect of 
granting relief is, according to Dendy v. Evans, (1910) 1 
K.B. 263, to restore the lease as though it had never been for- 
feited and the result would be that the other lessees would con- 
tinue to be liable under the onerous covenants in the lease. Even 
if the Court had such power, the Court would refuse it in its 
discretion. 


In re Hutton. HULTON v. MIDLAND BANK EXECUTOR 
AND TRUSTEE CoMPANY, LIMITED, (1931) 1 Ch. 77. 


Will—Consiructton—Gift of a clear sim after paying 
income-tax and super-tav—Surtaxr—If payable by the execu- 
tors ‘or the dottee—Finance Acts, 1927 and 1928. 


A testator by his will, dated 1924, declared that “out of the 
yearly income of my trust estate, my trustees shall pay to my 
gaid wife during,her life such an amount as will give her a 
clear yearly sum of 12,000. after paying or deducting income- 
tax and super-tax at the rates from time to time in force, but 
not as regards income-tax exceeding in the whole five shillings 
in the pound” subject to certain provisos. The testator died 
in 1925. In 1927 surtax was imposed in the place of super- 
tax by S. 38, Finance Act, 1927 and the question was if the 
annuitant was entitled to be paid 12,0007. free from the surtax. 


Hed, if the testator had simply directed his trustees to pay 
to his wife a clear yearly sum of 12,0001. after paying or deduct- 
ing incofne-tax, the trustees would have clearly been bound to 
pay the surtax [In re Crosse, (1920) 1 Ch. 240]. In sub- 
stance the surtax imposed by the Finance Act of 1928 is the 
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old super-tax in every essential feature disguised under a new 
name and therefore the same tax, and it would be defeating the 
clearly expressed intention of the testator to hold that the trustees 
of his will are not to pay the additional duty of income-tax 
merely because Parliament, for some reason, has given to the 
old super-tax ithe new name of surtax, e 





t 


ATTORNEY-GENERAL v. SHARP, (1931) 1 Ch. 121. ° 


Local Governnvemi—Licensing authority—Plying for hire 
omilbuses without bcense—Repetition of ofence—If Attorney- 
General can move for injimction restraining the plying—Penalty 
under the Act, if the sole remedy. 


The defendant, an owner or proprietor of motor omnibuses, 
was plying for hire his omnibuses without a license within the 
City of Manchester. The defendant had been convicted under 
S. 145 of the Manchester Police Regulation Act, 1844, and 
penalty imposed upon him under that section no less than forty- 
cight times, but these had no effect on him and he continued 
to act as he had done previously. The Attorney-General there- 
upon moved for an injunction restraining him from plying the 
omnibuses within the City of Manchester without a license. 


Held, that the Attorney-General is entitled, quite apart from 
what might be called the individual remedy, to enforce the 
public rights which are enshrined in the Act by adequate pro- 
ceedings for injunction, etc. The mere fact that the imposi- 
tion of a fine is available under the Statute does not exclude the 
right of the Attorney-General to bring an action to prevent the 
infringement or threatened infringement of a public right if 
in his discretion he thinks it is a right course to follow. 


Case-law discussed. ° 





ln re Harris, (1931) 1 Ch. 138. 


Baukrupicy—Notice of bankruptcy petilton—High Bailiff 
—Knowlcdge in lis capacity as Registrar—lf sufficient noitce 
within S. 41, sub-sec, (2) of the Bankruptcy Act, 1914. 


S Company obtained a judgment against H and proceeded 


to execution. On February 25th the High Bailiff M, whose. 


business it was to levy execution, was paid out the decree amount 
and costs. Under S. 41, sub-sec. (2) M had to retain the sum 
so paid to him less execution costs for fourteen days as he was 
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also the “Sheriff” for the purposes of that section and under 
the Act if notice is seryed on him (Sheriff) within fourteen 
days (t.e, March 1lth) of a bankruptcy petition having been 
presented by or against the debtor and a receiving order is made, 
he (the Sheriff) shall pay the balance to the Official Receiver. 
M happened also to be the Registrar of the Court. On March 
llth the debtor presented his own petition in this Court and 
the receiving order was made hy M himself as Registrar. On 
March 12th the Official Receiver gave a formal notice to M of 
the bankruptcy petition and the receiving order. If that is the 
notice contemplated under the Act, it is beyond fourteen days and 
the Official Receiver could not claim it The question was if 
the notice that M had as Registrar was sufficient to let in the 
Act and defeat S. 


Hed, that as the High Bailiff knew within the time, and 
knew by reason of the communication made to him by the 
debtor and by reason of something which took place in the 
debtor’s presence, and was in fact effected by the High Sheriff 
himself in his capacity as Registrar, namely, the acceptance of 
the petition and the making of a receiving order, the Bank- 
ruptcy Act became fully operative to the knowledge of the 
High Bailiff and the Official Receiver was entitled to the money. 
There is no magic about “service” ; the point is that the knowledge 
of the existence of the petition must reach the mind of the 
Sheriff. 





WALTON Harvey, LTD. v. WALKER AND Homrrays, LTD., 
(1931) 1 Ch. 145. 


Coniract—Contract to permit clectrically  tluiminated 
advertisement on, defendant’s buildiiys—The buildings acquired 
by local authoriiy—Absence of condition c.yempiing liability on 
acquisittoitCondilion if can be impliecd—Intercesi of adver- 

„Sers in the buildings, 


The defendants, lessees of a hotel in Manchester, entered 
into two contracts for the purpose of enabling the plaintiffs tu 
exhibit for a term of years upon the roof of their hotel clectri- 
cally illuminated advertisements and under them the plaintiffs 
were entitled to fix on the premises electric signs, etc., for the 

epurpose. Before the expiry of that period, the Corporation 
compulforily acquired the hotel and compensation paid to the 
° defendants included a sum for the value of the rights of the 
defendants to receive the annual sums payable under these two 
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contracts during the unexpired periods thereof. The electric 
installations of the plaintiffs were all pulled down by the Cor- 
poration and in an action by the advertisers for damages against 
the hotel lessees, 


Held, that the two contracts did not confer upon the plain- 
tiffs any proprietary interest or estate in the hotel but only a 
personal obligation on the part of the defendants to allow the 
plaintiffs to fix and exhibit the electric sign, etc., that they did 
not even confer upon them sufficient interest to be entitled to 
compensation under the Land Clauses Act. But as the Man- 
chester Corporation Act was passed in 1920, before the con- 
tracts were made and passed after notice to the lessees and occu- 
piers of land, it cannot be said that the parties were ignorant 
of the provisions of the Act and the possibility of acquisition 
and therefore it is not possible to say that both parties must 
have made their bargain upon the footing that if the Manches- 
ter Corporation exercised their powers and took the hotel, the 
contracts were to be discharged. Cases where the power to 
acquire comes into being after the date of the contract distin- 
guished. 


In re FORREST: Carr v, Forrest, (1931) 1 Ch. 162. 


Will—Codsctl—Constniction of—Gift by wll to Seven 
numed leyutees—Revocation wider the codicil with regard to 
two—Effect of—Whether to be taken by the remaining five or 
intestacy. 


A testatrix provided by her will that certain legacies should 
be paid out and further declared that the surplus remaining after 
payment of the legacies should be divided ameng seven named 
persons in a certain proportion. By a later codicil, however, 
she revoked the gift so far as two of them were concerned but 
confirmed the will in other respects. The question was if the. 
shares in the ultimate residue to be given by the will to the 
two struck off persons ought to be treated as fallen into the 
residue and distributable accordingly between the five or ought 
to be treated as remaining undisposed of by the testatrix. 


Held, that in the absence of any expressions in the will 
which lead to the result that the shares of residue revoked by ° 
the codicil should pass into the rest of their residue, the autho- 
rities establish that as to those shares there is an intestacy. 


N 
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Sykes v. Sykes, (1868) L.R. 3 Ch. 301 and In re Wilkins, 
(1920) 2 Ch. 63 followed. 
In re Winttng, (1913) 2 Ch. 1 doubted as irreconcilable 
with Syke’s case. 


WIMBLEDON AND PUTNEY COMMONS CONSERVATORS “V. 
TugLy, (1931) 1 Ch. 190. 


Gorporation—C onsitiuted by Act of Parlainent—Power 
to Conservators to levy rates—Power to appotnt officers and 
clerks for securing the execution of the Aci—If implies power 
to pay penstons, annutites, etc. 

A corporation constituted by an Act of Parliament to pre- 
serve the natural aspect and state of two commons at Wimble- 
don and Putney were empowered to do several acts to achieve 
that end and for the purpose of paying their expenses of manage- 
ment was entitled to levy rates, etc., on the tenants or occupiers 
of dwelling-houses within a certain radius of the commons. 
These rates were to be accumulated into a fund to be applied 
from time to time for the purposes of the execution of the duties 
under the Act. The corporation was empowered to employ 
officers and labourers on payments of such salaries and allowances 
as the Commissioners thought reasonable. 


Held, that the corporation was empowered to make provi- 
sion for their retiring employees also and a grant of pension or 
annuity was intra vires the corporation, notwithstanding the fact 
that no such power is expressly granted. Such an act is made 
only in furtherance of and for the efficient performance of the 
duties which the Act of Parliament throws upon them. 

Cyclists? Touring Club v. Hopkinson, (1910) 1 Ch. 179, 
followed. 

Observation§ of Keating, J., in Marchant v. Lee Conser- 
varncy Board, (1874) L.R. 9 Ex. 60, not followed as obiter. 


In re STRATTON: KNAPMAN v., ATTORNEY-GENERAL, 
(1931) 1 Ch. 197. 

Wil—Chartity—Bequest to “Vicar for the time being of 
the parish of Mortlake. . . . .to be by him disirtbuted at hts 
discretion among such parochial insitlutions or purposes as he 

© shall selec?’—V alidity. 

A testatrix bequeathed the residue of the proceeds of sale 
of a house and a sum of 1000/. by two codicils to the “Vicar 


ty, 
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for the time being of the parish of Mortlake . . . to be by 
him distributed at his discretion amopg such parochial institu- 
tions or (parochial) purposes as he.shall select.” 


Held, that if a trust is to be constituted, it must be 
expressed in such terms as the Court, if appealed to, would be 
able to carry it out and it cannot give effect to a trust which ts 
declared in loose words. The words of the codicils impose no 
restriction upon the activities to which the trust moneys might 
be applied nor is the Vicar’s discretion in any way limited. In 
law it is not every parochial purpose which is a charity. There 
are many which are merely benevolent or humanitarian and as 
there are no words restricting the purposes to charitable, the 
gifts are invalid. 


In re Bain, (1930) 1 Ch. 224, and In re Barclay, (1929) 
2 Ch. 173, distinguished. 


JOTTINGS AND CUTTINGS. 


The Bishop of Birmingham’s Case-—The advisers of the 
plaintiffs in Notley v. Bishop of Birmingham (Times, 11th 
instant), assisted by Mr. Justice Maugham, have found what 
appears to be a solution of the legal impasse created by the 
refusal of the Bishop to obey the order of Mr. Justice Bennett 
for the admittance of the Rev. E D. Simmonds to the living of 
St. Aidan, Small Heath. The Bishop’s action was based on 
Mr. Simmonds’ refusal to undertake to abstain from a prac- 
tice—the reservation of the sacrament—which the Bishop re- 
garded as contrary to the doctrines of the Church of England. 
Fortunately, the High Court, unlike the Judicial Committee in 
the ecclesiastical cases which used to come befere it, is not con- 
cerned with doctrine, but only with the legal right of the 
patrons of the living to have their nominee, if he is a fit per- 
son, duly admitted. The admittance, it seems, can be effected 
by the Archbishop of the Province, as well as the Bishop, and 
this alternative has been used to save the situation and render 
unnecessary any further process against the Bishop of Birming- 
ham. Apparently the Archbishop of Canterbury will be will- 
ing to admit Mr. Simmonds. The law, of course, is impartial 


towards rival parties in the Church, and the age is not one in. 


which these rivalries appeal to laymen generally. But fer many 
sincere and earnest people they still have a real meaping, and 
even to others Browning’s lines may give pause: 
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“All we have gained then by our unbclief 
Is a life of doubt diversified by faith 
For one of faith diversified by doubt."—LJ., 1931, p. 109. 


The Governor-General—It is characteristic of pur 
Empire—or, as we should now say, of our Commonwealth— 
that imporétant changes may be made in its Constitution by a 
mere stroke of the pen. Since the Imperial Conference met 
last year two Governors-General have been appointed by His 
Majesty. The Governor-General of Australia was nominated 
on the recommendation of the Australian Premier and his 
appointment expressly declared that fact. The choice of a 
Governor-General of the Senior Dominion—-Canada—has now 
been made and announced without any statement that His 
Majesty had been advised by anybody. Perhaps the criticisms 
which were expressed in Australia with regard to the method 
of Sir Isaac Isaac’s appointment may be the reason for this in- 
teresting omission. No one can say that the new Governor-General 
is the nominee of any party—although it may be assumed that 
His Majesty’s Ministers in Canada were consulted. In neither 
case was the Secretary of State—so far as the appointments 
show—asked to advise; and thus the recommendations of the 
Imperial Conference receive tacit approval. It would be in- 

` teresting to know whether the system of Royal Instructions, 
which all Governors have hitherto taken with them, has also 
undergone a silent change.—L.J., 1931, p. 110. 


Innkeepers and Cars—A case of great importance to hotel 
proprietors, and of hardly less importance to the public, came be- 
fore the Divisional Court in Winkworth v. Raven (reported 
at p. 119 post). The plaintiff had occasion to stay a night at 
the defendant’s hotel in Northampton, in February, 1929, during 
a period of inténse frost. His car was placed in the hotel 
garage, which was not artificially heated. The garage was 
apparently open on one side, and the plaintiff, recognising the 

etisk of the water in the radiator of his car becoming frozen, 
himself drained the water out; but, either because this action 

was taken too late, or, more probably, we imagine, because on 

his particular car it was necessary to turn two taps to get rid 

of all the water, and he only turned one, some water was left, 

and this froze, causing considerable damage to the car. 

e Thereupon the plaintiff brought his action and recovered 
damages, the County Court Judge holding that having paid for 

e his car tq be garaged, the plaintiff was entitled to have it satis- 
factorily protected against frost. One’ would have thought that 
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the fact that he had himself done what he thought wa» neces- 
sary to drain the radiator was evidenge that he was not holding 
the hotel proprietor responsible for frost, but the learned Judge 
does not appear to have dealt with that point, though he held 
that the plaintiff had not been guilty of any Meee —LJ., 

1931, p. 111. 


Innkeepers as Insurers—Not unnaturally, the proprietor 
of the hotel appealed, and the Divisional Court considered the 
rights of the parties in detail. The defendant, they held, was 
not to be considered, in the circumtances, as a warehouseman of 
the car, or as a garage proprietor. He was an innkeeper, and 
his responsibilities were those, and only those, of an innkeeper. 
As far as theft of a guest’s goods is concerned, an innkeeper 
might be said to be an insurer; if they were stolen, it was for 
the innkeeper to show that he was not responsible. But so 
far as injury, whether to the guest himself, or to his goods, was 
concerned, the burden was on the guest to show negligence on 
the part of the innkeeper. It is well settled that an innkeeper 
is only bound to supply such accommodation for his guest 
and his goods as he in fact possesses; and the fact that thc 
defendant’s garage was unsuitable for garaging a car during 
a severe frost unless precautions were taken to prevent the 
water in the radiator from freezing was as well known to the 
plaintiff as to the defendant. In those circumstances, the Divi- 
sional Court held that the responsibility for protecting the car 
from damage was on the guest, and not on the innkeeper, and 
that the latter had not failed in any duty owed to the guest; 
and the appeal was accordingly allowed. This decision seems 
to be plainly right, and to accord not only with law. but with 
commion sense; it would plainly be unjust that every proprietor 
of a small country inn should be under such į responsibility in 
respect of the cars of his guests as the plaintiff in this case 
sought to impose on the defendant—L.J., 1931, p. 111. 


Lord Ellenborough.—By the death last week of the sixth 
holder of this title, memories of the first Lord Ellenborough, 
the great Chief Justice, are naturally revived. While at the 
Bar, one of the most notable cases in which he was engaged 
was the impeachment of Warren Hastings. Describing those, 
briefed for the defence of the Indian Administrator, Macaulay 
says they were “men all of whom were afterwards, raised. bi 
their talents and learning to the highest posts in their profes- 
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sion, the bold and strong-minded law, afterwards Chief Justice 
of the King’s Bench; the more humane and eloquent Dallas, 
afterwards Chief Justice of the Common Pleas; and Plumer 
who, near twenty years later, successfully conducted in the 
same High Court the defence of Lord Melville, and subse- 
quently became Vice-Chancellor and Master of the Rolls.” Tn 
describing Law as “bold and strong-minded,” Macaulay employ- 
ed those epithets which exactly characterised Ellenborough and 
his conduct on the Bench. That he was a great lawyer is be- 
yond question despite Campbell’s remark to the friend who 
spoke of the uniform excellence of Ellenborough’s judgments 
as enshrined in his (Campbell’s) reports, namely: “I have a 
drawer full of Ellenborough’s bad law”; but merely all con- 
temporary observers of his career speak of his irascibility. 
Judges, even the greatest of them, are human; their patience is 
sometimes sorely tried, and so it ts impossible not to feel a cer- 
tain sympathy with the remark of Ellenborough to a too per- 
sistent advocate: “We sit here not to court argument but to en- 
dure it”. 


Perhaps something of the irascibility which has been al- 
leged as a defect in the judicial character of the Chief Justice 
was in part accounted for by a deficient sense of humour, with 
a consequent inability to see the ludicrous side of things. Flax- 
man, the sculptor, used to relate a droll anecdote illustrative 
of this. Lord Ellenborough was at dinner at a friend’s house 
when a little girl came into the room crying bitterly. Being 
asked the reason of her distress, she said, “Lord Ellenborough 
is dead,” and at the same time held the cause of her affliction 
in her lap—a dead owl to which this venerable name had been 
profanely given. His Lordship, it was said, was greatly offend- 
ed. The story goes that he left the table; but there were those 
of a cynical turf? who declared that at all events dinner must 
have been over before he did so. If the Chief was somewhat 
lacking in a sense of humour, his son Charles Ewan Law, who 
ebecame Recorder of London, was not without a perception of 
the ludicrous, of which an instance is preserved in the pages of 
Serjeant Robinson’s “Bench and Bar.” It seems that he and 
a certain under-sheriff, who was very diminutive but whose 
opinion of himself was in inverse ratio to his altitude, could 
never get on satisfactorily together. One day in Court the 
eRecorder spoke rather sharply to the little man, who remons- 
trated @gainst such treatment, and some altercation took place 
to which Law put an end by saying, “De minimis non curat 
ler’, surely one of the neatest applications of the familiar 
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maxim on record. Burke would have said of it, as he said of 
another apt witticism, that it was dignifying a pun.—L.T., 


1931, p. 100. 


Quick Justice.—Paragraphs in the daily press have been 
commenting on the fact that in a recent case at the Old Bailey 
a man who committed a crime on the 4th January, was iried 
and sentenced on the 13th January, an example of the rapidity 
with which punishment may sometimes follow the crime. But 
it seems that this is not a record in the matter of swift retri- 
bution following on offence. A correspondent of The Times 
has recalled that Bellingham, the murderer of Spencer Perceval 
in 1812, was committed for trial on the 11th May, was tried 
on the 15th May, and was executed on the 18th May, which 
probably is a record, if we leave out of account what was jocu- 
larly known as Jeddart Justice. This phrase, which signified 
trial after execution, acquired a certain sinister renown in the 
old days of the Border raiders, when very short shrift was 
meted out to each other’s opponents. In the introduction to the 
Border Minstrelsy, Sir Walter Scott has something to say about 
Jeddart Justice, and in a note he adds that “a similar proverb 
in England of the same interpretation, is Lydford Law, derived 
from Lydford, a Corporation in Devonshire, where, it seems, 
the same irregular administration of justice prevailed. A bur- 
lesque copy of verses on this town begins: 

‘I oft have heard of Lydford Law, 


How in the mom they hang and draw, 
And sit in judgment after’.”’ 


We often hear complaints of slowfooted justice, but no one has 
yet suggested a reversion to the procedure associated with Jed- 
burgh and Lydford}—L.T., 1931, p. 124. 


Judicial Titles—Last week a distinguished silk in the 


course of his argument before the Court of Appeal cited a pass-. 


age from a judgment of “Lord Justice Sterndale,” to be at once 
told from the Bench that there never was any such person. 
There was Lord Justice Pickford, who became Lord Sterndale 
and Master of the Rolls. The same counsel was also citing 
a decision of “Lord Justice Jessel,” also an incorrect designa- 
tion for Sir George Jessel never bore this title. Curiously © 
enough, it is not so many years since Lord Sterndale. had to” 
point out to a member of the Bar who was citing a judgment 
of “Lord Justice Field”, that there was no Judge bearing that 
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title; there was Mr. Justice Field, who, later, became Lord 
Field, but he never was a member of the Court of Appeal. 
These may be small matters, but accuracy is desirable here as 
elsewhere.—L.T., 1931, p. 125. 


Perjury Again.—McCardie, J., has not abandoned the 
subject of prejury. Since his much-discussed lecture (fully re- 
ported in our issue of the 3rd instant, at page 9), he has told 
a witness that people who talk about forgetfulness, lack of ob- 
servation or inability to collect one’s thoughts never try cases; 
a thing is either perjury or truth. 


It is interesting to compare this observation with the con- 
clusions drawn by Mr. Justice Alpers from his experience in 
New Zealand courts. He ascribes most false evidence to “‘in- 
accurate observation, unconscious bias, faulty memory’, and in 
psychological phrase “obstructive association of ideas”, not for- 
getting the partisan spirit engendered by an “aggressive, sus- 
picious or bouncing” cross-examination. 

He cites an interesting case of the prosecution of a pub- 
lican for Sunday trading. His house was on a corner and it 
was alleged that he served customers who entered by a door ina 
side street. The zealous but obviously honest witnesses against 
him had watched from a house opposite. They agreed exactly 
as to the number of persons who had entered and left the pre- 
mises. Nevertheless at the trial two. independent surveyors 
proved by plans that the side door in question was not visible 
from the window where the watchers sat. They had counted 
the people who entered and left the side street and their enthu- 
siasm had led them to state as observed fact an inference, natu- 
ral enough but not conclusive-—S.J., 1931, p. 80. 


Judicial Legislation.—In his fascinating volume on “Law 
„and Opinion in England”, the late Professor Dicey devotes one 
of the chapters to the part played by judges in building up the 
fabric of the law. He says, “As all lawyers are aware, a large 
part, and, as many would add, the best part of the law of Eng- 
land is judge-made law—that is to say—consists of rules to be 
collected from the judgments of the Courts”. Upon the same 
theme Professor Jenks has a good deal to say in the second 
“fasciculys which he has just contributed to the “Studies of 
the International Academy of Comparative Law”, issued by a 
German firm of publishers on behalf of the Academy, his 
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Special ‘subject being thé “‘Soittcés ‘And: Judiciat Organist 
English Law”: Into the coripàratively small: compass’of ‘his 

contribiition -he- has: packed -4- émarkable amount of led thing; 

and ‘as ‘he’ was writing -ridt so muthi for :Ehglish’ readers, ‘bût 
for foreign ‘students, he has touched many ‘points eih ithe 
English' stuđdeñt- might easily ‘overlook. ‘Dealing , with what 
Dicey called “judge-made law”, he points out that though’ iri 

theory all judgments of the superior courts are authoritative, in 

practice only those which are reported in one or other o£:the 

recognised reports are cited as authorities—an observation which 

reminds us of the remark of Burke, that “to give judgment 

privately is to put an end to reports; and to put an end to 

reports is to put an end to the law of England.” With a quiet 

humour, the professor goes on, in dealing with “authorities,” 

to say that “decisions generally believed to be inconsistent with 

the current of judicial opinion are apt to be ‘distinguished’ on 

slight grounds from the case under discussion. <A fortiori, 

decisions which betray a misapprehension or forgetfulness of a 

well-known rule of law are lightly regarded. In one well- 

known decision a Vice-Chancellor flatly declined to follow a 

recent pronouncement of the Lord Chancellor, his official 

superior, remarking casually, that ‘Even Lord Chancellors some- 

times make mistakes.” We assume that this temerarious 

observation of the Vice-Chancellor rests on tradition, for we 

have been unable to find it in the report of the case in question: 

Probably the reporter declined out of caution to give immortality 

to so seemingly heterodox a statement, although irue enough 

in fact. Do we not remember that a more recent Lord Chan- 

cellor gravely stated, to the astonishment of Lincoln’s Inn, that 

if you want to find a resulting trust you naturally look for-it on 

the face of the document under construction? - The whole 
of Professor Jenks’ monograph makes pleasant reading, andani 

added value is given to it in the eyes of foreigh students by the 

very full and accurate bibliography of current statute law; 

law reports, and legal journals of the British Empire which -has 

been compiled by Mr. Arthur Hewitt, the Assistant Librarian « 
of the Middle Temple —S.J., 1931, p. 85. 


Sentence of Outlawry.—It almost savours of a return to 
the dark ages to hear of a sentence of outlawry being pronounced 
by a British Court. Yet this was done ip the Court of Justi- j 
ciary in Scotland recently. What is meant by such a sentence” 
and in what circumstances is it pronounced? ‘Taking the- latter 
half of the question first, we find that Baron Hume, in his 


Q 
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“Commentaries on the Law of Scotland respecting Crimes,” says 
that “although our law justly refuses to take any step towards 
the trial of anyone in hfs absence, it is, however, very neces- 
sary on the other hand, that we should have some means of 
compelling to appear, or of driving out of the country, those 
wicked and dangerous persons who abscond owing to conscious- 
ness of their guilt. Our expedient for this purpose is sentence 
of fugitation or outlawry, which passes against the accused, 
on his absence at the diet of his libel, and is attended with the 
forfeiture of his person in law.” In other words, and put more 
shortly, the sentence of outlawry is imposed where the person 
indicted fails to appear. Turning next to the consequences 
which follow the pronouncement against an accused person of 
the sentence of outlawry, Hume, as we have seen, says that it 
involves “the forfeiture of his person in law,” which means 
that “he cannot bear testimony on any occasion, or hold any 
place of trust, or even pursue or defend in any process, civil 
or criminal, or claim any personal privilege or benefit whatso- 
ever of the law.” It might seem fairly evident that a person who 
has failed to appear to answer a grave charge preferred against 
him on indictment and has thereupon been declared an “outlaw”, 
would not be likely to desire to give evidence in any other pro- 
ceeding or put in an appearance to pursue or defend any pro- 
cess. To be thus precluded from doing things which e+ 
hypothesi he would not be desirous of doing would, therefore, 
seem no great hardship, but the sentence may involve more than 
a mere deprivation of privileges, for the old law that outlawry 
may be followed by certain forfeitures of goods and profits 
trom lands is still apparently in force. Moreover, the sentence 
of outlawry may be, and usually is, followed up by the Crown 
obtaining what are called letters of caption against the accused 
upon which he may be imprisoned if he is found within the 
Kingdom, and if he is thus arrested and imprisoned he is not 
bailable whatever the nature of his offence may have been. A 
person who has been declared an outlaw may however petition 


.the Court to “repone” him against the sentence in order that 


he may stand his trial, and there have been several cases in 
which this has been done, one as recently as 1894.—S.J., 1931, 
p. 86. 


Doctor Johnson on “Ecclesiastical Patronage.” —The recent 


*discussipn in the Church Assembly, and particularly the vigor- 


ous denunciation by the Bishop of Durham of “patronage 
trusts,” sérve tc recall what Dr. Samuel Johnson, the great lexico- 
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grapher, had to say about the origin of private patronage 
Johnson, as is well-known, was a devout churchman. “Public 
worship,” he told Boswell “required ‘a public place; and the 
proprietors of lands as they were converted, built churches for 
their families and their vassals. For the maintenance of 
ministers they settled a certain pertion of their landsg and a dis- 
trict through which each minister was required to extend his 
care, was, by that circumscription, constituted a parish. The 
churches which the proprietors of lands had thus built ane thus 
endowed, they justly thought themselves entitled to provide with 
ministers; and where the episcopal government prevails the 
Bishop has no power to reject a man nominated by the patron, 
but for some crime that might exclude him from the priesthood: 
for, the endowment of the church being the gift of the landlord, 
he was consequently at liberty to give it according to his choice 
to any man capable of performing the holy offices. The people 
did not choose him because the people did not pay him.” To- 
day we have many churches built and maintained not by indivi- 
duals, but by congregations. There, of course, the case is 
different; and as, moreover, very few churches erected by private 
landowners are now maintained except by their congregations, 
the patronage question has assumed quite a different aspect. 
None the less it is always interesting to recall the perfectly 
reasonable and proper origin of customs which are being 
gradually abolished in these modern days.—S.J., 1931, p. 126. 


Law and Letters.—In an address, full of charm and phrased 
with an exquisite felicity, which Lord Macmillan delivered to 
the American Bar Association at their meeting in Chicago last 
autumn, and which is now accessible to English readers in the 
pages of the current number of the Judicial Review, stress is 
laid upon the obligation incumbent upon the lawyer as a member 
of a learned profession to cultivate an intimate acquaintance 
with the well of English undefiled in the classics of our noble 
language. As Lord Macmillan says, “there is no reason why 
legal arguments or judicial judgments should not be expressed 
in good English. There is every reason why they should. 
The advocate who can impart a literary flavour to his address 
adds to its persuasiveness and attraction.” This is a very dif- 
ferent attitude from that adopted by one of the Lords of Session 
in former days of whom Boswell tells us jn his “Life of Dr. 
Johnson”. It seems that Boswell had taken literary eounsel 
with the doctor while preparing a written argument tọ be laid 
before the Court of Session, but all the trouble he had Sncurred 
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would ‘appear to have béen thrown awdy'so. far a§ this parti” 
cular judge was concerned, as he subsequently told ‘Boswell that 
he ‘need take no pains in the preparation of such papers'for it 
was merely a case of “casting pearls before Swine.” No doubt 
the remark -was made jocosely, but-it was’ scarcely-in‘-its form 
complementary to the intellectual equipment of the members ‘of 
the Bench. Needless to say, Lord Macmillan, who has a here- 
ditary love of letters and has himself the pen of a ready writer, 
will Mave none of this. In his view it is essential that the 
lawyer, ‘if he is to attain efficiency in his calling “should be 
steeped in literature, and keep his mind constantly refreshed 
and: renewed by contact with the great thinkers of the past.” 
No’ bétter counsel than this can be given to him who is entering 
the profession, and well will it be if to it he gives heed.—S.J., 
1931, p. 126. 
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THE MADRAS BAR COUNCIL. 


We publish below the report of the Bar Council on the, 


working of the Bar Councils Act in Madras since the inaugu- 
ration of the Madras Council in 1928. It was placed before a 
conference of representative members of the profession con- 
vened by the Council itself and, in opening that Conference, the 
Advocate-General delivered an impressive address reviewing 
the position and explaining the main purpose of the Conference. 
As was to be expected, the report as well as the address drew 
attention prominently to certain aspects of the working of the 
Act, especially in connection with the exercise of disciplinary 
jurisdiction, and some of the resolutions of the Conference deal 
with this subject. We have no doubt that most of these resolu- 
tions will commend themsełves to the profession as well as to 
the public. It will be in consonance with the policy underlying 
the Bar Councils Act that in the matter of dealing with alleged 
cases of professional misconduct, the Council should be not 
merely a reporting authority but the deciding authority as well. 
We, however, deem it our duty to point out*that the Council 
as well as the profession will best serve their interests not by 
resenting outside scrutiny of their professional conduct but by 
so fixing their standard of conduct and judgment as to be 
beyond cavil or criticism. From time to time the profession 
is reminded of the difference between its estimate of itself and 
the public estimate of it and let it not be said even by the most 
carping critic that the members of the profession are disposed 
to be far too lenient towards their erring brethren. From this 


point of view, it seems preferable to securg finality to the ver- . 


dict of the Bar Council in disciplinary matters, not by a statu- 
tory rule excluding the jurisdiction of the High Cougt but, by 
the growth of a convention according to which the Hifh Court 


P 
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will deservedly respect the decision of that Tribunal. Resolu- 
tion No. 6 complaining against the entrustment of such enqui- 
ries to a District Judge seems to us rather misconceived. Under 
the Act, a case can be so referred only after consultation with 
the Bar Counc and the Select Committee explained this pro- 
vision as ingerted only on grounds of convenience “as a tri- 
bunal of the Bar Council will not in all cases be in a position 
to enquire satisfactorily into matters which have occurred in 
the mofussil.” We, have no reason to think that any such 
reference will be made agasnst the wishes of the Bar Council. 
In any event, it may be desirable if not sufficient to provide that 
the report of any such enquiry shall be forwarded to the Bar 
Council itself, to be dealt with by it as if on an enquiry made 
by a Committee of the Council itself. There is much to be 
said in favour of the suggestion that when an Advocate is charg- 
ed with a criminal offence, the matter should in the first in- 
stance be taken before the ordinary criminal courts of the land; 
but it must be understood that an acquittal there will not pre- 
clude proceedings under the disciplinary jurisdiction, if the 
acquittal is based on grounds that do not negative moral 
turpitude. 

It may not be out of place if we refer here to a feeling 
of disappointment in some quarters that it has not been pos- 
sible for the Conference to deal with many other topics. Against 
such disappointment, it may be pointed out that the Conference 
was not a general gathering of lawyers assembled to deal with 
all questions in which the profession is interested but a repre- 
sentative body convened by the Bar Council for certain stated 
purposes. We would, however, emphasise the desirability of the 
Bar Council putting itself in closer touch with Bar Associations 
in the mofussil and eliciting their views and suggestions 
on all important questions as and when they arise. Materials 
thus collected from time to time may be conveniently placed 
before special conferences with a greater certainty that all 
aspects of a question are likely to have been considered at leisure 
‘and with due deliberation. 


Opening the Conference, the Advocate-General said: 

On behalf of the Members of the Bar Council, I deem it a 
great privilege to extend a most cordial welcome to the Mem- 
„bers assembled in this Conference representing various associa- 
tions im the mofussil and in the metropolis. This is the first 
occasion ọn which a conference of this kind meets after the 
Indian Ber Councils Act was-passed. With all its defects and 
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imperfections the Act is a genuine attempt to unify the Bar in 
each one of the provinces of India, .recognising the claims of 
the Bar as a confraternity of a learned and honourable pro- 
fession to regulate the discipline of its own members, to lay 
down rules of conduct and etiquette for the guidance of its 
members, the conditions of entry into the profession and to set 
the right standards of legal education and training in order 
that the members of the legal profession might efficiently dis- 
charge their duties to their clients, to the Court, and towards the 
public. 

The epoch closing with the Bar Councils Act is a period 
of no mean achievement of the Indian Bar. The Bar in the 
different provinces of India may not be able to claim the hoary 
traditions of the English Bar but within the comparatively short 
period of its history, since the implanting of British legal insti- 
tutions into this country, there can be no gainsaying that it has 
played a great. honourable and a distinguished part in the evo 
lution of the legal institutions of this country and of its legal 
system. 

We can easily re-call names among the members of the 
[ndian Bar who, in point of legal erudition, forensic eminence, 
and skill in the art of advocacy, are not behind some of the great 
names which have adorned the English Bar. 

The Bar in our own province is not likely to suffer by 
comparison with the Bar in the rest of India. Mr. Eardley 
Norton, one of the ablest advocates of the Madras High Court, 
in his reminiscences, has paid a most eloquent tribute to some 
of the great leaders of the profession in Madras, who had made 
the reputation for Madras. 

Sir V. Bhashvam’s eminence in the profession is rightly look- 
ed upon by the Madras Bar as a part of its heritage and is a living 
tradition with it. The Mofussil Bar can be as much proud of 
the achievements of Sir S. Subramania Atyar, his versatility and 
his genius, as the Madras Bar. In my own time it has been 
my proud privilege to come in contact with some of the greatest 
personalities of this Bar. In my early days at the Bar, I used 
to stand dazzled by the forensic eloquence of Mr. V. Krishna- 
swami Atyar, the directness and force of Mr. P. R. Sundara 
Atyar’s advocacy which in the language of a late Chief Justice of 
this Court now in the Judicial Committee, reminded people of Sir 
Charles Russell; the quickness, penetrating intelligence, the 


matchless skill and adroitness of Sir K. Srinivasa Aiyangar, not ° 


to mention the great ability and resourcefulness of some uf the 
leaders of the Bar who are still happily with us. 
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On the bench, the members of the Indian Bar have distin- 
guished themselves in such a manner as to compel the admira- 
tion and the encomiums of the Judicial Committee on several 
occasions. They have enriched the Indian jurisprudence and 
made it a living system and not a feeble replica of the English 
system. Great Judges of the type of Sir Bhashyam and Sir 
Subramania Aiyar, Nanabhai Haridas, Dwarkanath Mitter, 
Gurudass Banerjee and Sir Ashutosh Mukerjee, Telang and 
Ranade, and Mahmood of Allahabad, are men of whom any coun- 
try may well be proud. I am not mentioning Sir T. Muthu- 
swami Aiyar, as he was technically not of the Bar. The mem- 
bers of the Bar have filled high offices of State with credit and 
distinction and recently members of the Indian Bar have been 
elected to the Judicial Committee. 


Quite in keeping with the traditions of the Bar in other 
countries, the Bar in India has played no mean part in the 
movement for Indian freedom, and in the constitutional and 
political progress of this country. In the legislatures of the 
country, the Indian lawyer has exhibited a remarkable debat- 
ing and parliamentary skill, though success in the forensic field 
is by no means a true measure or indication of one’s success as 
a parliamentarian. Fortunately in India the experiment was 
not tried as in England once of excluding lawyers from the 
legislatures which earned the Parliament from which lawyers 
were. excluded the unenviable reputation of being called “‘un- 
learned”. The Indian lawyer has shown his capacity for states- 
manship and settlement of national questions and has proved 
himself to be equally at home at conferences, negotiations and 
national diplomacy as in forensic advocacy. Sir T. B. Sapru 
and the other great lawyers of India that took part in the Round 
Table Conference have rendered a great and signal service to 
their country in this direction. The future India need not 
therefore despair of producing lawyers who can think in terms 
of society, the State, the nation, and the commonwealth. 


_  BroTHER MEMBERS OF THE BAr.—This Conference has been 
mainly convened with a view to take stock of the working of 
the Bar Councils Act forthe last 3 years in this presidency and 
= to enable the members of the Bar to suggest any remedies for 
removing the defects or for improving the existing machinery. 

A& we are’ meeting on the eve of great constitutional changes 
*and ofthe “birth of a new State,” to use the significant 

5 phraseolo r Of the Lord Chancellor of England, we owe it to 
ourselve¥ to make aur suggestions to His Majesty’s Govern- 
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ment and the countries’ representatives at the Round Table 
Conference in regard to the re-organisation of the judicial 
system as a part of the governmental structure. 


In all civilised countries at the present day, and especially 
in countries permeated by British jurisprudence, the efficiency 
of State machinery is rightly judged with reference to the prin- 
ciples on which justice is administered. The judiciary is alike 
the bulwark of the freedom of the individual as of the security 
of the State. 


. The subjects which are set down in the agenda will give 
you an idea of the problems on which you are called upon to 
give your considered opinion. Under the Bar Councils Act, 
as you are aware, ad hoc tribunals are constituted for the consi- 
deration of particular causes or complaints. The rules for regu- 
lating the procedure before the tribunal are made by the High 
Court. Opinion has been expressed in some quarters that the pro- 
cedure so laid down in regard to the inquiry before the tribunal, 
though conceived of as being i in the interest of the practitioner, 
tends to prolong the inquiry and is too complicated. It is for 
you to consider whether consistently with the principle that the 
proceedings against a practitioner are of a quasi-criminal 
character, it is possible to devise a simpler, more elastic and easy 
procedure. 


Again, there is a feeling in professional circles that there 
is no justification for the tribunals of the Bar Council consist- 
ing as they do, generally, of eminent lawyers serving merely 
as repertoires to the High Court I have heard it said that the 
function assigned to the Bar tribunals is not consistent with the 
dignity of the profession and with’ the autonomy of the Bar. 
On the other side it is urged with equal force that as an advo- 
cate has a right to plead and act, the practitifner is an officer 
of the Court and the ultimate and residuary jurisdiction should 
necessarily vest in the Court. lt is for you to consider whether 
it is possible or necessary to suggest any appropriate amend-- 
ment to the existing enactment in regard to the sphere of 
functions of the Bar Tribunals and the High Court. 


Questions have also been raised as to the extent or degree œ» 
to which the conduct of a hearing has to be entrusted to a 
complainant and the exact sphere of duty of the Tribunal of the 
Bar Council, in casés where the complainant does n o. 
to prosecute his complaint as also in the matter of the safe- 
guards against frivolous complaints being lodged ag&inst prac- 
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litioners which may have the effect of an undue publicity and 
loss of reputation which might ruin the career of a practitioner. 


Under the Indian Bar Councils Act, the Bar Council has 
the right, with the previous sanction of the High Court, to 
make rules to regulate the admission of persons to practise in 
the High Court, provide for the qualification to be possessed 
by persons applying for admission as advocates and the condi- 
tions subject to which advocates of other High Courts may be 
entitled to practise in the High Court. The Council is also 
entrusted with the jurisdiction to make rules, subject to the sanc- 
tion of the High Court, regulating the rights and duties of the 
advocates and their discipline and professional conduct. 
It may be a question for consideration as to how far it is 
necessary to have the previous sanction of the High Court in 
the matter of all these rules and whether it is not enough that 
the High Court is invested with the jurisdiction to veto any 
particular rule or classes of rules which may have the effect of 
interfering with the powers and duties of the High Court. 


The Council is also expected to take upon itself the duty of 
piving facilities for legal education and conducting examina- 
tions under its auspices. Section 15 of the Act provides in 
terms that the Bar Council may, with the sanction of the High 
Court, make rules for the giving of facilities for legal education 
and training and for the holding and conduct of examinations 
and the charging of fees in respect of the education provided 
or for the right to appear for the examinations held by the Bar 
Council. 

It is common knowledge that both in England and the 
Dominions the control of legal education and the testing of the 
fitness of people for entrance into the profession has always 
been in the handg of the profession. It has always been thought 
that the interests alike of academic studies and of fitness for 
the profession demanded a differentiation between University 
legal studies and instruction in a course of law for testing the 

"fitness as to admission into the profession. 

On account of historic accidents and the absence of a 

trained body of lawyers in the early years of British Indian 

= rule, the course of legal studies has naturally assumed a differ- 
ent direction in India. The framers of the Bar Councils Act 
were evidently influenced by the consideration that the time 
* has corge for the parting of the ways. It is for you, gentlemen, 
to consider whether in the interests of sound legal education 
and of efficiency it is desirable for the Bar Council to prescribe 
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any special tests or undertake the duty of imparting legal edu- 
cation to any extent. The problem ig one which bristles with 
difficulties. If it were possible for the Council to take over the 
administration of the Law College, our way might be rendered 
smooth. But for that, we have to count on the consent of-the 
Government and the Universty authorities. The question 
of an independent course of instruction without reference 
to the existing college or the University authorities, though 
theoretically possible, will resolve itself ultimately to orf of 
finance. 

The report, which the secretary has placed before you, 
will give you an idea of our exact financial position. With 
a view to cnable us to discharge our statutory duties efficiently, 
we made an appeal to the Government for financial assistance, 
but we are sorry to say that the appeal has not met with any 
response. 

Even in such a matter as the expenses in connection with 
the conduct of proceedings before the Bar Tribunal where the 
necessary professional assistance was not placed before the 
Court, the Bar Council felt considerable difficulties, but as the 
result of a deputation to the High Court, the Council is glad 
to say, that the matter has received the sympathetic considera- 
tion of His Lordship the Chief Justice, and the High Court has 
so amended the rules as to relieve the Bar Council of this 
burden. Our thanks are due to the High Court and to the 
learned Chief Justice. 

The Council is no doubt entitled to charge fees with the 
sanction of the High Court in respect of enrolment and may 
levy the fees contemplated in section 15 (d). But the profes- 
sion can easily realise how far it can use its power in this res- 
pect. There is a feeling that already the member entering the 
profession is overtaxed, in that he has to payea heavy enrol- 
ment fee of Rs. 625 and that is why the Council felt there was 
no justification to demand more than Rs. 50 in respect of an 
admission. We wish the Government would see their way to 
paying us a portion of Rs. 625. In spite of our financial posi- 
tion, the Council has undertaken the institution of a special 
course of lectures in subjects which are not included in the curri- 
cula of studies for the B.L. Degree examination. 

Gentlemen, it is for the profession to deeply consider the 
problem whether, even if a regular and complete course of legal 
education cannot be undertaken at this stage by the Bar Council, 
it is not feasible to devise special tests for entrance into the 
profession. N 
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I would only take a few minutes of your time on the sub- 
ject of the re-organisatiqn of the judiciary which is the other 
important subject in the agenda before you. Professional opi- 
nion in India is unanimous that there ought to be an immediate 
separation of the executive and judicial functions in the new 
dispensation. The majority of the Services Committee in the 
Round Table Conference were for the elimination of the civilian 
element in the constitution of the judiciary. There is a strong 
body*of opinion in favour of the view that the present consti- 
tution of the High Court is an anomaly and an anachronism. 


As you are all aware, its heterogeneous composition is due 
to historical accidents. When the first High Courts were 
established, the Indian Bar had not attained anything ‘like its 
present dimensions and did not command anything like the 
prestige it commands to-day. There was a sharp difference 
between the methods of judicial administration in the metro- 
polis and in the mofussil. Even the law applied to the settle- 
ment of the disputes between party and party was not the same 
in the mofussil as in the metropolis. The era of codification 
had just commenced. The fusion between the Supreme and 
the Sudder Courts had just been accomplished. To secure the 
efficiency of the new tribunals (High Courts) that were estab- 
lished, it was felt necessary to secure a minimum proportion 
of the civilian element and the barrister element in its composition. 


The civilian was expected to make his contribution by 
bringing to bear upon the work of the High Court, his wide 
knowledge of local and mofussil conditions, his training as a 
judge and an administrator and his knowledge of the verna- 
culars of the country gained in the early years of his career. 


The barrister was expected to impart a freshness of out- 
look and independence and to enrich Indian jurisprudence with 
the aid of the ever-fertile source of English law and equity. 


The constitution also provided for the High Court being 
, presided over by a barrister as Chief Justice. Recruitment 
from the indigenous Bar and the provincial judiciary was 
optional and was left to the enabling clause. It needs no 
argument to convince any one that there is absolutely no justi- 
fication for the perpetuation of the present constitution. Condi- 
tions have completely changed and we are living, as it were, 
in a new world. The Indian Bar is not behind the Dominion 
or evep the English Bar and there is absolutely no reason why 
the principle of the recruitment to the highest court from the 
ranks sofely of the Bar which has added to the prestige of the 
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judiciary in every part of the British Commonwealth should: be 
departed from in India. 


In pressing the case for the Bar, I am not unmindful of 
the fact that since the establishment of the High Court, -we 
have had several able and efficient Judges on the High Court 
from the ranks of the Civil Service and Judges like Sir R, West 
and Holloway have also made great contributions to our juris- 
prudence. I need hardly say that I yield to none in my respect 
for some of our present day civilian judges. 

-Even if there is any room for difference of opinion-as 
regards the recruitment solely from the Bar, there is no room 
consistently with the accepted principle of recruitment to the 
highest court with the sole and single eye to efficiency, for the 
perpetuation of any rigid rule of proportion, or for imposing 
any disability on any member of the Indian Bar from becoming 
a Chief Justice. The Bar has every right to feel that the pre- 
sent constitution is a slur on its capacity and its attainments. 
The Bar Council and the Madras Advocates Association have 
already expressed themselves very strongly in favour of a 
thorough change in the constitution and composition of the 
High Court and have sent their representations to the autho- 
rities and to some of the lawyer members at the Round Table 
Conference. We trust and hope that the Indian delegation 
would see to our recommendations being carried out. 


It is now agreed on all hands that the future constitution 
of India should be federal and the Indian State should be com- 
posite in its character. Federalism implies a definition and 
demarcation of the functions and powers of the several units 
composing the composite structure. The constitution of a 
Supreme Court with power to settle inter-statal or inter-pro- 
vincial disputes, to pronounce finally on the constitutionality 
or otherwise of the enactments of the provincial, central or 
federal legislatures is therefore a practical problem awaiting 
solution at the hands of our constitutional experts. In regard 
to a court acting as an arbitrator between States, Governments 
and Legislatures and the extent and degree to which a court has 
to be invested with jurisdiction in this behalf, gentlemen, you 
are aware that there is a sharp difference of opinion among 
political thinkers. 

On the one hand, it is urged that to invest a court with a 
plenary jurisdiction in these matters woyld be practically to 
transfer political power in a democratic state from the people’s ° 
representatives to a body of judges trained in legal i, angen anil 
_ legal ideas and that you cannot always be sure of ha 
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shalls to regulate the working of the constitution and thereby 
decide the destiny of the State. On the other side it is urged 
with equal force that if the instrument of Government is to 
provide for a composite structure, is to define and demarcate 
functions between the component units, a judicial determination 
of the respective spheres of functions is an inevitable con- 
comitant of federalism. . 

The investing of the jurisdiction in a Supreme Court in 
constftutional matters might raise the further point as to how 
far the normal functions exercised by tribunals in countries 
governed by a written constitution in the course of an ordinary 
litigation on their being called upon to decide on the ultra vires 
or, inira vires character of the legislation is to be encroached 
upon or to be inter-related to the constitutional functions of 
the Supreme Court. The question has also to be considered 
as to whether it is advisable to drop altogether the system 
obtaining under the present constitution, of constituting the 
Governor-General or the Governor as the sole arbiter in regard 
to certain constitutional matters. In regard to the Supreme 
Court functioning as an inter-statal tribunal, the nature of its 
jurisdiction may not be of the same character in regard to inter- 
statal (meaning thereby between two Native States) and in 
regard to disputes inter-provincial, or between province and a 
State. 

Again in dealing with inter-statal disputes, the subject of 
what constitutes justiciable disputes, which by no means is an 
easy matter, may assume importance and the question will have 
to be considered as to how far matters which come now under 
the head of paramountcy should be brought under the jurisdic- 
tion of the Supreme Court. l 

These are some of the problems which await solution at 
the hands of ow constitutional experts. Above all, the pres- 
tige which the court will command will depend upon the prin- 
ciples on which the court is constituted. Is it too much to hope 
, that, if such a tribunal is to be established for the whole of 
the Indian Continent, its constitution will provide for the court 
being recruited on the principles on which the world court 1s 
constituted under the League Covenant? If that is done, I 
am full of hope that the Indian Supreme Court will command 
the respect and the prestige which the U. S. Supreme Court 
deservedly commands. 

Before | close “my remarks I would allude to one or two 
points which have cropped up as a result of the suggestions 
made bythe mofussil members of the Bar. I would request the 


LX] í THE MADRAS LAW JOURNAL. 125 
Conference to consider the desirability of having a Council of 
Law Reporting on the lines of the Incprporated Council of Law 
Reporting established as early as 1864 in England. In regard 
to representation of the mofussi! members in the Bar Council, 
may I throw out a suggestion that it will be much better to leave 
it to some kind of convention rather than have a special statu- 
tory provision in that behalf. I wish that the Council had been 
in a position to arrange a Conference of all the lawyers of the 
Presidency but considerations of business expediency had* com- 
pelled them to have recourse to the procedure of inviting repre- 
sentatives of associations both in the city and the mofussil. The 
Council appeal to the members of the Bar to accept the procedure 
in the right spirit. ‚The Bar Council being a statutory body 
representing the advocates of the Presidency felt constrained to 
invite only advocates to the Conference and regretted very much 
that they were not in a position to extend their invitation to the 
pleader members of our profession. The Council also take this 
opportunity of requesting all the members of the mofussil Bar, 
eligible to become advocates, to become such forthwith. 


REPORT. 


The Indian Bar Councils Act was brought into force with 
respect to the High Court of Judicature at Madras by the notifica- 
tion of the Government of India, dated the 27th March, 1928, with 
effect from 16th July, 1928. The first rules of the Bar Council 
relating to the election of its members and the transaction of its 
business were made by the High Court on 4th August, 1928. 
According to the proviso to section 4 of the Act the Advocate- 
General, Madras, is the Chairman ex-officio of the Bar Council. Of 
the remaining 14 members 10 were elected on 22nd September, 
1928 and four were nominated by the High Court on 29th Septem- 
ber, 1928. The Bar Council met for the first time on 9th Octo- 
ber, 1928, when the late Sir Murray Coutts-Trotter, the then Chief 
Justice, opened the proceedings with an address of welcome to 
which the Advocate-General made a reply. 


The Bar Council has a number of duties to discharge under 
the Act and it had to equip itself with the necessary means to per- 
form them satisfactorily. The Registrar of the High Court was 
requested to give one of the rooms of the High Court to the Bar 
Council to have its office and he with the sanction of the Chief 
Justice was so good as to comply with the request. For this and 
other similar acts the Bar Council desires to express jts sense 
of gratitude. A certain amount of preliminary work had to he 
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done before the Bar Council could actually begin to function. A 
Committee was appointed to go into the financial position of the 
Bar Council and to make “proposals about the appointment of the 
staff necessary to carry on the work of the Bar Council. Another 
Committee was appomted to frame rules under sections 8 and 15 
of the Act regarding the qualifcations which would entitle per- 
sons to be enrolled as advocates, and the conditions under which 
advocates’ on the roll of other High Courts in India, may, in 
special cases, be permitted to appear in our High Court. Accept- 
ing the recommendations of the Budget Committee the Bar Coun- 
cil resolved to have a full-timed Secretary to be in charge of its 
office and accordingly the Secretary was appointed in December, 
1928. In the meantime, the Rules Committee had framed the 
draft rules which were considered by the” Bar’ Council and were 
after approval placed before the High Court for sanction. Care 
was taken to include in these rules a provision which would en- 
able the different classes of legal practitioners to be enrolled as 
advocates. The case of second grade pleaders however was left 
out as the High Court had long ago ceased to give second grade 
pleaders’ certificates and as the class of second grade pleaders 
would in the course of time become extinct. The High Court 
made a few alterations in the rules proposed and sanctioned them 
in April, 1929, so that they might come into force with effect from 
16th July, 1929. The Bar Council could not in the interests of 
the profession agree to some of the modifications made by the 
High Court nor to its being saddled with the onerous task of con- 
ducting the examinations for articled clerks of the High Court as 
a condition precedent to its getting the conduct of the examina- 
ton for apprentices into its hands. But as the Bar Council was 
anxious to start work and as the intervention of the summer vaca- 
tion would further postpone the final passing of these rules it 
decided to accept the modifications for the time being and to 
press for its original proposals later on. Thus though the Act has 
been in force since July, 1928, the Bar Council began to function 
actually only after 16th July, 1929. 

The business of the Bar Council is transacted ordinarily at 
one of its meetings, but any. particular matter may in the discre- 
hon of the Chairman be disposed of by placing it before the mem- 
Bers of the Bar Council in circulation. There were in all twelve 
meetings of the Bar Council and these meetings were held in the 
Chambers of the Advocate-General as the Bar Council Office was 
too small- for that purpose. The interval between consecutive 
meetings varied from one to two months, and depended upon the 
accumulation of work to be placed before the Bar Council for con- 
sideration. The imgarticability of convening meetings of the Bar 
Coancil oftener than it has been possible and the necessity of dis- 
posing “of certain matters expeditiously required the appointment 
of the Sf&anding Committees of the Bar Coyncil to deal with matters 
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relating to (1) discipline, (2) enrolment, (3) examination, and 
(4) finance. Excepting matters of special difficulty or import- 
ance which were referred to the Bar Cotincil, all other matters fall- 
ing within their respective spheres were finally disposed of by these 
committees. Besides these standing committees the Bar Council 
appointed other committees from time to time to deal with parti- 
cular questions coming up before it for solution. ° 


The following are some of the important matters which camı 
up before the Bar Council for consideration :— ° 


(1) the steps to be taken to do away with different grades 
of legal practitioners and to have a unifed bar; 

(2) unlicensed persons regularly practising before Income- 
tax Officers and Courts and the means to put a stop to the practice; 

(3) private vakils appearing in criminal cases; 

(+) the statutory provisions relating to the constitution of 


the High Court Bench and the consequent difficulty in filling up 
the vacancies occurring in the High Court Bench; 


(5) rule of the Rangoon Bar Council in effect denying to 
the advocates of other High Courts as such, the right to practise 
even in the subordinate Courts of Burma; 


_ (6) the appointment of more official receivers to ensure 
quick dispatch of business ; 


(7) the effect, if any, of the mere insolvency of ‘a lawyer 
on his right to practise; and e 4 


(8) touts and how to meet the evil. 


Commsitices—The Rules Committee has already been refer- 
red to. The Committee appointed to frame rules of professional 
conduct and etiquette brought forward before the Bar Council a 
number of rules to be observed by members of the Bar in the 
discharge of their professional work. These rules were thoroughly 
discussed by the Bar Council and it was found that with regard 
to certain questions on this subject it was not possible to lay down 
a general rule. Such questions were therefore reserved for coh- 
sideration at a future date and rules were formulated by the Bar 
Council only in certain matters. l a: 


The Discipline Committee of the Bar Council was appointed 
on 2nd February, 1929, to deal with complaints of misconduct 
against advocates and also other matters regarding the professional 
etiquette. These matters had till'then'been referred to the’ Pro- 
fessional Etiquette Committee or reserved for consideration at a 


meeting of the Bar Council. The Committee met in all 26 times® 


and disposed of 26 complaints, 50 applications for permission’ to 
be directors of joint stock companies and 13 letters reqkesting the 
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opinion of the Bar Council on specified questions. In six of the 
complaints the facts were such as to call for an enquiry and they 
were accordingly forwarded to the High Court. In 13 others the 
advocates concerned were able to give a satisfactory explanation 
and no further action was deemed necessary. Three of the com- 
plaints were withdrawn by the complainants which they were per- 
mitted to dd as the Committee was satisfied that the withdrawals 
were made bona fide and not in collusion with the advocate with 
intent to avoid an enquiry. The remaining four complaints were 
returtfed as the practitioners complained against were not advo- 
cates, Permission to be a director of a joint stock concern was 
granted in all excepting five cases and these five were referred to 
the Bar Council for disposal. In most of these cases in which 
permission was granted the business concerned was a bank and the 
advocate’s remuneration as a director was quite nominal. Of the 
other five cases permission was granted in three but refused in 
two, in one of which the advocate sought permission to be a dis- 
irict inspector of a certain tea company and in the other the objects 
for which the company was formed appeared to be questionable. 
The questions which came up before the Committee for opinion 
have, some of them, been already stated while dealing with the 
work of the Bar Council. To these may be added the further 
questions— 

(i) whether a servant of a Native State, while on leave, is 
entitled to resume practice as an advocate, if the rules of the State 
had no objection; 

(%) whether the power of the High Court to refer a com- 
plaint for enquiry to a District Judge under section 10 of the Act 
could be exercised after the complaint had been referred to a 
Tribunal of the Bar Council; 


(i1) what is the duty of an advocate who is in possession 
of information directly bearing on a matter under enquiry by the 
Court. 


The Enrolment Committee was appointed on 21st July, 1929, 
to deal with all matters connected with the admission of persons 
as advocates. The Committee met 70 times and disposed of 
292 applications for enrolment and 85 other applications. The 
‘Examination Committee was appointed on 21st July, 1929, to deal 
with all questions connected with the examinations conducted by the 
Bar Council. The Bar Council holds twice a year, in the months 
of April and October, an examination in the Law of Practice and 
Procedure which every pupil has to pass in order to qualify him- 
self for enrolment as an advocate. The Committee did not think 
it necessary to make gny change in the practice of setting ques- 
‘tion papers in two parts, one part to be answered without books 
and the other part to be answered with books. The Committee 
also held #ne examination for articled clerks of the High Court 
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and another has been arranged to be held about the end of this 
month. 


Legal Educatton.—The Bar Council is seriously handi 
capped in this respect. In its present financial position it is not 
possible for it to have a well-equipped library and separate accom- 
modation which are essential requsites if it is to afford facilities 
for legal study and research. Until its financial prospects are im- 
proved the Bar Council has to content itself with what little it 
can do by arranging for occasional lectures. Even for this purpose 
it has not sufficient funds. The annual income is only sufficient 
to meet the working expenses of the Bar Council. Whereas the 
expenses are bound to increase with the increasing volume of 
work, the income on the other hand is quite uncertain and may 
possibly go down. However, an attempt was made to make a 
beginning with the co-operation of the members of the Bar. Seve- 
ral leading members were requested to deliver lectures to the 
pupils and most of them readily consented. The Bar Council 
takes this opportunity to thank all those gentlemen who were good 
enough to undertake the task at considerable personal inconve- 
nience. In the year 1929-30 a series of cight lectures was deli- 
vered on select portions of the two Procedure Codes, Limitation 
Act and Bankruptcy, and in the present year 1930-31 a series of 
seven lectures has already been delivered on the two Procedure 
Codes and a series of lectures on Limitation Act and Bankruptcy 
is being delivered. Besides these lectures the Bar Council also 
arranges every year a course of lectures on professional conduct 
and advocacy. All these are with the permission of the Regis- 
trar arranged in the Court rooms outside working hours. 


Tribunals—The High Court if it does not summarily re- 
ject a complaint of misconduct against an advocate has to refer it 
either to a Committee of the Bar Council or to a District Judge 
for enquiry and report. This Committee called the Tribunal is 
constituted for each case by the Chief Justice from among the 
members of the Bar Council and has to consist of not less than 
three and not more than five members and one’of the members 
so nominated is appointed the President of the Tribunal. Nothing 
is mentioned in the Act about the special functions, if any, of the 
President nor what is to happen if there is a difference of opinion 
among the members of the Tribunal. The Act is not clear as to 
the exact character of the Tribunal so constituted. The ques- 
tion was raised whether the Tribunal could function in the absence 
of any one of the members. The Bar Council resolved that it is 
not desirable that the enquiry should proceed if any member is 
unable to be present. Again what is to be the actual bearing of 
the report on the final order in the case? There is no clear pro- 
vision in the Act to hear the complainant before final orders are 
passed by the High Court but it has power to make the proper 
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order as to costs. These are some of the questions requiring 
decision. A few of these questions arose in some cases and the 
High Court has decided them in one way or other. Such of the 
matters as can be made clear by the rules made under the Act 
have to be so deall with. Other subjects require statutory amend- 
ments, 

= The High Court has framéd rules to regulate the procedure 
to be followed in enquiries before Tribunals and District Judges. 
These rules closely follow the procedure in warrant cases in cri- 
mina? trials, but the advocate concerned 1s given ah option to give 
evidence as a witness on his behalf. At first, provision had not 
been made in the rules for cases m which the complainant was un- 
able to prosecute his case on account of poverty or for those cases 
where there was no complainant and the case was taken up by the 
High Court without a complaint. When this was brought to the 
notice of the High Court additional rules were framed which still 
left one point unsatisfactory. According to these latter rules the 
expenses of engaging an advocate were io be met by the Bar 
Council out of its funds and the fee paid by the Bar Council in- 
cluded in the final order for costs made by the High Court. The 
Bar Council took objection to its being made liable to pay the fee 
for engaging an advocate as such fee may or may not be finally 
recovered. The High Court after hearing the contentions of the 
Bar Council was pleased to amend the rules so that all the 
expenses of conducting the prosecution of the complaint before the 
Tribunal will be met by the High Court. It has been considered 
necessary to dwell at some length on this subject as some of the 
cases referred to the Tribunals of the P_—~ wuıncil had a rather 
protracted trial. In one or two cases there was an additional 
factor,- namely, the- Tribunal had not the assistance of an investi- 
gating agency like the police in criminal trials. 

- The total number of cases referred for enquiry were 14 in 
1929, 7 in 1930 and 3 in 1931 up till now. In 13 of these cases 
final orders have been passed by the High Court. Only in one ot 
them did the High Court differ from the report of the majority ot 
the Tribunal acquitting the advocate. In all the other cases the 
High Court upheld the findings of the Tmbunal and passed orders 
accordingly. Of the rest no order may be necessary in one of 
them as the advocate concerned has already been struck off the 
rolls. Out of the remaining ten cases one was allowed to be with- 
drawn by the High Court and three others are awaiting the final 
orders of the High Court. In two out of these three the High 
Court was not satisfied with the reports and so remitted them back 
to the Tribunals for further enquiry. Final orders have not been 
passed on the revised reports. There are at present six cases 
pending before the Tribunals of the Bar Council and it is hoped 
that these will be disposed of without delay as the rules of proce- 
dure haye been amended so that the High Court will meet the 
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expenses in all cases where there is no complainant or where the 
complainant is unable to bear the expense. 


Finance—Last but not the least is the question of finance: 
Soon after the formation of the Bar Council the Registrar of the 
High Court who had been acting till then as its Secretary handed 
over to the Chairman, Bar Councik a sum of Rs. 18,648-6-0 which 
represented the balance out of the amount received from advo- 
cates under section 8 (2) of the Act after defraying the election 
and other expenses of the Bar Council. Out, of this amoynt a 
sim of Rs. 14,7649-10 was, with the previous sanction of the 
High Court, invested in 5 per cent. 1945-55 Bonds of the face 
value ef Rs. 14,000, and the balance was reserved for meeting 
the current expenses of the Bar Council. 


The sources of income of the Bar Council under the Act are 
the fees payable to it in respect of (1) enrolment of advocates, 
(2) enjoyment of educational facilities provided, and (3) the right 
to appear at examinations held by the Bar Council. The difficul- 
ties in the way of the Bar Council providing educational facilities 
have already been referred to and therefore there are practically 
only two sources of income. With regard to the first of these, 
namely, the fee payable to the Bar Council at the time of enrol- 
ment, the Act provides that in the case of persons falling under 
section 8 (2) (a) of the Act the fee shall be Rs. 10 and iņ, the 
case of others the fee is that fixed by the rules of the Bar Coun- 
cil. The Bar Council of Madras found itself at a disadvantage 

as against other Bar Councils in the matter of prescribing a fee 
to be paid to it on enrolment. While in all other provinces except 
Bengal the stamp fee realised by the Government for entry as an 
advocate is only Rs. 500, here in Madras it is Rs. 625. Even 
in Madras till 1922, the stamp fee was only Rs. 500 and it was 
then increased to Rs. 625. The Bar Council had to take this 
circumstance into account in fixing the fee payable to it in respect 
of every enrolment. It was hoped however that the Government 
could be persuaded to reduce the stamp fee to itsẹold rate so that 
the Bar Council may make a corresponding increase in the fee pay- 
able to itself. But the Government was neither willing to reduce 
the stamp fee nor to forego a portion of it in favour of the Bar 
Council. In these circumstances the Bar Council had to keep the 
fee fixed at Rs. 50 only. If the income under this head be ex- 
amined we find that in the year 1929-30 (July to July) there were 
154 enrolments and in the next year 1930-31, the number fell to 
120. The fall in the number is chiefly due to the fewer pleaders 
who applied for enrolment as advocates. From the number of 
pupils now stadying in the chambers of advocates it seerns proba- 
ble that the number. of enrolments in the next year may cgme up 
to 100 only. If it be remembered that the number of enrolments 
in 1929-30 was considerably increased by the great niimber of 
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pleaders who availed themselves of the Bar Council rules for en- 
rolment, it ıs fairly clear the number of enrolments in future years 
is not likely to exceed 100 per year. 


The other source of income is the surplus remaining out of 
the examination fees after meeting the expenses of the examina- 
tion. Even under this head there has been a decrease in the sur- 
plus from that of the last year, as it is not now necessary that 
pleaders should pass the procedure examination in order to qualify 
themselves for enrolment. There were 121 candidates for the 
examination of October, 1929 and 114 for April, 1930, but there 
were only 63 candidates in October, 1930 and there are only 
95 candidates for the examination to be held this month. Even if 
the income from these two heads be taken at their best they are 
only sufficient to meet the necessary expenses of the Bar Council. 
It will be hardly possible to save sufficient sum of money which may 
be made available for investment. With the increase in the volume 
of work done by the Bar Council more accommodation will be 
necessary for the office, and if a good library is to be maintained 
it will be desirable to have a separate building too. The Bar 
Council has to hold its examinations in one place, lectures in 
another placc and the sittings of the Tribunal in a third place. 
With separate accommodation and a well-furnished library the 
Bar Council can with ease take up the work of legal education. 
Further the Bar Council should not have to depend for its ordinary 
expenses wholly upon the varying incomes of each year, but 
it is eminently desirable that it should have a funded capital suff- 
cient to yield an income enough to meet ils annual working ex- 
penses. The question is how to find the amounts necessary foi 
these essential requisites. Something beyond the small savings 
that might be made annually is necessary. An attempt must be 
made not only to improve the income from the existing sources 
but other possible sources must be found. 





RESOLUTIONS PASSED AT THE LAWYERS’ 
CONFERENCE. 


(1) That in the opinion of this Conference it is desirable 
that every complaint against an advocate should be lodged before 
the Bar Council and that every complaint to the High Court 
should be referred to the Bar Council before an enquiry is directed 
and a tribunal constituted. 

(2) That in the opinion of this Conference it is desirable 
that the constitution of the tribunal for enquiry into cases of mis- 
conduct may be left to the Bar Council. 

e(3) That in the opinion of this Conference it is desirable 
that a ity should attach to the findings of the Bar Council 
Tri 
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(4) That any aggrieved party may have the right to appeal 
to the Bar Council to review the findings of the Tribunal. 

(5) That it is undesirable that the High Court should have 
any jurisdiction to interfere with the findings of the Tribunal or 
of the Bar Council as the case may be, at any rate in cases where 
the practitioner has been acquitted of misconduct. 

(6) This Conference is of opinion that the District Judge 
should not be invested with any jurisdiction in regard to the enquiry 
in respect of an advocate’s conduct. E ; 

(7) That in the interests of the profession and the public 
it is necessary to institute a faculty or society of advocates for the 
whole of the Province with authority to admit and enroll practi- 
tioners and with complete disciplinary jurisdiction over the 
practitioners. 

(8) This Conference is of opinion that it is undesirable that 
proceedings should be initiated against an advocate under the dis- 
ciplinary jurisdiction in cases involving a criminal offence which 
has no direct reference to the discharge of professional duties 
before the matter has been enquired into and tried by the ordi- 
nary criminal Courts. 

(9) That in regard to the rule-making powers of the' Bar 
Council, this Conference is of opinion that instead of the rules 
being subject to the previous sanction of the High Court, it is 
enough that the High Court is invested with a power of vete in 
regard to any specified class of rules. 

(10) That this Conference requests the Bar Council to bring 
to the notice of the Government and the members of the legislative 
bodies, the resolutions passed at this Conference and to urge upon 
them the necessity of undertaking legislation for remedying the 
defects in the Indian Bar Councils Act in the light of the resolu- 
tions passed at this Conference. 

(11) This Conference appeals to the electorate to see that 
a proper and fair representation is secured to the mofussil Rar 
and to the members of the junior Bar at the coming election. 


(12) In the opinion of this Conference the time has come 
for a thorough change in the constitution and composition of the 
High Court and the High Court Bench should be solely recruited 
from the ranks of the Bar and from such as have practised at the 
Bar; in any event there is absolutely no justification for perpetuat- 
ing any rule of proportion or imposing any disability on a certain 
class of practitioners from occupying the office of Chief Justice. 

(13) This Conference endorses the recommendations of the 
majority of the Services Committee of the Round Table Confer- 
ence in regard to the elimination of the civilian element from the 
judiciary. i 
(14) In the opinion of the Conference, as a part of the 
general constitutional changes it is desirable to give ifmediate 
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effect to the principle of the separation of the Executive and 
Judiciary. 

(15) That in the opinion of this Conference, it is necessary 
to have a Supreme Court as a part of the general federal struc- 
ture for all India with power (t) to decide constitutional ques- 
tions, (#4) to decide inter-State, inter-provincial, inter-State and 
provincial disputes with necessary sanctions attached to the judg- 
ments of the Tribunal, and ($$) to act as a Court of reference in 
respect of constitutional questions or the uliva wires and intra vires 
character of legisldtion arising in the course of litigation before 
the ordinary tribunals. That in order to ensure the proper func- 
tioning of the Supreme Court and in order that the Supreme Court 
might command the necessary respect and prestige, the Court 
should be so constituted as to secure among its personnel, lawyers 
of the highest eminence on the lines of Article 2 of the Statute 
relating to the Permanent Court of International Justice. 


(16) This Conference is of opinion that Court-fee under 
the existing enactment is operating harshly on the litigant public; 
it ig not in consonance with sound principles of administration of 
justice that the Court-fee should he treated as a special source of 
revenue to the State. This Conference urges upon the Govern- 
ment to undertake the immediate revision of the Court Fees Act 
so as at least to reduce the Court-fee to the level obtaining before 
1922. 

(17) This Conference is of opinion that Bar Associations 
should be formed in all mofussil centres where they do not exist 
at present and that all advocates of the Presidency should enrol 
themselves as members of such Associations. 

(18) This Conference requests all First Grade Pleaders 
eligible to become advocates to take steps to get themselves enrolled 
as advocates. | 

(19) This Conference requests the Government to pay over 
to the Bar Council 50 per cent. of the stamp fee levied for entry 
as an advocate with a view to enable the Bar Council to satisfac- 
torily discharge*its statutory functions. 


DISCUSSION ON RESOLUTIONS. 


The main question which was discussed was the re- 
lative sphere and the functions of the Bar Council Tr- 
bunal, the Bar Council, and the High Court in regard 
to disciplinary proceedings against a practitioner. The dis- 
cussion was initiated by Dewan Bahadur T.. Rangachariar, Vice- 
Chairman of the Bar Council and Leader of the Opposition, Legis- 
lative, Assembly. The following delegates took part in the dis- 
.cussion: Messrs. C. Brooke-Elliott, T. R Venkatarama Sastri, 
S, Varddachariar, P.“ Venkataramana Rao, K, V. Krishnaswami 
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Aiyar, Ganti Lakshmanna, V. Govindarajachari, K. Sanjiva 
Kamath, N. Thiruvengadatha Aiyangar of Kumbakonam, 5. Ranga- 
swami Aiyangar of Devakottah and K.*Ramasesha Aiyar of Cali- 
cut. The general sense of the Conference was in favour of giving 
a finality to the findings of the Bar Council Tribunal. There was 
a strong feeling against the High Court being clothed with power 
to interfere with the finding of tite Tribunal. The general sense 
of the Conference was also against disciplinary proceedings being 
taken against advocates in cases involving a criminal offence not 
arising in the discharge of one’s professional duties before the 
ordinary Criminal Courts had been moved in the matter. The 
Conference was against an enquiry being conducted by District 
Judges into conduct of advocates. 


In the evening, the Chairman and the members of the Bar 
Council gave a garden party to the advocates in the compound of 
the High Court. The party was well attended. | 


The Conference next discussed the question of the necessity 
of the amendment of the existing 1ales in regard to the procedure 
at the hearing before the Bar Tribunals. Mr. C. Brooke-Elbott 
opened the discussion and suggested simplifying of the procedure 
on the lines of the Solicitors Act in England. lt was pointed by 
some of the members including Messrs, T. Rangachariar and 
P, Venkataramana Rao that a departure from the existing proce- 
dure might embarrass the practitioner in cases where there was 
something in the nature of a crime attributed to the practitioner in 
the course of the discharge of his professional duties. Mr. T. R. 
Venkalarama Sastriar expressed a leaning in favour of the simpli- 
fication of the procedure. After some discussion it was decided 
to leave it to the Bar Council to consider feasibility and the desir- 
ability of a simplification of procedure in consultation with 
mofussil Bar Associations and placing suggestions before the High 
Court. Under the circumstances it was felt that there was no 
necessity to have any independent resolution on the subject. 


Some discussion then ensued on the questiop of the necessity 
of a proper representation of the mofussil members on the Bar 
Council and the Conference passed resolution No. 11: “This 
Conference appeals to the electorate to see that a proper and fair 
representation is secured to the mofussil Bar and to the members * 
of the junior Bar at the coming elections”. 


CONTROL OF LEGAL EDUCATION. 


There was a lively discussion on the question as to the neces- 
sity and the desirability of the Bar Council as representing the 
profession organising legal studies and instituting its own tests 
for the purpose of judging the fitness of* persons entering thee 
profession. The general feeling was in favour of the profession 
directing the control of legal education with a view fp test the 
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fitness of candidates for entering the profession. Some of 
the members pointed out the financial difficulties as also the in- 
advisability of reduplicatién of legal studies and legal examina- 
tions. Some others pointed out that there was no necessary con- 
flict between the University giving an academic direction to the 
study of law and the profession and the Bar Council devoting 
more attention to the practical side of it. A large number of mem- 
bers took part in the discussion including the Chairman of the 
Conference, Messrs. B. Sitarama Rao, T. R. Venkatarama Sastri, 
K. V°? Krishnaswami Aiyar, K. V. Sesha Aiyangar, T. R. Rama- 
chandra Aiyar, President of the Advocates Association and 
T. Rangachariar. The following resolution was passed: “This 
Conference is of opinion that early steps should be taken for the 
Bar Council, as representing the profession, imparting legal educa- 
tion and instituting law examinations with a view to test the quali- 
fications for entry into the profession.” The Conference appoint- 
ed a committee to devise ways and means for giving effect to the 
principles of the resolution. The Committee consists of the Advo- 
cate-General, the members of the Bar Council, Sir C. P. Rama- 
swami Aiyar and Messrs. V. V. Srinivasa Aiyangar, S. Varada- 
chariar, P. Venkataramana Rao, K. V. Krishnaswami Aiyar, 
Ganti Lakshmanna, M. Kalidasu, V. Govindarajachari, P. Govinda 
Menon, K. Sanjiva Kamath, Kota Subba Rao, K. V. Ramaswami 
Aiyar, Prabhala Lakshmi Narasimham, and N. Thiruvengadatha 
Aiyangar. l 


oe? 


CONSTITUTION OF THE HicH Court. 


The next subject taken up was the constitution and composi- 
tion of the High Court. The Conference was unanimously of 
opinion that the time had come for a thorough change in the 
constitution and composition of the High Court and that the High 
Court should be recruited entirely from the ranks of the Bar or 
such as had had an active practice at the Bar. The discussion was 
initiated by Mr. P. Venkataramana Rao, Government Pleader. 
In an elaborate speech, he went into the whole question at full 
length and referfed to the judicial system obtaining in the Domi- 
nions, the Quebec resolutions and the British North America Act 
and pointed out that there was absolutely no justification why the 
. High Courts in India should not be directly recruited from the 
Indian Bar having regard to the importance which it had attained 
to-day. Mr. S. Muthiah Mudaliar, ex-Minister, also strongly sup- 
ported the resolution and pointed out that the Madras Govern- 
ment had already committed itself to the principle that old dis- 
abilities should be removed and that the rule of proportion laid 
down in the Government of India Act should be abolished. - 


ti} 
SUPREME COURT For INDIA. 


e The pext subject taken up was the question of the constitu- 
tion of ith Supreme Court. Mr. T. R. Venkatarama Sastriar, ex- 
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Advocate-General, initiated the discussion. In the course of 
his speech he referred to the fact that even publicists 
who were originally not in favéur of a federal con- 
stitution were for the institution of a Supreme Court 
as a part of the new constitution, and that the question had be- 
come a practical problem, after, the deliberations at the Round 
Table Conference and the declaration by His Majesty’s Govern- 
ment that the future constitution of India should be federal in its 
character. If ultimately the future constitution was resolved upon 
to be federal, the question of a Supreme Court with poWer to 
decide constitutional, inter-State or inter-provincial questions was 
a necessary concomitant of federalism. 


There was some discussion on the question as to whether the 
Supreme Court should be a concurrent or exclusive Court of 
Appeal from the High Courts in the provinces and if the Supreme 
Court was to be a Court of Appeal, what exactly were the powers 
to be reserved to the Judicial Committee. One or two members 
expressed whether the discussion of the question of the Supreme 
Court was not premature. The Conference while clear on the 
necessity of having a Supreme Court to decide constitutional 
matters was not quite decided on the other question mooted. The 
opinion was unanimous on the question that unless the Supreme 
Court was manned by lawyers of highest eminence, the Court was 
not likely to function properly. 


APPOINTMENT OF OFFICIAL RECEIVERS. 


Next, the question of the appointment of Official Receivers was 
taken up. There was a feeling at the Conference that there was 
much needed reform in regard to the institution of Official 
Receivers in the mofussil. The Conference requested the Bar 
Council to take up the question of Official Receivers and submit 
proposals to the Government. 


The last question taken up was the question of permitting 
advocates in the mofussil to take apprentices. The President made 
an appeal to the members to defer the question efor some time in 
view of the fact that at present the various mofussil stations were 
not equipped with good libraries and in view of the difficulty of 
instituting separate course of lectures in professional ethics and 
other matters in Madras and in the mofussil. The Conference” 
accordingly deferred the consideration of the question to a future 
date. 


PRESIDENTS CONCLUDING REMARKS. 


The President in the course of his concluding remarks thanked 
the members for their cordial co-operation and for the response 


which the invitation of the Bar Council had received at the hands % 


of the mofussil and the Madras associations. He said that he 
himself had very little experience of presiding at confernces and 


~~», 
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but for the enthusiasm, the earnestness and the cordial co-operation 
of those assembled at the Conference, the Conference would not 
have been the success that 1t was. He also referred to the services 
of Mr. K. S. Krishnaswami Aiyangar and gratefully acknowledged 
the help which he had always received at the hands of his colleagues 
on the Bar Council a good number of whom were his respected 
elders. À 


Dewan Bahadur T. Rangachariar, on behalf of the Conference, 
conveyed his thanks to the President and paid an eloquent tribute 
to the address delivered by the Chairman and to the way in which 
he conducted the proceedings. The speaker humorously remarked 
that the President showed himself to be a benevolent autocrat 
imbued with a strong democratic spirit. The President was their 
official head and representative; but if it was a question of choosing 
a non-official head, there could be no doubt that the choice would 
fall on the official head. Mr. Rangachariar hoped that there 
would be frequent conferences of lawyers in the Presidency. 

Mr. N. Thiruvengadatha Aiyangar also joined the previous 
speaker in thanking the President. 

-© Mr, Prabhala Lakshmi Narasimham of Vizagapatam, while 

thanking the. President, referred to the good work that the Bar 
Council had done and especially to the services done by Mr. K. S. 
Krishnaswami Aiyangar. Mr. Narayana Menon of Ottapalam 
associated himself with the previous speaker in thanking the Bar 
Council. 
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HINDU LAW REFORM—PROPOSALS IN MYSORE 
AND BARODA. 


There seems to be fairly general agreement that Hindu Law 
stands in need of some modification—having regard to changed 
social conditions—though there inay be considerable difference 
of opinion as to any particular modification proposed. There may 
be some people—their number is, however very small—who are 
opposed to all change but even in their case the objection is more 
grounded on a doubt as to the wisdom of the change than on any 
feeling as to its repugnance to religion. In fact, judging from 
what the leading commentators of the Mitakshara School say, 
it seems to be clear that they do not regard the particular rules 
of inheritance they are. laying down as having the same autho- 
rity as vedic injunctions relating to morality or religion. On 
the other hand, they seem to be seeking justification for those 
rules very largely in usage. In putting forward the secular con- 
ception of property, Vijnaneshwara must be taken to have defi- 
nitely rejected the theory of sacrosanctness and the recasting 
of those rules having regard to the changed conditions cannot 
be said to involve any serious interference with the religious 
feelings and sentiments of Hindus. It will be found on exami- 
nation that much of the law that is administered to-day, in fact 
a large portion which causes dissatisfaction is judge-made law. 
For instance, Vijnaneswara is much more liberal to women than 
the Courts to-day. He did not accept the theory that women 
by reason of their sex are disentitled to inherit nor is there any 
foundation in his treatise for the rule that women take a limited 
estate in property inherited by them. All property however 
acquired is Stridhana according to his definition and it is judi- 
cial decisions that excluded inherited property from the category 
of Stridhana under the influence of the retrograde Bengal*School, 
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Again, the theory that women prima facie take only a limited 
estate under grants tutes vivos or by will is a creature of judi- 
cial decisions but happily so far as Madras is concerned, that 
view no longer holds the field. For this, we are indebted to 
the late Mr. Justice Seshagiri Aiyar to whom we are also in- 
debted fot several pieces of ameliorative legislation. The 
Madras Hindu Gifts and Bequests Act for which he was res- 
ponsible did away with the rule as to the invalidity of gifts to 
unborn persons laid down by the Privy Council in the Tagore 
case. The Hindu Law of Inheritance (Act II of 1929) for 
the initiation of which also he was responsible, gives a certain 
amount of relief to women by bringing son’s daughter, 
daughter’s daughter and sister (and with her the sister’s son 
alsd) before more distant relations into the Mitakshara line of 
heirs. They had been put off or excluded by Courts against 
the Mitakshara and out of deference to decisions from Bengal. 
The Hindu Inheritance (Removal of Disabilities) Act (XII of 
1928) removes the disabilities of persons suffering from dis- 
ease, deformity or physical defect from inheriting with one 
exception, t.¢., congenital lunacy or idiocy. The fact that these 
various Acts of the Legislature were carried through without any 
serious opposition is clear testimony in favour of the general 
agreement referred to above and of the fact that the Hindu 
mind has ceased to associate the rules of inheritance with reli- 
gion. The most eloquent testimony is however afforded by 
another piece of- legislation recently passed, viz., the Hindu 
Gains of Learning Act. When the late Sir Bhashyam Aiyangar 
tried to pass a legislation to, the same effect through the local 
legislative council, there was such a storm of opposition outside 
that the Governor was compelled to refuse his assent to the Bill 
although it had been passed by the Council. The present Act 
was passed without notice in the papers and without serious 
opposition in the Council. 


There still remain several other matters which require con- 
sideration. They centre mainly round women’s rights. There 
is a feeling that the position of widows of co-parceners in joint 
families requires improvement and that having regard to the 
larger probability in the future of women remaining unmarried, 
specially after the recent Sarda Act, long after attaining major- 
ity, some provision should be made for unmarried sisters. There 
is also a feeling that more women relatives should cOme in as 
heirs And with better regard to their propinquity than at present. 
There és further the feeling that women are unnecessarily 


restricted in their enjoyment of inherited property. One other 
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thing that is to be noticed in this connection to which sufficient 
attention is not paid is that a very large proportion of litigation 
“in this country relates to the validity of alienations by limited 
owners and it is in the interest of the public that some means 
should be found for avoiding this unhealthy and vicious litiga- 
tion. Added to this we have great uncertainty of,title intro- 
duced by conflicting judicial decisions as regards the effect of 
surrender, consent of reversioners and so forth. Adoption is 
another prolific source of litigation. Here again, the law is 
largely judge-made law. On many points in connection with 
that matter, the law can hardly be said to be settled. For a 
long time arrangements by the widow with the natural parents 
of the adopted boy used to be held to be binding but recently the 
Privy Council has held otherwise. It must be the aim of legisla- 
tors not to introduce further confusion and create other and 
further occasions for litigation. If a new rule is to be made, it 
should be clearly expressed and all its implications should be 
made easily ascertainable. Rules looking plain on paper, for 
want of sufficient thought on the part of the legislatures, so often 
bring in a legacy of ruinous litigation. 


These matters have been the subject of consideration by 
two Committees, one in Mysore and another in Baroda who 
have made elaborate recommendations. 


The latter Committee while dealing with women’s rights 
have also taken advantage of the opportunity to recommend the 
abrogation of the rules as to disqualification to inherit by reason 
of disease or physical defect. They would go further in this 
matter than the Indian Act by removing all such disabilities. 
There would seem to be no point, however, in having a committee 
for the whole lifetime of a lunatic. In their puritanic zeal, the 
Baroda Committee, would also recommend that concubines and 
illegitimate sons should have no right of maintenance. This is in 
marked contrast to the provision in the Mysore Committee recom- 
mendations which brings illegitimate children of women as heirs 
to Stridhan. On the one hand we do not like that the humane 
provisions of the Hindu Law as to maintenance should he 
interfered with; on the other we are free to confess we do not 
equally like in the interest of morality and decency that rights 
of inheritance should be extended to illegitimate issue. 


The Baroda Committee had the advantage of starting with 
the benefits conferred by the Bombay rule which is more Jiberal 
to women than the Madras or the Mysore Rule. The way in 
which the Mysore Committee have set about improving the 
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condition of women commands our assent, however, much one 
might be disposed to disagree with some of their recommenda- 
tions. They build on the old foundations. They merely 
vary the details. For instance, they take the Mitakshara 
scheme, giving the unmarried sister, the mother and the step- 
mother a share and they extene the rule by giving them a share in 
all circumstances, But they overdo it and therein lies the weak | 
point about their recommendations. The Baroda Committee 
giveethe right only to unmarried sisters and widows and confine 
it to joint family property. The Mysore Committee are more 
ambitious and catching hold of the theory of subordinate interest 
of wives and children even in a man’s self-acquisition, propound- 
ed in the Mitakshara, make it a legal right and extend it to 
mothers, step-mothers, unmarried sisters and unmarried 
daughters. This is sentiment with a vengeance. When we 
speak of unmarried sisters, there is a point of time at which 
their status can be ascertained, that is the father’s death. But 
when we speak of unmarried daughters, no such point of time 
is involved in the conception and in the absence of any provision 
that their right to a share should cease on marriage, it looks as 
if the result is we have a right by birth both in respect of sons 
and daughters. So little thought has apparently been bestowed 
on this part of the recommendation that care has not been taken 
to indicate what is to become if there are more than four sisters 
or daughters as the provision is that each sister and daughter 
should take in the absence of a brother living, a fourth of what 
her father would have taken. That may be a slip. It is 
provided, no doubt, that the right should not be enforceable in 
respect of self-acquired property during the lifetime of the 
acquirer. Right by birth is bad enough in favour of sons and 
some day may have to be abolished if India is to prosper indus- 
trially but rights in favour of daughters, sisters and step- 
mothers would seem to be indefensible. A further objection 
in relation to this matter is that sufficient care has not been 
taken to indicate the rights ənd powers of the acquirer or the 
managing member in the interval when the rights are not assert- 
ed. So far as one can see, it is not contemplated that the heirs 
of the ladies should be entitled to claim the share if they do not 
choose to assert their right. These provisions are apparently 
only designed to put the male members on good behaviour. 
When new kinds of rights are created, it is incumbent on the 
legiskafing authority to state clearly the implications of the 
rights so created. On-the whole we think—subject to what we 
have to Say about the widow’s rights—that the recommendations 
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of the Baroda Committee are the only feasible or proper recom- 
mendations in this matter but even those recommendations have 
to be further supplemented by clear definition of the rights 
inter se and the powers of the members of the family. 


Connected with this matter there is another equally novel 
recommendation in the Mysôre Committee report about 
the personal liability. for the maintenance of step- 
mother, unmarried daughter, legitimate or illegitimate, 
widow of pre-deceased son, unmarried sister and widowed 
daughter if destitute and unable to secure maintenance from the 
husband’s family. The Smrithis with all their humanity, 
much beyond anything known till recently in the West, make 
provision in that way for the maintenance of only aged parents, 
chaste wife and infant children. They make provision for a 
very large body of relations as against joint family property. 
The Committee would seem to erect all the extravagant moral 
claims of family ridden India into legal claims including that 
of the step-mother with her proverbially strained’ relations with 
the step-sons without regard to whether they were living 
together or not, whether the father married after division or 
before, and whether there was family property or not and the 
same liberal scale of maintenance is provided for all cases alike. 
The Baroda Committee are more modest in its recommendations. 
They only add the destitute widowed daughter living with the 
family to the list of persons entitled to maintenance from the 
family property One should have expected the Committees 
consistently to impose a similar liability on mothers to main- 
tain the children when they could afford or on the daughter-in- 
law to maintain the father-in-law or the mother-in-law, and the 
step-mother, the step son especially having regard to the large 
Opportunities of acquiring wealth afforded by their recommen- 
dations. ° 


The next recommendation of importance is the introduction 
of the female descendants and male descendants (through 
females) of the father, grandfather and great grandfather as 
heirs. That seems to be unexceptionable but the extension of 
the rights of inheritance to women connected only by marriage 
that is to say, to widows of the descendants as well as collaterals 
would seem to be wholly against prevailing sentiment and is 
contrary to the provisions of all the known other systems of 
civihsed jurisprudence. The widows of members of the family 
are the only persons whose claims, we think, need be considered. 
The Mysore Committee recommend that the definition of Stri- 
dhan should be made to include the share got at partition pro- 


- 
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perty inherited from husband and other relatives connected by 
blood, income and acquigitions from income of all properties , 
held by women whether as Srtidhan or otherwise. In framing 
rules for succession, inherited property is made to descend to 
both sons and daughters. As between daughters they abolish 
the distinction between married and unmarried, provided and 
unprovided daughters. The distinction is abolished also with 
respect to property inherited fram males with perhaps this dis- 
tinction that the unmarried daughter is entitled to an additional 
share. That is a welcome change. The Baroda Committee would 
make children of predeceased daughters take with daughters. 
That would seem to be more in accordance with prevailing senti- 
ment than the present rule. 


The result of conferring the character of Stridhana on 
property inherited from husband and relatives male and female 
connected by blood is that only property inherited by widows 
of male relatives would be held for a limited estate. Even 
in those cases, their powers are extended so as to include power 
to spend fot the maintenance and education of their descendants 
or for acts of charity. Partial surrenders and surrenders for 
consideration are recognised. Consent of reversionrs is taken 
to be sufficient to justify alienation. Litigation may thus be 
reduced to some extent, but one is not quite certain as to the re- 
sult, as a new body of heirs are introduced whose desire to 
defeat the reversioner is likely to be greater than in the case of 
the previously recognised female heirs, for in most cases hither- 
to the next reversioners are daughters and daughters’ sons. 
The Baroda Committee seek to achieve the same result by con- 
fining the right to challenge alienations to daughter, daughter’s 
gon, mother, father, brother, father’s mother, sister, step-brother, 
step-nephew and step-sister. Another alternative which neither 
committee consider would seem to be to provide a cheap method 
by application to court after notice to reversioners as under the 
_ Settled Land Acts in England of securing an order of the court 
which might be made conclusive in the absence of fraud or 
collusion The Baroda Committee have introduced, however, 
another fruitful source of litigation by conferring on widows 
absolute estate up to 12,000 rupees out of their husbands’ estate 
When we remember that widows are given share in joint familv 
property the result might be they continue undivided for years 
together and in the absence of any method of keeping the absolute 
portion and the other portion distinct, there must be the greatest 
confusioh and consequently litigation when divisjon takes place, 
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Coming’ to the question of giving shares to widows of co- 
parceners, in joint family property, We are not at all sure that 
much popular sentiment can be found in favour of the proposal. 
The feeling is only that more liberal provision should 
be made for their maintenance, The award of half a share 
under the Mysore Committee recommendations might in cases 
of small property be less advantageous to the widows than 
the alternative right to maintenance. As however wjdows 
cannot be compelled to take a share, the recommenda- 
tion might not be objectionable from the point of view 
of widows. But the popular sentiment being as said above, 
and having regard to the evils of over-partition, the probability, 
almost certainty of widows insisting upon partition on the advice 
of their relatives whenever advantageous and having regard 
to the facilities afforded by the new rule as to declaration of 
intention on the part of the co-parcener being sufficient to effect 
a severance putting it in his power to let in the ordinary rule 
of inheritance under which the widow or mother would be enti- 
tled to come in or to make other suitable arrangements it 
does not seem desirable that widows should be given a share 
in the joint family property. The very fact that the Mysore 
Committee are not prepared to declare in favour of tenancy in 
common in place of joint tenancy shows that though we are 
heading towards individual ownership, we have not yet arrived 
at a stage where we are prepared to abolish the joint family 
altogether. At the present juncture we should think the legis- 
lature should stop at liberalising the rule as to maintenance 
of widows and of giving a share to the unmarried sisters as 
contemplated by the Mitakshara in the joint family property. 
On the other hand we sympathise with the suggestion of making 
inherited property Stridhana if for nothing else for the reason 
that it will put a stop to the very undesirabl@ and unhealthy 
conditions existing at present the widow and her relations 
trying to devise means how best to defraud the reversioners 
and the reversicmers ever on the alert to badger and annoy the 
widow and the consequent ruinous litigation. It is not-unlike- 
ly that removal of legal claims on the part of the reversioners 
will restore good feelings which may turn out to be much morc 
advantageous to the parties sought to be benefited by the pre- 
sent rule. As for protecting women as against themselves, we 
do not believe in it at all. We think Souésh India women are 
quite as able to manage as men-and even 11 they are not so‘at pre- 
sent, with larger opportunities for management they will soon 
become so. 
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The Mysore Committee would raise a presumption of 
authority to adopt similas to that raised in Bombay and would 
further validate all arrangements made with the natural parents 
of the adopted son for the benefit of the widow. That would 
seem to be a natural corollary to the recognition of absolute 
rights in widows in inherited property. 

B. 5. 





~ 


CORRESPONDENCE. 
To 
THe_Eprror. 


Oficial Receivers in the Moffust.—One branch of the law 
requiring greater attention in a period of economic depression 
is the administration of the property of insolvent debtors. 
Never during the last quarter-century since the passing of the 
first Provincial Insolvency Act (III of 1907) was there so fre- 
quent a resort to the Insolvency Court as the last few months 
have been witnessing. Undcr the power vested in the Local 
Government by section 19 of that Act and the corresponding 
section 57 of Act V of 1920, Official Receiverg are appoint- 
ed in the Moffusil Districts, and the local limits of their juris- 
diction extend throughout the areas under the respective Dis- 
trict Judges. Though the High Court is empowered under 
section 79 (2) of Act V of 1920 (corresponding to section 
51 of Act III of 1907) to provide rules for the appointment 
and remuneration of Receivers (other than Official Receivers) 
for carrying into effect the provisions of the Insolvency Act, 
instances do not seem to be in evidence of such Receivers 
having been appointed. 

Under the English Bankruptcy Acts upon which the Indian 
Law of Insolvency is mainly modelled, each Court which has 
bankruptcy jurisdiction has attached io it one or more Official 
Receivers. Ct. (1883) 46 and 47 Vict., c. 52, Ss. 66 and 67. The 
number of such Receivers to be appointed will doubtless depend 
upon the extent of the business involved, and the requirements 
of efficient administration. It is conceivable, therefore, that 
when the first Provincial Act was passed, the Local Governments 


- considered that the provision of one Official Recetver for the 


jurisdiction of each, District Court would sufficiently meet the 
requirements of public service. Further, the enactment of the 
law for fhe first time in 1907 on a comprehensive basis would 
have been by way of an experimental measure, as the later modi- 
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fications in the Act of 1920 indicate, and the Offcial Receiver 
under the existing law is not only the Receiver for insolvent 
estates, but has the powers of an intertm Receiver of properties 
belonging to persons whose insolvency is pending adjudication. 

The duties of Official Receivers are manifold, and, it may 
further be added, are very taxing; if efficient discharge of such 
duties is to be expected. They relate both to the administration 
of the debtor’s estate, whether before or after adjudication, as 
above stated, and also to the investigation of the conduct of* the 
debtor who has come within the jurisdiction of the Bankruptcy 
Court. Such investigation into the conduct of persons coming 
within the Insolvency law will be facilitated if entrusted to 
Officers closer to hand than the single Official Receiver stationed 
at the District Court may reasonably be expected to make. 

When one or more Subordinate Courts are functioning in 
each district with jurisdiction more or less co-ordinate in res- 
pect to the law of insolvency with the District Court, and the 
pressing need of the time is centering more upon the insol- 
vency jurisdiction, it is time that the Local Governments consider 
the desirability of appointing Official Receivers for each of the 
areas under the jurisdiction of a Subordinate Judge. For the 
speedy disposal of judicial business, Government appoints addi- 
tional Judges to the Subordinate Courts, but it is anomalous 
that so far as Official Receivers are concerned, not more than 
one for each district has so far been appointed, while, some 
cases, as, for instance, East and West Tanjore have both only 
one Official Receiver in common. Any attempt on the part of 
the Moffusil Courts to appoint Special Receivers is liable to 
_ question as was the case in Official Receiver, Tanjore v. Nataraja 
Sastrigal’ and convenience or efficiency are removed out of the 
competency of the local Courts to judge, though “special reasons” 
within S. 57 (2) enable them to appoint specig] Receivers in 
extremely rare occasions. 

The remuneration of Official Receivers depending upon 
the receipts obtained by them is no doubt a factor to be rec- 
koned with, but judged by present conditions it should not be 
difficult to adjust the bankruptcy business so as to enhance 
the utility of appointing an Official Receiver for the local limits 
of the jurisdiction of every Subordinate Court in the Presi- 
dency. 

M. V. V. K. RANGACHARI, 
°. Cocanada. ° 
Be a a a eee ee eae ee a 
1. (1922) I.L.R. 46 M. 405: 44 M.L.J. 251. 
T 
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SUMMARY OF ENGLISH CASES. 
Precu v. Best, (1931) 1 K.B. 1. 


Grant—Excluswe righi of sporting over farm—Covenatt! 
for quset enjoyment of—Sale of part of latd—Erection of build- 
ing by purchaser—If infringes the Sporting rights—Right oj 
achon., 

An owner of a farm of 700 acres in extent granted to the 
plaihtiff for a term “the exclusive right of shooting and sport- 
ing in over and upon... Hazeley Farm .. .” and the land- 
lord, defendant covenanted with the plaintiff that so long as the 
rent reserved was paid, the plaintiff shall have quiet enjoyment of 
the rights and privileges thereby demised without interruption. 
Later the defendant sold 12 acres out of the farm to a purchaser 
for building stables for race horses. The grantee of the profit 
a prendre objected to the erection of the buildings ‘by the vendee. 
In an action for infringement of his rights against the land- 
lord and the purchaser, 


Held, that the building on the land would have entirely pre- 
vented the exercise of sporting rights over that particular part 
of the farm. Though the mere building of a stable might not 
have been, in itself, a breach of the plaintiff’s rights under his 
lease, a complete ouster of the plaintiff from exercising his rights 
over a definite part of the land would be such a breach, as if 
threatened, would entitle him to an injunction, and he was, 
therefore, entitled to have damages granted in lieu of an injunc- 
tion upon the hypothesis that, as no injunction was granted, the 
defendants would carry out their threat. It may be that a grant 
of sporting rights over land which had already been partly deve- 
loped as building land would not prevent the owner from going 
on with his plans and building houses from time to time; but a 
lease of sporfing rights over home farm lands stands on a 
different footing. 





CARDIFF REVENUE OFFICER v. CARDIFF ASSESSMENT 
ComMMITTEE, (1931) 1 K.B. 47. 


Rates—Rating and Valuation (Apportionment) Act, 1928, 
Ss. 1, 3, 4 Newspaper printing works and offces—tIndustrial 
hereditamenis—Meamng of. 

The composing, printing and publishing of a newspaper is 
the making of an article and the adapting of an article for sale 
and that is done by way of trade or for purposes of gain and 
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that portion of the newspaper establishment is an industrial here- 
ditament and non-textile factory withip the meaning of Rating 
and Valuation (Apportionment) Act, 1928 and Factory and 
Workshop Act, 1901. It cannot be said that because the paper 
serves also for the dissemination of news, in other words, that 
the object is to provide food for the intellectual faculties of the 
readers of the newspaper, that its primary purpose is non- 
industrial. 

Those portions of the premises which are not used in con- 
nection with the manufacturing process, but for the “editorial 
part” or managerial and clerical staff, advertisements, etc., which 
are purposes other than industrial, cannot be said to be indus- 
trial hereditaments. Therefore only those portions which were 
used for industrial purposes are entitled to be proportionately 
derated under the Act. 


In re CARROLL, (1931) 1 K.B. 104: 100 L.J.K.B. 62. 

Habeas corpus—Jserisdictton of Court of Appeal—Whether 
an appellant in Habeas corpus application can be directed to 
furnish security for costs. 

E. C. unsuccessfully applied to Charles, J., in chambers 
for leave to issue a writ of hdbeas corpus to produce the body 
of her infant daughter. Then she applied to the Divisional 
Court. The respondent’s costs in the first application had heen 
taxed but were not paid and therefore they took out this appli- 
cation for security for costs. It was contended that she was 
applying for a writ of habeas corpus for her child, that she was 
entitled to make repeated applications for the writ of habeas 
corpus, that what is pending is not an appeal from the Divisional 
Court but is an application to the Court of Appeal under its 
original jurisdiction, and that being so, no order for security 
can be made. 

Held, that the Court of Appeal is not a member of the High 
Court and that they were not sitting as members of the High 
Court to the Judges of which repeated applications for the issue 
of a writ of habeas corpus can be made. The matter was there- 
fore only by way of appeal before the High Court. On the ques- 
tion of security, the mere fact that a person is in poor circum- 
stances does not justify security being ordered where that person 
is making his first effort to obtain a decision. But Courts allow 
an impecunious person to get one bite of the cherry but will not 
allow him a second bite unless he, as appellant, is oe to provide 
security for the costs of the appeal. l a e 
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THE Kine v. Lapworta, (1931) 1 K.B. 117: 100 L.J.K.B. 
32: 

Criminal Law—Evidence—Charge against husband of 
violence against the wife—Wife if a competent and compellable 
witness for the prosecution. : 

L was indicted by an indictment charging that he 
(+) attempted to strangle his wife with intent to murder her, 
and (11) caused grievous bodily harm upon her. The wife was 
called as a witness by the prosecution but she said that she was 
unwilling to give evidence. The Judge thereupon compelled her 
to give evidence and convicted L on that. 

Held, that the conviction was right. There is no doubt that 
at common law the husband or wife was always a competent 
witness in such a case, and by the very nature of things it must 
have been so, for otherwise, where the assault was committed 
in secret by one spouse-upon the other, there would be no means 
of proving it. Once it is established that she is a competent 
witness, it follows that she is a compellable witness. 

Leach v. Rex, (1912) A.C. 305, distinguished. 


OAKLEY v. Lyster, (1931) 1 K.B. 148. 


Toris—C onverson—Goods of B on A’s land—Assertion 
by A of right to the goods—If conversion. 

A agreed to demolish an aerodrome and to reinstate the 
land on which it stood ‘but as the pulling down involved the 
removal of 8,000 tons of hard core and tar macadam, which be- 
came A’s property, he arranged with the tenant of a farm on 
the opposite side of the road for storing this on his land and 
dumped the stuff on that land. There were 4,000 tons of the 
stuff on the land. The defendant purchased the freehold 
of the farm and wrote to A stating that he had pur- 
chased the farm and the core stacked thereon and 4 should 
not therefore attempt to remove the core on the farm. A was 
lawfully in occupation of the land and was the owner of the core 
and tar but on account of the letter, he lost a purchaser who 
agreed to buy the whole coal and tar. In an action for damages 
for conversion, it was contended that 4 was always in possession 
and was never dispossessed and there was therefore no conver- 
Bion. 

Held, that it is not necessary now for conversion that there 
should be actual possession by the tortfeasor. Any dealing 
with goods in a manner inconsistent with the right of the true 
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owner amounts to a conversion, provided it is established that 
there is also an intention on the part of he defendant in so doing 
to deny the owner’s right or to assert a right which is inconsist- 
ent with the owner’s right. Lancashire and Yorkshire Ry. Co. 
v. MacNicoll, (1918) 88 L.J.K.B. 601, followed. England v. 
Cowley, (1873) L.R. 8 Ex. 126, distinguished. ° 


SLINGSBY AND OTHERS V. WESTMINSTER BANK, LTD., 
(1931) 1 K.B. 173. 


Banker—W arrant for interest on war stock—Crossed asd 
marked “& Co, Not negotiable”—I}t a dividend warrant—lf a 
cross cheque—Bills of Exchange Act, 1882, Ss. 82 and 95— 
Liability of Banker. 


The plaintiff M.E.S., an executor of the will of H.T., receiv- 
ed a warrant for 250l., being half year’s interest due on 10,0004., 
Si. per cent. war stock due to the deceased estate. The warrant 
was in the usual printed form of the Bank of England, crossed 
“& Co. Not negotiable,” and contained a direction to the cashiers 
of the Bank of England to pay “to the order of M.E.S. (st.) 
alc H.T. dec.. of Oxford Road, two hundred and fifty pounds.” 
The payee M.E.S. duly signed the warrant and handed it to 
the solicitor acting in respect of the estate. J, a member of the 
solicitor firm, unlawfully and without the knowledge and autho- 
rity of the plaintiffs, handed the said warrant to the defendant 
Bank with the request that the amount thereof should be credited 
to the private account of J in their Bank. The defendants in 
due course received payment and credited it to J’s private account 
In an action for recovery of that sum from the defendant Bank. 
the claim was put variously as (f) money had and received, 
_ (4) damages for conversion of the warrant or the proceeds 
thereof, and (iii) damages for negligence. The Bank manager 
had an interview with J when he asked an explanation for the 
warrant stating alc H.T. deceased, but J said that M.E.S. pre- 
ferred to hand over the warrant, because to have given her 
own cheque would have made it evident that she was probably 
receiving accommodation from her solicitors. The manager 
was satisfied with the answer and then acted as he did, especially 
as there was nothing in J’s past record to arouse suspicion. 

Held, the Bank was protected both under S. 95 as a divi- 
dend warrant and under S. 82 as a crossed cheque. It was a 
cheque, as it was an unconditional order drawn on a banker, 
payable on demand. The official of the Bank was in drawing 
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the cheque acting as the agent of the Government and not as 
a member of the Bank.. The cheque was therefore not inter- 
departmental and so did not take it out of the category of 2 
cheque. (London City and Midland Bank v. Gordon, (1903) 
A.C. 240, distinguished.) The cheque was crossed and there- 
fore the banker having acted tn good faith and without negli- 
gence in receiving payment of the cheque and crediting it to 
Fs account, was protected under S. 82. Also, the war stock in 
quesfion was issued under warrant pursuant to War Loan Act, 
1916, to which National Debt Act, 1870, is made applicable. 
Dividend is there used to signify interest on Government stock 
and the warrant is therefore a dividend warrant within the 


meaning of S. 95 of the Bills of Exchange Act, 1882. 


Rex v. Lonspare, (1931) 1 K.B. 191. 


Criminal Lawe—Two or more accused—Jotnt trial—Joint 
trial for proof of habitual criminality also—lf valid. 

Three persons were charged for breaking and entering a 
shop with intent to steal to which they pleaded guilty. 'Fhev 
were also charged with being habitual criminals to which all 
pleaded not guilty. Only one counsel represented them all. The 
three were tried together on the second charge at the sugges- 
tion of their counsel, who had then no idea that confusion would 
result from such trial. . 

Held, that no two persons should be tried together upon a 
charge of being habitual criminals. Where two or more persons 
are included in an indictment for a substantive offence followed 
by a charge against them as habitual criminals, each 
should be tried separately on this latter charge, especially where 
there is likelihoed of confusion in identity, etc. 


_ Rex v. Blake, (1910) 4 Cr. App. R. 275: 74 J.P. 336, re- 
established. 


Rex v. Taylor and Coney, (1910) 5 Cr. App. R 168. 
explained. 


KENYON v. STREET, (1931) 1 K.B. 305. 

Shops (Hours of Closing) Act, 1928—Confecitoners’ shops 
—Earlier order pritr to Act directing closing of shops earlier 
than E p.ut—oOrder if consistent with the provisions of 1928 
Act—Cenvtclion under earlier order—If valid. 
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By an order made in 1918 under the provisions of the Shops 
Act, 1912, shops in Irlam were directed to be closed at 8 P.M. 
on Friday, 9 p.m. on Saturday and 7 P.M. on other days of the 
week. In 1928 the new Act was passed which laid down by 
S. 1 that “Every shop shall, save as otherwise provided by this 
Act, be closed . . . not later than 9 o’clock in the evening on 
one day in the week ... and not later than 8 o’clock in the 
evening on any other day in the week...” Section 2 stated 
“Subject as hereinafter provided, as respects the trade or “busi- 
ness of selling table waters, sweets, chocolates, or other sugar 
confectionery or ice cream, the general closing hours shall be 
10 o’clock in the evening on the late day and 9-30 in the even- 
ing on any other day” and by the proviso to that section those 
traders cannot be ordered to close before 8 p.m. Therefore 
the Act of 1928 expressly took away the power of the local 
authority to make closure orders at earlier hours. Section 4 
says: “Save as in this Act otherwise expressly provided, nothing 
in this Act shall affect (a) any closing order in force at the 
commencement of this Act, fixing closing hours earlier than the 
general closing hours fixed by or under the provisions of this 
Act” and it proceeds “Provided that any closing order, whether 
made before or after the commencement of this Act, shall be 
of no effect in so far as it authorises sales after the general 
closing hours fixed by or under the provisions of this Act, or 
contains provisions inconsistent with the provisions of this Act.” 

In a prosecution of a confectioner for selling toffee at 
8-40 p.m. in contravention of the order of the Board, dated 
1918, 

Held, that the order inasmuch as it directed the closing of 
the confectioners’ shops in the area at 7 P.M. was inconsistent 
with the Act and void under S. 4 proviso and as such the 
conviction was bad. ° 


Harris v. Harris, (1931) P. 10. 

Evidence—Admtssion to a solicitor by wife—Professional ` 
privilege—Admisson made at an interview with her about con- 
templated proceedings for divorce—Solicitor acting for both— 
Husband and uife—Maintenance. 

In defence to a claim made by a wife in a Court of Sum- 
mary Jurisdiction for maintenance, the husband stated that she 
was guilty of adultery and admitted that before him. Shedenied 
that admission and the husband thereon called a local solicitor 
to speak to the admission. He had acted as their ‘common 


° i g 
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adviser in 1918. In 1919 when there was this delicate situa- 
tion between the spouses, he saw them both in separate rooms 
and the admission .is alleged to have then been made of the 
adultery on which the husband relies. ‘ 


Heid, the statement was privileged. The question is what 
-is the relationship of the lay person and the professional man 
when the lay person confides in the professional man—-whether 
it arises in a case of people who are on opposite sides; or whe- 
ther “it is merely a friendly relationship where, though there 
may be a breach of personal confidence, there is not a sealed 
privilege; or whether it is a relationship in which the solicitor 
is receiving the confidences of an actual or potential client and 
receiving those confidences under the seal of professional 
privilege. 


STOKE-ON-TRENT REVENUE OFFICER v. STOKE-ON-TRENT 
ASSESSMENT COMMITTEE AND POTTERIES ELECTRIC TRACTION 
Co., 100 L.J.K.B. 1. ` 

Rates and raiing—Industrial hereditameni—Elements to be 
proved by an applicant for derating. 

The applicant for derating must show (1) a factory or 
workshop on some part at least of the hereditament, (2) he 
need not show that the primary purpose of the hereditament 
is a factory purpose but should show that the factory work 
done on the hereditament is so substantial, considering the area, 
value, and nature of the work done, and the number of people 
employed, that it cannot be said that the primary purpose of the 
hereditament is “‘non-factory.” If the factory and non-factory 
purposes are nearly equally balanced, it is impossible to find one 
primary purpose. The hereditament is then industrial but there 
must be apportionment of the annual value of the hereditament 
under S. 4 of the Act between the industrial and the non-indus- 
trial portions of the premises. 

In ascertaining the “primary purpose” of the occupation and 
use, it is the immediate and not the ulterior purpose of the busi- 
ness that is to be looked to under the Act, to determine whether 
it is industrial and whether in fact that portion of the premises 
is used for industrial purposes. The use and purpose ‘must be 
limited to the area of the hereditament. It is not enough that 
a product made on,the hereditament is to be sold or used for 
non-factory purpose off the hereditament. 

Curtis v. Shanner, (1906) 95 L.T. 31: 22 T.L.R. 448, dis- 
sented from. Case-law and principles elaborately discussed. 
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The question whether sorting or separation of an article 
to be sold from a bulk is “adapting for sale’ depends on the 
facts of each particular case. The original bulk may be such 
that it cannot be sold either legally, or commercially, (because 
an unsorted bulk is not wanted) and the process of sorting may 
be so complicated and mechanical as to deserve thé title of a 
manufacturing process that is, of “adapting for sale.” On the 
other hand, the bulk and the article to be sold may be so similar 
and of such a nature, that the separation or sorting may well 
be regarded as an entirely minor incident of the sale or 
distribution. 


CARPENTER V. HAYMARKET HOTELS, 100 L.J.K.B. 33. 


Negligence—H otel-keeper—(uest—Dtamond ring of gest 
—Loss of—Absence of neghgence on guest's pari—Liabisty of 
hotel-keeper—Notice of warning to guests—Effect of. 

A lady and her husband booked a room at the defendant’s 
hotel and went into the room. The plaintiff took out a diamond 
ring which she had been wearing, placed it in a jewel case, which 
she put into her suit case. She went out and returned to the 
bed-room for retiring. The plaintiff did not examine the ring 
before retiring but next morning she found it was missing and 
informed the proprietor-defendant about it immediately. There 
was a notice in the bed-room as well as in the hall of the hotel 
to the effect that the hotel would not be responsible for any 
property lost in the hotel and requesting the guests to deposit all 
articles of value at the office. It was found that the guest was 
not guilty of negligence and had not so acted as to show that 
she had retained to herself exclusive protection of her own pro- 
perty so as to relieve the hotel-keeper of liability in that respect. 


Held, that the defendant was lable in damages to the extent 
fixed by the Innkeepers’ Liability Act, 1863. “The innkeeper is 
an insurer of the goods of the guests which are brought to the 
hotel. He is relieved from the liabilities attaching to that posi- 
tion if the loss is occasioned by the negligence of the guest him- 
self or herself. He is also relieved from the liability as an insurer 
if a guest so conducts himself in relation to his goods as to 
show that he has relieved the innkeepers from responsibility for 
their protection and has undertaken the protgction himself.” 


Jones v. Jackson, (1873) 29 L.T. 399, distinguished. * 


U 
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R v. Corrican, 100 L.J.K.B. 55. 


Extradition—Criminal Law—E-xtradited person whether 
triable only for offences for which extradited—Treaty between 
Great Britain and Franmce—Onus of proving extradition. 


The a¢cused was arrested in Paris on a warrant issued by 
a Magistrate in Great Britain on charges of obtaining sums of 
money by false pretences and brought before a French Court. 
The accused made five appearances there and was then sent in 
custody to Boulogne where he was handed over to a British Police 
Officer. The French Government wrote to the British Govern- 
ment stating that the accused consented to be sent back with- 
out the fulfilment or accomplishment of the formalities of extra- 
dition. He was tried on the same facts as those contained in 
the informations on which the warrants for the arrest of the 
accused were granted, but convicted not for obtaining money by 
false pretences but for fraudulent conversion. 


By S. 19 of the Extradition Act of 1870 “Where, in pursu- 
ance of any arrangement with a foreign State, any person accus- 
ed or convicted of any crime which, if committed in England, 
would be one of the crimes described in the first schedule to this 
Act is surrendered by that foreign State, such person shall not, 
until he has been restored or had an opportunity of returning to 
such foreign State, be triable or tried for any offence committed 
prior to the surrender in any part of Her Majesty’s dominions 
other than such of the said crimes as may be proved by the 
facts on which the surrender is grounded”; and by Art. 4 of the 
Treaty Act of 1876, “a person surrendered shall not be tried 
for any crime or offence committed in the other country before 
the extradition, other than the crime for which his surrender 
has been granted.” 


- Held, S. 19 of Act of 1870 is not repealed by Art. 4 of the 
treaty between England and France and therefore the convic- 
tion for fraudulent conversion on the facts contained in the 
information and depositions was valid. The onus of proving 
that extradition proceedings were taken against the accused and 
that he was surrendered under the Extradition Law is upon the 
accused. In the absence of evidence of such surrender, the 
finding that he returned voluntarily although in custody is cor- 
rect, and he must face in this country any charges made against 
him. ° 
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Wiituram LertcH & Co. v. Leypon. A. G. Barr & Co. 
u. MaccEocHEGAN, 100 L.J.P.C. 10. e 


Torts—Trespass—Goods—Botiles of A—Given to B his 
customers for use and retiun—B taking tt to C for filling up 
aerated waters—Property continying in A—If C can pe restrain- 
ed by injunction from filling it up. 

The appellant company were manufacturers of aerated 
waters, which they sell to traders and others in bottle and 
syphons, the terms of the sale being that the property in the 
bottles and syphons remains with the appellants, to whom their 
customers are bound to restore them. The customers leave a 
deposit with the appellants to ensure their return. The pur- 
chasers of these bottles, having emptied them of their original 
contents, seek to have them refilled, which they can do by a 
simple process at the shop of any one who possesses a soda 
machine similar to the one possessed by the respondent. When 
these bottles are so taken to them, the respondents fill up the 
bottles for their customers, without looking at the bottle to see- 
the name of the appellant company is embossed on it. The 
appellant company seeks to restrain the respondents from filling 
up their bottles with aerated water at their “Vantas” fountain, on` 
the ground that the bottles are their property. Notices are given 
to their immediate customers by the appellant company that the 
property in the bottles continues with them. 


Held, that assuming that the appellants can claim from any 
purchaser of the bottle the restoration of the bottle and forbid 
him using it for any purpose at all, it still does not follow that 
they are entitled to obtain the injunction they seek against the 
respondent. The respondent does no more than fill whatever 
receptacle is offered to him. It may be that the person present- 
ing may be, to the respondent’s knowledge, urfder contractual 
obligation to the appellant either as to its return or its use, but 
to that contract the respondent is not a party and it is a novelty 
to say that A can be compelled by law to do or refrain from 
doing something lawful in itself and that to his own prejudice, 
in order to help B to enforce his contract with C. The member 
of the public who produces the bottle is in lawful possession of 
the bottle and remains in such possession notwithstanding that 
for the purpose of filling up he temporarily transfers the manual 
custody to the respondent. > 
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JOTTINGS AND CUTTINGS. 


The Judicial Committee and Extradition Cases.—The 
Judicial Committee has laid down repeatedly and emphatically 
that it will not interfere with the judgment of a Colonial Court 
in a criminal case unless it is satisfied that there was some- 
thing in the proceedings which deprives the accused of the 
substance of a fair trial, and causes substantial and grave in- 
justiee. That principle was affirmed last year in the case of 
Knowles v. The King, when it granted leave to appeal; 
and. in a series of applications from the Palestine Courts in 
connection with the riots of August, 1929, when it refused leave 
to appeal. It is striking, therefore, that the Committee grant- 
ed leave to appeal recently from an order of the Supreme 
Court of Trinidad in Habeas Corpus proceedings which were 
brought to test the validity of the extradition of certain 
prisoners who had escaped from the French Penal Settlement 
of Cayenne, commonly known as Devil’s Island: Kossekechatko 
and others v. Attorney-General for Trinidad, (Times, 24th 
ultimo). Their order indicates that a prima facte case of grave 
injustice or latk of jurisdiction has been made out, which will 
have to be argued on the substantive appeal. It is very rare 
for them to give leave in extradition cases, though in 1923 they 
granted an application in a case which raised the question of 
the nationality of the inhabitants of Palestine: Goralschuik v. 
Attorney-General for Palestine. But the governing principles 
are the same as those laid down for criminal appeals. In the 
present case the main ground put forward by the petitioners 
was that the Magistrate in Trinidad had no evidence before him 
that the crimes for which they were convicted in France were 
committed in French Territory, while the Anglo-French extra- 
dition treaty provides for the surrender of persons convicted of 
crimes committéd in the territory of the other party. It was 
urged also that the request for their extradition had not been 
made within 14 days of their arrest in Trinidad, as required by 
the Treaty, and that the warrant of commitment was altogether 
bad in form. The grant of the application will involve further 
examination by the Committee of the Principles of Extradition 
Law, which have recently been elucidated by the High Court 
in the Corrigan case.—L.J., 1931, p. 92. 


Lawyers and the New Thing—Sir John Withers’ views 
On the reluctance of the solicitors (as a body) to initiate con- 
structive measures of reform might have been extended to 
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other branches of the profession. W#h barristers and judges, 
as with solicitors, what was good enoygh for their fathers has 
(generally) been good enough for them. When old-fashioned 
lawyers awoke to the fact that plaintiffs and defendants were 
to be allowed to give evidence on their own behalf, they were 
filled with apprehension and alarm. And when the, Prisoners’ 
Counsel Bill was being discussed in the House of Commons, 
Park, J., was so disgusted with its provisions that he wrote to 
the Attorney-General, Sir John Campbell, threatening thet if 
the measure were passed he would immediately resign. Some- 
thing must have occurred to change his views, for the Bill was 
passed and the stern resolve was not fulfilled. Park, J., car- 
ried on until he died in harness in 1838. 

Lord Campbell, in his diary, expresses the opinion thai 
Bills for abolishing the Star Chamber, for prohibiting torture, 
or for allowing the prisoner’s witnesses to be examined on oath, 
would all have been strenuously opposed by Lords Eldon, 
Redesdale and Tenterden. Twelve of the fifteen Judges in 
1837 were against the Prisoners’ Counsel Bill —L.J., 1931, 
p. 103. 


Law and the University.—In referring recently (ante, p. 
91) to an interesting judgment of Chief Judge Cardozo of New 
York as to the liability of accountants, we omitted to notice 
that upon him fell the duty of delivering the address last Sep- 
tember when the honorary degree of LL.D. was conferred by 
Columbia University on Lord Dunedin and other distinguish- 
ed lawyers, and his address is printed in the current number 
of the Law Quarterly Review. Whether it is true, as he said, 
that the function of a University is to treat law imaginatively, 
we are not sure, though it suggests a pleasing distinction be- 
tween the class-room, and the drier atmosphere of office or 
chambers and the Courts, where the student will have to reduce 
imagination to practise. But the Chief Judge paid a welcome 
compliment to the merits of English judgments. “What a 
faculty they show for using the right word, for bringing the 
law down to earth by clothing its mysterious precepts in the 
garb of homely truths.” And to continue the quotation: 

‘Even our tariff walls have left a gap for the importation of these 
luxuries of foreign make, and this though there has been some departure 
on the other side from the rule of recipiccity. Citation of our precedents, 
though not forbidden in the English Courts, is still, if I mistake not, a 
practice gently frowned upon, or at least not noticeably encouraged. z 
Probably this reproof, so gracefully put, does represent the 
tendency of the Courts here as regards citation of Æmerican 
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decisions; but this is due"to the enormous growth of the volume 
of judicial precedents—in the United States on a scale still 
greater than here—rather than to any failure to appreciate their 
value. And when occasion arises, the decisions of the Ame- 
rican Courts are cited and are welcomed as having a strong 
persuasive dorce, though not ‘actually binding as precedents. 
But though it is not practicable to make use of all the available 
material, yet, as Chief Judge Cardozo said, this judicial making 
of l@w forms a bond between American and British lawyers, 
and he discerns a similar development in French and German 
jurisprudence—LJ., 1931, p. 128. 


— 


Audi Alteram Partem—Lawyers must have rubbed their 
eyes in some amazement when they read the report of the hearing 
of an application in the Court of Appeal on Monday in Re 
the Application of Nicholson and Sons, Ltd. (Times, February 
17). Messrs. Nicholson had succeeded, in the course of pro- 
longed litigation between themselves and Bass, Ratcliff and 
Gretton, Ltd., in establishing their right to the registration of a 
black and white triangle as a trade mark; but Bass and Co. 
were given liberty to apply that registration of Nicholson’s 
mark should only be allowed with certain restrictions. This 
application came before the Court of Appeal last Monday, when 
counsel for Bass and Co., asked that the use of Nicholson’s 
mark should be restricted to beer sold in barrels. The appli- 
cation was dismissed without counsel for Messrs. Nicholson 
being called on to argue. There is, of course, nothing remark- 
able in that fact by itself; it happens almost every day. But 
what appears to us to be unusual is that the Court was not- 
unanimous on the point, and that the Master of the Rolls, who 
dissented from the opinion of his colleagues, delivered a judg- 
ment in favour of Bass & Co. in spite of the fact the Nichol- 
son & Sons’ counsel had not been heard. Since the majority 
of ‘the Court was of the opinion that the application ought to 
_ fail, the result of the case was not affected, but that does not 

alter the fact that, as the case is reported, a judicial opinion was 

expressed in favour of one of two litigants without the con- 
tentions of the other having been heard. With the greatest 
_respect, we express the hope that this precedent will not be 
followed.—L.J., 1931, p. 128. 


The Pursuit of Health—It so happened that the visit of 
the British Medical Association to America coincided with the 
visit of fhe British lawyers, and from one of the addresses, of 
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which a reprint is before us, we rather ine that the doctors 
had even a better time than the lawyers. It was delivered by 
Dr. Robert Hutchinson, a well-known London Physician, at the 
combined meetings of the British and Canadian Medical Asso- 
ciations at Winnipeg on August 27, and professed to be 
“popular ;” so perhaps it is hardly a sample of the. discourses 
which formed the staple entertainment. Indeed, it is so popu- 
lar that its appeal is no less to lawyers and to people generally 
than to their medical advisers. It sorted out the various forms 
of hypochrondriasis—individual, vicarious, and national. Dr. 
Hutchinson does not believe in any of them—over-care as to 
one’s own health, the family health, or the national health— 
but is all for natural living. Scientific living is, it seems, car- 
ried so far that in some American restaurants the caloric value 
of each dish is entered on the menu. And when people are 
tired of calories, they are crazy about vitamins or about “rough- 
age.” But for Dr. Hutchinson the scientific truth about all th,3 
diet business is “Eat moderately, take an ordinary mixed diet, 
and don’t worry about anything else.” Another form of indi- 
vidual hypochondriasis, he says, is found in the physical fit- 
ness people. “They are the sort of people who do physical 
jerks to wireless accompaniment,” but Dr. Hutchinson quotes 
“your Canadian humorist,” Prof. Leacock, as saying that after 
all their fears about diet and exercise, “they presently incur 
some simple old-fashioned illness and die like anybody else.” 
And Dr. Hutchinson is equally critical of fussiness about the 
health of others, and fussiness about the health of 
the community. But we have already wandered from 
our province. It is true, he concludes, “in the bodily, as well 
as in the spiritual sphere, that he that will save his life shall 
Jose it.” Canada is a large country, and no doubt the British 
lawyers did not know what was going on among the doctors at 
Winnipeg. In missing Dr. Hutchinson’s “Pursuit of Health,” 
they missed a good thing —L.J., 1931, p. 129. 


- 


New Silks —Mr. Bhugwandin Dube who was called to the 
Bar at Middle Temple, on July 1, 1908, has practised almost 
exclusively in the Privy Council in Indian Appeals; and the 
Lords of Appeal, who know him well, did not fail, through the 
mouth of Lord Macmillan, to express their pleasure at his pro- 
motion. Apparently a unique distinction, °since, according to 
Lord Dunedin, Mr. Dube is the first and only Indian to receive 
the honour of a silk gown. ° 
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Apart. from him, tHis batch of eleven silks is free from 
thrills, and not one name can be regarded as a “household 
word,” even in the limited families of the lawyers. Messrs. 
Bucknill, Trapnell and Turner have been fairly busy as juniors, 
and have reasonable expectations of substantial employment 
within theeBar. It is thought*that Mr. Turner may succeed to 
much of the work released by Mr. Rowand Harker’s with- 
drawal from the Parliamentary Bar; Mr. Inman, in building 
contfact cases, may inherit much of the extensive practice of 
the late A. A. Hudson, K.C.; while Mr. Daynes, of the Chan- 
cery Bar, one of the best and busiest juniors on that side, is re- 
garded as certain to secure full-time continuous employment as 
a silk—L-J., 1931, p. 136. 


Applying for Sük.—I have heard much adverse criticism, 
spoken in the Temple during the past week, concerning that 
ancient and now undesirable practice which requires a junior, 
when he is about to apply to the Lord Chancellor for silk, to 
notify all those on his circuit who were called to the Bar before 
him. Some years ago standing and respectability were all that 
were deemed to be necessary to ensure that a request for silk 
would be granted almost as a matter of course; but for some 
time this has not been so; and of late one has to indulge in 
wild surmise to find a reason for the fact that, while many 
apply, a few are not chosen. 


Twenty-five years ago there was much grumbling because of 
surprising omissions from the successful list; when men not 
only of sufficient age and unblemished reputation, but of large 
practice, were passed over. As a result of the practice afore- 
said every one knew they had sought silk but had not found it; 
and that their reasonabe request had become painful by this 
publicity. 

It is not beyond the wit of lawyers to devise some means 
whereby the intentions of the Lord Chancellor could be ascer- 
tained, in the event of an application by a particular person.—- 
L.J., 1931, p. 153. 


When few were chosen.—A century ago the honour of a 
silk gown was sparingly and often grudgingly granted. In the 
early part of the nimeteenth century the leaders of the Bar were 
few ir? number, a select body, into which it was extremely dif 
ficult to, gain admittance. However distinguished a junior 
might be, however large his practice, if he did not see eye to 
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eye with the reigning Lord Chancellor,"his chances of selection 
were exceeding small. Sometimes even, higher influences were 
at work against him. A classical quotation wherewith Den- 
man embellished his speech at the Queen’s trial, aroused such 
anger in the breast of King George IV that it needed all the 
persistence of the Iron Duke to secure a patent of precedence 
for the future Lord Chief Justice in the year 1829. The Duke 
afterwards declared with a characteristic oath that “it was the 
toughest job he had ever had.” : 


And the great Campbell applied for silk in vain to Lord 
Eldon in 1819. He had to wait for eight years before Lord 
Lyndhurst took pity on him and called him within the Bar. 

Times changed. Lord Halsbury, when his Government 
went out of office in 1906, had created, during his times as 
Chancellor, more than two hundred silks—L.J., 1931, p. 153. 


Police Work as a Professtonn—Each year for several 
years, Sir Leonard Dunning, in his annual report as one of 
H. M. Inspectors of Constabulary, has condemned in no uncer- 

-tain terms the practice of “tipping” members of police forces 
noi only as being harmful in itself, but as being degrading to 
a body of men, each of whom has the opportunity, and should 
have the desire, of raising to a position of high responsibility 
in the force; and in his report for the year ending September, 
1930, he not unnaturally makes the suggestion of a Police Col- 
lege, at which training for the higher ranks of the service 
would be systematised somewhat on the lines of the Staff Col- 
lege for the Army, a peg on which to hang his familiar argu- 
ment. We entirely share Sir Leonard’s views as to the un- 
desirability of “tipping” the police; but the practice will only 
be stopped by the refusal of members of the force to accept 
gratuities, for the habit of rewarding in this way small personal 
services, such as the police constantly render, has become in- 
grained in the public, and only the knowledge that the offer of 
a tip will be regarded as an indignity will put an end to the 
practice. Major-General Atcherley, the other Inspector of Con- 
stabulary, calls attention to the fact that the constantly increas- 
ing requirements of police for traffic control adversely affects 
the numbers available for patrol duty, and he has the impres- 
sion that the cumulative effects of present-day demands on the 
police are beginning adversely to affect efficiency. ‘There seems 
to be little likelihood that the number of police required „for 
traffic control purposes will become less in the near future, 
although automatic traffic signals may do something if this 


W 
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direction; and the varfous establishments should be revised to 
ensure that a sufficientenumber of men are available for patrol 
duty. It is, perhaps, a tribute to the law-abiding instincts of 
the citizens of this country that the present strength of the police 
for a population of thirty-eight millions is under 58,000.— 
L.J., 1934, p. 160. ý 





, The Malia Royal Commission—The Royal Commission 
which is to visit Malta and report on its political affairs will 
have an interesting, and difficult, task to discharge. The main 
object of the visit is to discuss and suggest ways and means 
for the restoration of the Constitution of 1921, which has been 
in abeyance for some nine months. The friends of constitu- 
tional government (amongst which lawyers are, as a whole, 
to be found) must hope that the Commission will find the cor- 
rect solution. It is impossible, in view of the known facts, that 
the spirtitual guides and advisers of a devout race should exer- 
cise no influence in public affairs, and the mare | will be to 
devise a means by which, consistently with that influence, elec- 
tors may be “free and independent.” On one point lawyers may 
insist, namely, that the Courts must be inviolable in the exer- 
cise of their proper jurisdiction. The final collapse last year 
was precipitated by the issue of an Ordinance depriving them 
of that. jurisdiction. This Ordinance the Court of Appeal 
ignored—only to find itself overruled by the strong hand of the 
Secretary of State. The spectacle was shocking to the legal 
mind; and, indeed, it may be said that no form of democracy 
can subsist unless the independence of the Judges enjoys abso- 
lute protection. The solution of the problem must now await 
the report of the Commission. The delay is to be regretted, 
but, in the circumstances, is inevitable—L.J., 1931, p. 161. 





Murderers as Beneficiaries —A somewhat singular question 
of the application of the rule that a person who commits mur- 
der cannot take a benefit under the will of the murdered person 
came before Mr. Justice Farwell in Re Pits: Cox v. Kubsby, 
(Times, February 26); but on the facts found by the learned 
Judge it did not become necessary expressly to decide it A 
husband shot his wife and infant child and committed suicide. 
The wife died intestate, and the question of fact was as to 
whether at the bime of the commission of the act of murder 
he «was insane or not. The coroner’s jury had found that the 
husband murdered his wife and child, and that he committed 
suicide whilst of unsound mind, They do not appear to have 


Lx] \ THE MADRAS LAW JOURNAL. 165 


expressly found that he was insane at the time of the murders, 
and it is, of course, possible that a sgne man might commit 
murder and, being overcome by horror at his deed, become in- 
sane and commit suicide. But, having regard to Bird v. Keep, 
(1918) 2 K.B. 692, the verdict of the coroner’s jury was not 
evidence in the case before Mr. Justice Farwell, andehe heard 
evidence on the question of sanity, coming to the conclusion 
that the husband was insane when he committed the murders. 
That being so, he was not a murderer, for the purpose of*the 
rule which prohibits a murderer from taking under the will 
of the person murdered, and the question of whether it applied 
to a case in which the murdered person died intestate did not 
arise, though the learned Judge thought, without deciding the 
point, that it would. In the result, the husband’s estate was 
entitled to the share of a surviving spouse under the Adminis- 
tration of Estates Act, 1925, and also, since the presumption 
was that the child survived the mother, to the estate of the 
child—L.J., 1931, p. 161. 


Judicial Salaries in Belfast and Dublin.—If merit has been 
measured in sterling, it would appear that, man for man, the 
Judges of Belfast are better than their Dublin counterparts. 
Moore, L.C.J., of Northern Ireland, is rewarded by a salary 
of 5,000! a year; Kennedy, C.J., of the Irish Free State, re- 
ceives a beggarly 4,000/; Andrews and Best, L.J J., are valued 
at 4,000}. yearly; President Sullivan, and the Judges of the 
Supreme Court, the Honourable FitzGibbon and Murnaghan, 
whose duties correspond to those of the L.J.J. aforesaid, are 
mere 3,000/. men; while the “puisnes,” the Honourables Creed 
Meredith, Wylie, Johnston, Hanna and O’Byrne, of the Cuist 
Oachtarach, receive each no more than 2,500}. a year. Their 
counterparts in Northern Ireland, Wilson and Btown, JJ., are 
paid a thousand more. 

The cause of the discrepancies may be other than mere 
merit. My suggestion for the increasing of peace and her- 
mony throughout Ireland is that Dublin should follow, nay, 
should excel Belfast; but may be the Free State cannot, or will 
not, rise to it—L.J., 1931, p. 175. 





Two Unwanted Instituttons—In vain did England try in 
1873 and after to effect a merger of common law and equity; 
they refused to merge; and so in London there are six special- 
ists in continuous session (barring illness) in the Cofrts of 
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Chancery; a crowd of Barristers, conveyancers, and equity spe- 
cialists congregated in ọne of the inns, namely, Lincoln’s Inn. 
Our County Court judges have, within their limited jurisdic- 
tion, to decide questions of law and equity. But in England 
there are the judgments of the specialists for guidance, and an 
appeal to a Court where a Chancery Judge is almost sure to be 
on the Bench. 

In Northern Ireland, as in the Dominions, the same High 
Cotfrt Judges deal with every branch of the law, and neither 
there nor elsewhere throughout the British Commonwealth of 
Nations is there any loud demand for Courts of Chancery on 
the Fleet Street model—L.J., 1931, p. 175. 


University RepresentattonWithout going too far into 
politics, we may express our satisfaction that the House of Com- 
mons has rejected the clause in the representation of the People 
Bill which would have abolished the representation of the Uni- 
versities. It may be difficult to estimate exactly the beneficial 
effect of such representation on the House of Commons, just 
as it is difficult to estimate exactly the effect of other elements 
in popular representation. But in no department of social life 
is a dead level of uniformity desirable, and if only in a small 
degree, university representation breaks the uniformity of elec- 
toral areas. This, of course, in itself is not a sufhcient argu- 
ment; the uniformity must be broken in the right direction. 
University representation answers this test. Whether or not 
the University vote has always selected the best men, and 
even if it has been mainly exercised in favour of one political 
party, at least it forms a bond between Parliament, where the 
practical conduct of the affairs of the nation is centred, and the 
institutions which are dedicated to the encouragement and pur- 
suit of learning. As we have said, the direct influence of the 
University members in Parliament may not be great, but they 
form a very useful element in that assembly, with special know- 
ledge available on matters relating to education, and their pre- 
sence is a reminder that the Universities, as much as the great 
agricultural and industrial areas, are an essential part of the 
Commonwealth.—L.J., 1931, p. 195. 





Donations Mortis Cau%a—Donations mortis causa, said 
Lord Hardwicke in Ward v. Turner, (2 Ves. section 431), “are 
undoubtedly taken from the civil law; but not to be allowed 
of here farther than the civil law on that head has been re- 
ceived’ and allowed.” But though such is the origin of these 
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gifts, the conditions under which tĦey will be effective have 
long been settled in English law. They are, that the gift must 
be made in contemplation of death; it must be intended to be 
absolute only in case of death; that is, the thing is to revert . 
to the donor should he recover; and there must be delivery of 
the subject-matter of the gift. ‘Questions have uswally arisen 
with regard to the sufficiency of delivery, as in the case of a 
cheque which has not been presented and honoured in the donor’s 
lifetime, such a gift being void: Re, Swinburne, (1926) CR. 38: 
95 L.J. Ch. 104; or of a parcel of bonds deposited in a box at 
a bank; in this case, the delivery of the key with a list of the 
bonds was sufficient: Re WaSsserberg, (1915) 1 Ch. 195: 84 
L.J. Ch. 214. In Wilkes v. Allinson, (1931) W.N. 76, before 
Lord Tomlin, the question arose as to the correctness of a 
statement in Williams on Executors, (12th Edn., p. 479), that 
the gift must be conditioned to take effect only on the death of 
the donor from his existing disorder. The donor was suffering 
from a disease which he knew must before long terminate 
fatally, but in fact he caught a chill and died from pneumonia. 
Lord Tomlin held the statement to be incorrect. It was enough 
that the gift was made in contemplation of death, without re- 
gard to the way in which death actually occurred—L.J., 1931, 
p. 197. 


A Screen of Oblivion.—As we go to press we note the deci- 
sion of the President on a motion to strike out such paragraphs 
in a husband respondent’s answer to his wife’s petition as alleg- 
ed misconduct before the date of a separation deed between 
the parties. The husband alleged that he had been ignorant 
of such misconduct. The deed contained a clause commonly 
known as a “Rose v. Rose clause,’ which, inter alta, purports 
to condone all antecedent offences and provides that if either 
party shall commence proceedings against the other in respect 
of any subsequent cause of complaint no offence or misconduct 
committed before the date of the deed “shall be pleaded or. 
alleged by either party or be admissible in evidence.” The deed 
was dated the 15th November, 1929, and on the 13th August, 
1930 the wife instituted proceedings for divorce based on alle- 
gations of adultery on two days in August at the Savoy Hotel 
with a named woman. The woman put in no defence, but on 
the 6th November, 1930 the husband put in a defence consist- 
ing of a denial and an allegation that the petitioner had com- 
mitted adultery before the date of the deed with a man who 
had since died. Counsel for the husband urged that tRe clause 
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in question was against pùblic policy, as it would enable parties 
who had led profligate lives and desired a collusive divorce to 
set up a “screen of oblivion” and next day the husband could 
go to an hotel and commit adultery on which the wife could 
found her petition—L.T., 1931, p. 134. 





The DecisionThe President, in giving judgment, said 
that the matter had been fully argued, but as he had formed a 
definite view he would give judgment at once. The real ques- 
tion was whether, assuming their intentions were honest, the 
deed was binding on the parties. It was contended on behalf 
of the respondent that the clause was against public policy as 
the jurisdiction in divorce was not exercised simply between 
suitors but involved questions of public policy. It was not dis- 
puted that Rose v. Rase—a decision of the Court of Appeal—was 
in point, but it was said that in that case the question of public 
policy was not raised. In Rowley v. Rowley, in which there 
was an attempt to go behind an agreement of oblivion, the 
House of Lords affirmed the decision that the agreement fur- 
nished an absolute bar to the allegation of matters arising be- 
fore its date. In that case, too, it was said that the question of 
public policy had not been raised, but Lord Penzance in his 
judgment dealt with the question. The proposition that par- 
ties could not lawfully enter into such an agreement because 
if one began proceedings for a divorce the other was under a 
duty to put before the Court all facts relative to the proper 
exercise of its discretion was a very large one. It would ren- 
der impossible all attempts at reconciliation, as no reconcilia- 
tion could be final. The difficulty was said to arise by reason of 
the proviso to sub-S. (3) of S. 178 of the Supreme Court of 
Judicature (Consolidation) Act 1925, which provided that the 
Court should nôt be bound to pronounce a decree of divorce 
if it found that the petitioner had during the marriage been 
guilty of adultery. No one was bound to petition for divorce. 
Had one who became a party to divorce proceedings a duty laid 
which would make this deed invalid? The only ground for 
holding the deed void would be that it embodied a scheme to 
deceive the Court, and looking at the agreement and assuming 
that the parties were desirous not of deceiving the Court, but 
of regulating their lives by its terms, was it void. because it 
might be used as a cloak of evil? In his view the agreement 
was perfectly good, and the authorities of the last fifty years 
supported that view.—L.T., 1931, p. 134. 
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Legal Fanutes.—In the sketch f Chief Baron Pollock in 
the late Mr. Edward Manson’s Builders of the Law, it is said 
that “the Pollocks are the Muctan gens of England, a race of 
hereditary lawyers. Law is in their blood, like literature in 
that of the Coleridges, politics of the Pitts, music of the Men- 
delssohns.” True, the PollockS have been represented on the 
bench by three generations although not in a direct line, but 
their record has been beaten by the Coleridges, of whom three 
in a direct line reached the bench of the Supreme Couftt A 
parallel to this was seen in Scotland where three generations of 
the Moncreiff family were judges of the Court of Session. A 
more curious instance of relations occupying the judicial seat 
is recalled by a letter in The Times last week, where it is point- 
ed out that about the middle of the nineteenth century there 
were on the bench of the Court of Session at the same time 
three brothers-in-law, namely, Lord Fullerton, Lord Cockburn, 
and Lord Dundrennan, who were married to three sisters. 
When the third of the three took his seat Lord Cockburn noted 
the fact in his Journal, and, after mentioning the circumstances 
that Dundrennan was the third brother-in-law to be promoted, 
expressed the hope that he would be “the last who will have 
the infirmity of changing his own name (which was Thomas 
Maitland) and taking that of his clods-on mounting the judg- 
ment seat.” The hope thus expressed has not been realised, 
for several of the present judges of the Court of Session con- 
tinue the old tradition of taking for judicial purposes a terri- 
torial title. 

In England, so far as the present writer can recall, there 
has been no exact parallel to the Scottish instance of three 
judges on the bench at the same time all having married sisters 
and thus making quite a family party, but we have get very 
near it. The present Lord Russell of Killowen and Lord Jus- 
tice Romer married sisters, while Mr. Justice Maugham mar- 
ried a sister of Lord Justice Romer, so that the latter can say 
that he has two brothers-in-law on the bench with him.—L.T., 
1931, p. 148. ` 





Index Oddities. —Every lawyer realises the value of a good 
index; indeed, without one his labour in consulting his books 
is multiplied a hundredfold. Little, however, does he realise 
that ‘indexing is something of an art agd that it cannot be, 
devolved upon any one with success. Too often is this forgot- 
ten with disastrous results. Occasionally, it is true; the in- 
dexer gives play to his sense of humour to the delectation of the 
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judicious but to the perflirbation of those with no perception 
of the ludicrous. Thus,gin some of the earlier editions of 
Smith’s Leading Cases a humorist was obviously at work, for 
there we find such entries as: “Hawk’s Eyes, Court will not al- 
ways look with’; and “Hull, J. swore on the bench.” But in 
the majority of cases it is to Be feared that the humour is al- 
together unconscious on the part of the indexer as it was with 
Sir Gregory Lewin, who plentifully sprinkled the index of his 
reports of Crown cases with such entries as these: ‘“Backway 
—a person attacked ought to escape by, if he knows 
it’; “Lifting up—a bag from the boot of a coach 
is an asportation”; ‘‘Labour—medical man neglecting a 
woman in, is manslaughter’; “Slinging a cask negli- 
gently—manslaughter.” Occasionally an error in punc- 
‘tuation turns an entry into something very different from 
what was intended. Of this a striking example is furnished 
by the index to the life of the late Lord Gorell, where the rea- 
der may find this: “Gladstone, speech on divorce of.” The 
entry would have been in accordance with the subject-matter 
in the text if a comma had been placed after the word “divorce” 
and would have avoided an awkward ambiguity. Another 
recent legal biography, that of Lord James of Hereford, has a 
curious and amusing entry in the index. Under the heading 
‘James, Henry, Lord, of Hereford,” we find a brief notice of 
the leading incidents of his career, and among them may be 
noticed the following: “Attacks Gladstone 216-17; Attacks of 
gout 217-18.” The collocation of the two kinds of attack is _ 


piquant.—L.T., 1931, p. 148. 


Divorce Witnesses.—Another expression of opinion in 
favour of simplification of legal procedure has come recently 
from Mr. Justice McCardie, who had before him at the Sus- 
sex Assizes last week a number of undefended divorce cases 
for each of which several witnesses had been called. If he is 
‘reported correctly the learned Judge took occasion to regret 
“the perfectly appalling waste of time and money involved in 
calling witnesses from the north, south, east and west of Eng- 
land to prove facts about which there was not the faintest mea- 
sure of dispute,” and suggested that they could have been proved 
by affidavits without the slightest difficulty. His Lordship 1s 

ethen reported as saying that in his view the laws of England 
with refpect to evidence were old-fashioned and out-of-date and 
the time was coming when they must be amended. It is true that 
divorce petitions consume a great deal of the time of Judges both 
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in London and on assize, and it is true that much of the work 
on the undefended list is more or legs of a routine character. 
It is not overlooked that a distinction was drawn by Mr. Jus- 
tice McCardie between the presence of the petitioner and that 
of the witnesses, but even so, we are not, with all due respect, 
altogether convinced that undefended divorce causes, with their 
admitted proportion of “arranged” suits, afford as strong an 
argument for the substitution of affidavit evidence as some 
others where the issues are less important socially. For®simi- 
lar reasons we are not in agreement with the suggestion, more 
than once put forward, that undefended divorce should be hand- 
ed over to a registrar or other experienced official, for that 
way lies an invitation to perfunctoriness and that disregard for 
truth of which His Lordship so bitterly complains. That 
divorce should be easy in the sense of not being inaccessible is 
right; that it should be informal seems undesirable—L.T., 1931, 
p. 242. 


A Company Wholly “Held.” —Sixty or seventy years ago, 
the notion that one company could or should be a shareholder 
in another was something of a novelty, and it was actually argued 
in Re Barned’s Banking Co., (1867) L.R. 3 Ch. 105, that for 
one company to invest in the shares of another was wira vires. 
Lord Cairns, however, observed (p. 113) that he knew of no 
reason at common law why one corporate body should not be- 
come a member of another, and held that the Companies Act, 
1862, in fact, permitted such a relation in the case of limited 
companies. Since then, of course, the practice of one company 
holding shares in another has enormously increased, and “‘hold- 
ing companies” have been created for this express purpose. 
The question of the legal position when one company holds 
every single share of another may thus be of practical interest. 
The latter company then has only one member within section 
25 of the Companies Act, 1929, and to say that in such cir- 
cumstances the prescribed annual general “meeting” can be held | 
is somewhat a strain of language, for section 116 (1) (a) 
allows only one person to represent a company. The point is 
discussed in East v. Bennett Brothers, Ltd., (1911) 1 Ch. 163, 
where the memorandum and articles required meetings of pre- 
ference shareholders, and one person held all the shares of that 
class. Warrington, J., decided that the situation was within 
the constitution of the company, and, if that one person, signi- 
fied his wishes in the proper formal manner, he could “meet” 
within the articles to do so. It is perhaps unnecessar} to add 
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that these articles did no} require a quorum at such a meeting. 
The position when an individual or a company holds all of one 
particular class of shares may, however, be distinguished from 
that when all of every class of share are so held, either by an 
individual or another company. In each case the company so 
held could be wound up on an application under section 168 
(3) of the Act, and, if the holder was a single individual, pro- 
bably would be. If the holder was a company, it might be sub- 
mitted that the case was not within the mischief of the implied 
prohibition on single ownership—a prohibition which, even in 
the case of an individual owner, has been much more a matter 
of form than substance since the Solomon Case, (1897) A.C. 
22. On the whole, it would probably be better, if only out of 
respect to the law as framed, for nominees to hold sufficient 
shares to form a quorum and comply with the Act. The intel- 
ligent student might perhaps exercise himself with the problem 
of what would happen if 4A company held all B company’s 
shares and vice vérsa, or A held B’s, B held C’S, and C held A’s. 
It would be something like the snakes all eating each other’s 
tails. The one certainty would be that, given such a situation, 
various company promoters could, under the old law, have 
framed plausible balance sheets to show that each of a number 
of insolvent companies was worth millions. Whether sections 
125-127 of the new Act will now prevent such artifices remains 
to be seen.—S.J., 1931, p. 106. 





Violence in Court—Few of us, in our most uncontrolled 
moments, would be courageously indiscreet enough, even under 
great provocation, to shatter by physical violence that peculi- 
arly unruffed atmosphere which invariably characterises our 
civil and criminal Courts. The customary quiet dignity of the 
proceedings, in “association with the invisible but iron hand of 
power that lies beneath, rarely fails to exercise a salutary, re- 
straining influence over the most hardened offender or the most 
- bumptious litigant. ` Tense, conflicting emotions there must be 
in this school where most of the passions with which humanity 
ig afflicted are exposed, but seldom does anger rise to such a 
pitch that actual physical violence is directed to the Judge or 
other officer of the Court. This country, perhaps more than 
any other, although by no means completely exempt, has been 
remarkably free from this unpleasant class of outrage. By a 
Home Office Order, rigorously enforced, all prisoners are now 
thoroughly searched before being placed in the dock. This obvi- 
ously necessary precaution, which began twenty-five years 
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ago, resulted from a prisoner in thd Crown Court at Leeds 
hurling a bottle at the Recorder, who marrowly escaped serious 
injury. By a remarkable coincidence the same man was again 
sentenced recently in the same Court, and on this occasion he 
was strongly guarded in the dock by four warders. Judge 
Cluer, not long ago, sent to prison for seven day$ a witness 
who, it was alleged, had struck an usher on the face; while 
from Brighton comes the case of a man kicking another who 
had given evidence against him. These comparatively trivial 
offences are merely petty, though none the less objectionable 
exhibitions of temper which ought to be controlled, but cause 
no particular harm except, perhaps, to the perpetrators, who 
thereby expose themselves to the penalties for contempt of 
Court. Far more serious was the attempt by a lunatic to shoot 
Sir George Jessel; luckily, he missed. Then there was the ink- 
stand hurled from the dock at a Recorder, Sir Arthur Collins, 
who had just sentenced a burly ruffian to seven years’ penal ser- 
vitude; happily, that too missed its mark. “That must have 
been meant for my brother Bacon,” said Vice-Chancellor Mal- 
lins, humorously, on one occasion, when a none too excellent 
egg just missed him and besmeared the judicial bench. The 
whole basis of the Court’s refusal to tolerate an act of physical 
violence or other attempt at revenge or intimidation is, of 
course, to ensure that there is no interference in any way with 
the due administration of justice. “It is on that ground, and 
that alone,” said one Judge towards the end of last century, 
“and not on any exaggerated notion of the dignity of indivi- 
duals that insults to judges, witnesses or jurymen are not allow- 
ed.” The most recent case of violence in Court comes from 
Edmonton (N.) County Court, where a scuffle took place at 
the back of the Court between the parties in a case. For a few 
minutes four men and a woman struggled tegether. Judge 
Crawford gave orders that the police should be called to eject 
the combatants, but he was told that the police were not on 
duty in the Court. That information not unnaturally drew a 
strong protest from him: “It is really shameful,” he said, “that ` 
Courts of this importance should be deprived of police assist- 
ance, and that scenes like this should be allowed in a court of 
justice.” —S.J., 1931, p. 143. 
ERREEN 

A Legal Classic.—In the address to which we last week 
drew attention, Lord Macmillan, while advising the young law- 
yer to study literature as an aid to the efficient discharge of 
his professional duties, in no way, of course, seeks to minimise 
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the importance, nay, the fnecessity, of mastering, as far as this 
can be done, the immenge field of the common law. What he 
does is to enter a caveat against a too complete absorption in 
the study of the law to the exclusion of all else. ‘The law- 
yer,” he says, “does well from time to time to lift his eyes from 
his desk and look out of the ‘window on the wider world be- 
yond.” He does not commend the example of Chief Baron 
Palles, who is said to have taken Fearne on “Contingent Re- 
mainders” with him for reading on his honeymoon. Fearne’s 
treatise is one of the classics of the law; Mr. Augustine Birrell 
speaks of it as “a masterly performance (considered by some 
the best law book ever written),” but we suppose that there are 
few in these days who could truthfully adapt the language of 
Mr. Silas Wegg and say that they have been “right slap through 
Mr. Fearne lately.” Even the greatest law books become obso- 
lete or obsolescent; they have had their day and have ceased to 
be; but few, even in the days when “Contingent Remainders” 
was in constant practical usc have been su enamotired of its 
charm as to emulate the example of Chief Baron Palles and 
carry it with them for reading on their honeymoon.—S.J., 1931, 
p. 144. 





Strangers in the House.—The incident last week when a 
Member of Parliament “spied strangers” and had a solitary 
survivor turned out of the gallery of the House of Commons 
seems somewhat of an anachronism in these days when the 
fierce light of publicity beats upon all that takes place at St. 
Stephen’s. At one time, and that not so far distant, motions 
for the exclusion of strangers were of frequent occurrence, the 
House watching with great jealousy any infraction of the rule 
by which no one other than a member was allowed access to its 
precincts. For this attitude there may have been grounds in 
days when it occasionally happened that a stranger pushed his 
way into the floor of the House, for we are told that as late 
. as 1771 a stranger was actually counted in a division. Again, 
reports, by which alone most of us get our information regard- 
ing proceedings in Parliament, were severely frowned upon, 
and, as we all know, there ensued a long and bitter struggle 
before newspapers obtained recognition in a gallery of their 
own—a struggle which has a constitutional importance. Now- 
a-days, the exclusion of strangers is, happily, of rare occurrence, 
and is as a rule resorted to only if those admitted to the gallery 
are guilty ef some breach of the rules. It appears that stran- 
gers ar, nominally at least, under very strict regulation; thus, 
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no member of the public may readga book or newspaper 
there; apparently he is expected to giwe his whole attention to 
the proceedings taking place on the floor of the House. It may 
be added that the prohibition against the reading of newspapers 
is not confined to the House of Commons. We are told in the 
late Mr. Oswald’s treatise on “Contempt of Court,” ethat “it is 
not respectful to the Court to read newspapers, however res- 
pectable, at the bar in view of the Judge;” the parenthesis is 
delicious. More than once the present writer has had atten- 
tion called from the Bench to infringements of this rule, which, 
it may be assumed, has come down to us from times when the 
power of the press had not established itself as it has in these 
days.— S\J., 1931, p. 161. 


Through American Eyes.—Rather more than a quarter of 
a century ago, Sir Frederick Pollock wrote that “the interest 
of our American brethren in English courts and procedure is 
as inexhaustible as it is flattering.” Interest in those matters 
continues, and, what is still more flattering, it is accompanied 
by a sincere admiration. If it be true, as someone has said, 
that a foreign nation is a kind of contemporary posterity with, 
as a consequence, an entire absence of partiality in its judgments, 
it would seem that our administration of justice really merits 
the commendation which is accorded to it by our kin beyond 
sea. The most recent instance of this may be found in the cur- 
rent issue of the American Bar Association Journal, in which 
Professor Pendleton Howard, of the University of Idaho, 
writes enthusiastically of our Court of Criminal Appeal. In 
his introductory sentences he says that “there is probably no fea- 
ture of the English administration of justice which illustrates 
in more convincing fashion the fundamental differences be- 
tween the criminal procedure of that country hnd that of the 
United States than the conduct of criminal appeals. Speed 
of determination, brevity of opinion, paucity of judicial rheto- 
ric, concentration on the outstanding issues of the fairness and 
legality of the defendant’s trial and the reasonableness of the 
jury’s verdict—these are the salient characteristics of the work 
of the English Court of Criminal Appeal.” Surely no more 
flattering picture of this tribunal could be drawn, and we believe 
that it is true. Proceeding, the learned writer deals in some 
detail with a number of points in connectiog with the methods 
and practice of the Court, dwelling in particular upon that fea- 
ture of its influence which we have always regarded as one of 
the most beneficient, namely, its reflex effect upon th® lower 
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Courts. In the pre-Cogrt of Appeal days instances were com- 
mon enough of very bough justice, and of extremely heavy 
sentences, the inferior Courts in which such things happened 
having no fear of enquiry before their eyes. All that is chang- 
ed. A complete transcript of the proceedings at the trial is 
available,eand is, or may be," submitted to the scrutiny of the 
Court of Criminal Appeal, and that fact alone has a powerful 
and steadying influence in regulating trials and in guarding 
agafist sentences which err on the side of severity. And yet, 
as we are reminded, there were those, and many of them in high 
places in the law, who looked with much disfavour on the in- 
stitution of this court. Even the late Sir Fitzjames Stephen 
thought it an almost insuperable difficulty in the way of setting 
it up that there was the possibility, nay, the probability, of dis- 
senting judgments. That supposed obstacle was very easily 
overcome by the provision of allowing one judgment only, as 
has always been the case in the Privy .Council—a rule which 
might well be adopted in every court, seeing the endless trouble 
that is caused by dissenting opinions. The law ought above all 
things to be certain, and certainly is not achieved by divergence 
of view in the pronouncements of the Court.—S.J., 1931, p. 
196. 





Poor Persons Procedure.—Both branches of the legal pro- 
fession may find considerable cause for self-congratulation in 
the fifth annual report of the work of the Poor Persons Pro- 
cedure Committee of the Law Society for the period Decem- 
ber, 1929, to December, 1930. The public is surprisingly 
ignorant of the fact that the whole of the work for poor persons 
done by barristers and solicitors is undertaken voluntarily 
and gratuitously, and the report with its bare statement of the 
figures of the Schievements of the committee during the period 
under examination deserves a wide publication. There were, 
at the beginning of 1929, 937 cases awaiting trial and 1,517 
actions or matters were entered during the year in London and 
in the Provinces. Of these, 1,339 actions or matters were dealt 
with, of which 1,238 succeeded, forty-three failed and fifty- 
eight were abandoned or struck out. Of the total number of 
cases disposed of 94 per cent. consisted of matrimonial proceed- 
ings, and in 97 per cent. of the total number of cases poor per- 
sons were successful. During the year the total sum recover- 
ed by poor person litigants either by judgment or by settlement 
of their actions was £14,500 as compared with £10,300 in the 
previotis year. In London at the beginning of 1930 there were 
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116 applications pending, and 1,974 new applications were re- 
ceived during the year, of which 889 were granted, 714 refus- 
ed, and 341 were otherwise disposed of, leaving at the end of 
the year 146 remaining to be dealt with. Approximately 70 
per cent. of the London cases were matrimonial. In London 
and the provinces the number of applications disposed of showed 
an increase from 4,411 in 1928 to 4,904 in 1929. These figures 
speak eloquently of the substantial and progressive results 
achieved by lawyers in this entirely gratuitous branch of their 
activities, often at the cost of great personal inconvenience and 
sacrifice. It is facts like these which give the lie to the thread- 
bare prejudice against the “scheming and avaricious” lawyer. 
—S.J., 1931, p. 196. 





A Strange Oath.—Recently, in Lord Darling’s Court, a 
Roman Catholic juror declined to be sworn on the Authorised 
Version of the Scriptures. As a Douai version was not forth- 
coming, he consented to affirm instead. 

Every now and then the formality of the oath gives rise 
to perplexity in Court and sometimes to humour. One of the 
oddest errors occurred last year at Willesden Police Court 
when a communist who would not take the oath desired to affirm. 
A card was handed to him from which he duly read a form 
of words. Then the Court suddenly realised that he had been 
given the wrong card and had trustfully taken the oath of alle- 
giance as a special constable.—S.J., 1931, p. 204. 





CONTEMPORARY LEGAL LITERATURE. 


Not infrequently does it happen that an advertiser cari- 
catures a living person to serve his purpose and though in 
such cases the advertiser does not intend to libel»the advertisee 
feels his privacy intruded upon and desires to stop such in- 
trusion. The law on the point is not definite and settled as yet 
and a note in the Untied States Law Review for February, 
1931 and another in the Law Quarterly Review by Profes- 
sor P. H. Winfield, LL.D., discuss the subject in full detail. 
In America, the theory that the common law recognised a right 
of privacy was advanced by Messrs. Warren and Brandeis in 
4 Harward Law Review 193, basing it on Pollard v. Photogra- 
phic Co., (1888) 40 Ch.D. 345 and Pope v. Curl, 2 Atk. 342, but 
it was negatived in 1902 by New York Court in Robertson v. 
Rochester Folding Box Co., 171 N.Y. 538, by a majority of four 
Judges against three. Chief Justice Parker whose opinion frevail- 
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ed foresaw in its recogngtion ‘a vast amount of litigation. ..... 
shes rab acs bordering upog the absurd.’ Judge Gray put the other 
view emphatically: “The proposition is to me an inconceivable 
one that these defendants may, unauthorisedly, use the like- 
ness of this young woman upon their advertisement as a method 
of attracting widespread ptiblic attention to their wares, 
and that she’ must submit to the mortifying notoriety without 
right to invoke the exercise of the preventive power of a Court 
of Rquity.” The Umied States Review points out that in 
Georgia, Kansas, Kentucky, Louisana and Missouri, the right 
of privacy has been sustained, and in Michigan, New York, 
Rhode Island, and Washington it has been denied. In the 
other States the question has not yet arisen for decision. In 
New York, the right has to a certain extent been recognised 
by the Legislature in 1903. 


Prof. Winfield discusses the subject more elaborately with 
the right of privacy both with respect to property and person. 
He detines infringement of privacy as an “unauthorised inter- 
ference with a person’s seclusion of himself or of his property 
from the public’. To the extent to which the invasion can be 
brought in under the other known headings of tort, there is 
no difficulty. But where it does not amount to defamation, 
trespass, nuisance or the like, the English Common Law recog- 
nises no right of privacy. As the Professor says, Tokey v. 
J. S. Fry and Sons, Ltd., (1930) 1 K.B. 467, shows that the 
right must be recognised by the House of Lords or the Legis- 
lature. In that case a firm of chocolate manufacturers pub- 
lished, as an advertisement of their goods, a caricature of the 
plaintiff, depicting him as playing golf with a packet of their 
chocolate protruding from out of his pocket. A caddy was also 
Tepresented with him and a doggerel verse was written under- 
neath it likenifigothe excellence of their chocolates to his drive. 
The Court of Appeal held that the firm were not liable as for 
defamation, as it was not capable of a defamatory meaning and 
by a majority dismissed the action. 

As regards personal property, the right is recognised to a 
considerable degree by the Law of Copyright, Patents, Designs, 
Trade-marks and Trade-names, the covenants in restraint of trade 
and the principle which enables the Courts to restrain anyone 
in a confidential position from disclosing information with 
which he has become acquainted in that relation. 

As regards teal property, where there is actual entry on 
the land, the law of trespass is sufficiently adequate for the 


v e 
Lx] THE MADRAS LAW JOURNAL. 179 


purpose. But where the infringor is not on the land: but loiter- 
ing on the highway in order to spy upon an adjacent land- 
owner or to disturb him in the enjoyment ’of his property, an 
action in trespass can be maintained only where the user of 
the highway is unreasonable. (Hartson v. Duke of Rutland, 
(1893) 1 Q.B. 142 and Hickman v. Maisy, (1900) 1 Q.B. 
752.) These cover cases where the plaintiff is the owner of the 
soil of. the highway, but as the law stands it may not help any 
one who has a less title than ownership or who has none at all. 
The writer suggests that borough and county councils may make 
rules to meet cases like the one where a person without causing 
obstruction to the highway stares at a man’s window. Law of 
nuisance meets the contingency to a certain extent. The Pro- 
fessor refers to a case recorded by the late Professor Kenny 
(Cases on Tort, 4th Edn., 1926, p. 367), in which a family in 
Balkham so placed mirrors in their garden as to be able to 
observe all that passed in a neighbouring dentist’s room. The 
dentist failed in an action to prevent the “annoyance and in- 
dignity” caused to him. The writer points out that it should 
have been actionable as a nuisance as held in Lyons & Sous v. 
Williams, (1899) 1 Ch. 255. 

The law does not now interfere to prevent a landowner 
from opening new windows which command a view of his 
neighbour’s premises. The little doubt there was before was 
set at rest by Taping v. Jones, (1865) 11 H.L.C. 200. The 
building of a high wall which interferes with the neighbour’s 
enjoyment of his garden does not afford a cause of action 
either. Privacy of property can be secured to a certain extent 
by contract. In India, as the Professor points out, the question 
is dealt with by S. 18 of the Easements Act and it is possible 
to acquire an easement of privacy by virtue of a local custom. 
The Professor summarises his discussion as to privacy of pro- 
perty thus: “It appears to be tolerably well protected, allow- 
ing for the necessity of -meeting the requirements of society 
at large as well as those of the person whose privacy is in 
question. He can, to a certain extent, secure seclusion of his 
property by contract. Infringement of it, where there is no 
contract of this sort, is not regarded as an independent tort, 
but is redressible by actions for nuisance or for trespass or 
for negligence or for some other appropriate tort, or (where 
the property is personal property) breach af copyright, breach 
of patent, and the like. And in some instances the criminal 
law provides remedies.” 
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The other question, namely, whéthėr there is any legal re- 
dress for invading the ofrsonal privacy of an individual, is more 
private to answer. Greer, L.J., who denied this right of privacy 
unless the publication can be said to be defamatory, said in 
Tolly v. Fry, that the defendants in publishing the advertise- 
ment in qyestion, without obtaining Jolley’s consent, “were act- 
ing in a manner inconsistent with the decencies of life, and in 
so doing they were guilty of an act for which there ought to 
be a legal remedy,” but denies the legal remedy relying on 
Dockrell v. Dougall, 80 L.T. 556 and Corelli v. Wall, 22 T.L.R. 
532. The Professor discusses the two cases and points out that - 
they did not decide the question at issue so as to fetter the 
Court of Appeal for deciding it itself. “The balance of exist- 
ing dicta,” says the Professor in conclusion, “seems to incline 
against an affirmative decision not only in the Courts of first 
instance, but probably also in the Court of Appeal. The House 
of Lords, however, certainly have a free hand and it is sub- 
mitted that social exigencies at the present day would justify 
them in recognising such a tort.” The Professor gives several 
illustrations where the law as it is is helpless and sums up his 
conclusion as follows:—“Offensive invasion of personal 
privacy ought to be an independant tort classified under ‘torts 
to the person’ and actionable without proof of social damage. 
Its truth, where it takes the shape of a representation, ought to 
be immaterial. As a matter of law, the Judge ought to be 
entitled to settle whether there is or is not sufficient evidence of 
offensiveness for a jury to decide, as a matter of fact, whether 
the invasion was, in the circumstances, offensive. The right of 
privacy should be capable of express or implied waiver. Fair 
comment and privilege, as known in the law of defamation, 
bould be applied only sparingly and at most by way of analogy.” 


‘ ; @ eae 


The Law Quaricrly Review for January, 1931, reproduces the 
address delivered by-Chief Judge Benjamin N. Cardozo at the 
convocation of Columbia University on September 4, 1930, wel- 
coming the distinguished guests froth England, France and Ger- 
many to confer on them the honorary degree of LL.D. The 
address is short and sweet and deserves much consideration, espe- 
cially at this time, when the Madras Bar Council is considering 
to take up legal education into its hands. The guests from Eng- 
land were Viscourt Dunedin, Lord Tomlin, Lord Macmillan, 
The Attorney-General Sir William Jowitt, Sir John Simon, Sir 
Frederick Pollock and Sir Roger Gregory. He says: “A Uni- 
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versity is a place where one is to teach$ learning imaginatively.” 
You can pick up facts almost anywheré—in school, in books, in 
the street, in business, very likely in prison, at any place where 
life is lived, but if you seek to clothe your teaching with the 
vestments of grace or poetry or philosophy, with the aspect of 
fraternity, its proper home is a University”. Later on he says 
that it is quite true of law as it is of anything else, that at first 
law was taught even-at the colleges unimaginatively. It was a 
thing to be learned by rote from text-books whose pronounce- 
ments were to be accepted as an act of faith., Then it was 
taught scientifically, but still unimaginatively. That was the 
era of case books, an era of undivided hegemony now drawing 
to a close. We are looking beyond that now, to something 
higher and finer. We are trying to teach law and to study it 
scientifically, and yet imaginatively too,—feeling our way to a 
new sense of its significance, of the forces that have brought 
it into being, of the processes that are keeping it alive, and of 
the ends that it must serve and foster if ils high potencies are 
not to fail. It cannot be denied that law is rapidly growing 
with changing social conditions and as new situations arise, the 
old case-law can hardly guide the lawyer and unless he has 
studied law imaginatively, it may be difficult: to apply the prin- 
ciples of law to new situations as and when they arise. 


The note in the United States Law Review for November, 
1930, headed “Claim of immunity from self-incrimination by 
public officers” calls for more than a passing notice. It appears 
that certain public officials in the city of New York, also Tam- 
many district leaders,. refused to waive the constitutional im- 
munity against self-incrimination when they were called before 
a grand jury, empanelled by order of the Govegnor to investi- 
gate charges of corrupt money payments to secure appointment 
Or nomination to public office Naturally this seems to have 
evoked public resentment. Two schools developed to meet this 
problem, one proposing such amendments to the statute as would 
terminate the tenure of party office or public office of any official 
who invokes the constitutional privilege and refuses to answer, 
and the other declaring in favour of legislation or constitutional 
amendment to the effect (+) that the acceptance of public office 
shall constitute a waiver by” a public officer of the privilege 
against self-incrimination in respect to any ‘official act og con- 
duct, and (14) that the pleading by any public officer of such 
privilege against self-incrimination in respect to any offftial act 
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or conduct shall create $ vacancy in his office. The note dis- 
cusses the American cases dealing with the legality of such legis- 
lation and seems to incline against the constitutionality of legis- 
lation, as it interferes with the exercise of a privilege firmly 
fixed in the constitution., It,can only be done by an amend- 
ment to the constitution. 


elf citations of American precedents is not noticeably. en- 
couraged in English Courts, it is because of the unfamiliarity 
with the details of the American Law and the conditions obtain- 
ing there and the consequent fear that such citations may lead 
one astray. But in the case of Justice Holmes to whom great 
men like Lord Sankey, Sir William Jowitt, Sir Frederick Pollock 
and Chief Judge Cardozo have sent in their felicitations on the 
occasion of his ninetieth birth day, and in active and brilliant 
service in the most important sphere of judicial activity, it may 
not be too much to say in the words of Sir William Jowitt 
that the Bench and the Bar have repudiated this unfortunate 
practice referred to by Chief Judge Cardozo in his address of 
welcome at the Columbia University Convocation on Septém- 
ber 4, 1930, as frowning upon American citations. His name 
is a by-word here and his ‘common law’ is referred to every- 
day with avidity. Chief Judge Cardozo calls him ‘the great 
overlord of the law and its philosophy’ and the Harward Lav 
Review (March, 1931) has allotted more than one hundred 
pages for him, 





BOOK REVIEWS. 


MALABAR TENANCY Law, by Mr. K. P. Ramakrishna Aiyar. 
Price Rs. 4. 

Malabar Tenants’ Compensation Act (I of 1900) was a 
sufficiently difficult Act to construe and it can hardly be said 
that the construction of the various sections of the Act is even 
now finally settled. And now we have the new Act XIV of 
1930. In the attempt at reconciling the various landed interests, 
the Legislature has had to enact many complicated provisions 
about fair rent, kudiyiruppu, conditions of eviction, and so forth 
which must necessarily raise difficult points for construction by 
the Courts. Mr. Ramakrishna Aiyar has given a helpful com- 
mentary on both these Acts. On the Compensation Act, there 
is a cbnsiderable body of case-law which he has carefully digest- 
ed. -Op the Tenancy Act he had to proceed without such assist- 
ance but the useful reference to the proceedings of the Legisla- 
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tive Council and the various reports r assist the practitioner 
in the understanding of the Act though they might not be of 
use for construing the Act. The book is moderately priced.. 


THE MALABAR TENANCY Act, by Mr. C. Govindan Naver 
Price Rs. 12-8-0. 


This is a more ambitious attempt, though it confines itself 
to the Act of 1930 The aim of the work is to indicate the 
sources of the various provisions of the Act and to elucidate 
their meaning and the principles underlying them. The author 
has given a comprehensive historical introduction dealing with 
the various attempts at the investigation, elucidation and im- 
provements of tenancy conditions in Malabar. He has given 
copious references to’the proceedings of the Legislative Council 
and the various reports. He has given references to interpreta- 
tions that have been put upon similar terms in other enactments 
or judicial decisions which are germane to the present. The 
rules framed under section 54, the Sudder Court Procéedings 
dealing with the land tenures, and the Malabar Compensation 
Act have been given in appendices. In fact, he has gathered 
together with admirable industry and ability all that is to be 
known about so recent and important a measure. We have no 
doubt it will be of great use to practitioners. 


THe CRIMINAL RULES oF PRACTICE (Mapras). Pub- 
lished by V. S. N. Chari. Price Rs. 2. 

The publishers have done a useful service in bringing out 
this volume containing all the Rules of Criminal Practice in the 
Presidency up-to-date. The Criminal Rules of Practice of 1910 
have undergone changes in order to cope with the alterations 
and additions to the Criminal Procedure Code itself. The 
appendices contain all the various forms and several -orders 
under the special enactments applicable to Criminal Courts. 
We are sure this publication will be supplying the demand for 
the new rules which are of everyday use. 


—— i 


THE Privy Councm AND THE FULL BencH DECISIONS. . 
Edited by A. S. Srinivasa Iyer. Annual Subscription, Rs. 6.- 

We have pleasure in congratulating the journal for having 
entered on the second year of its existence. « The editor himself 
hopes that “to publish judgments which have a permanent and 
perennial interest to lawyers in an easily accessible and read- 
able form is not a disservice’, Indeed, it is our hope as well, 
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THE LAW OF [NCOME-TAX IN BRITISH INDIA, MYSORE AND 
TRAVANCORE, by Mr. N. Rajagopalachariar, B.A., B.L., Advo- 
cate, High Court, Madras. Printed at the Madras Law Journal 
Press, Mylapore. Price Rs. 8. 


To the average lawyer not familiar with the intricacies of 
the Income-tax law, this branch of law presents only an un- 
intelligible set of rules and a confusing mass of case-law. The 
leadihg commentaries on the English and Indian Acts while 
they are undoubtedly learned and exhaustive, have not tended 
to remove that impression. Mr. N. Rajagopalachariar who as 
the reporter of the Indian Law Reports for a long number of 
years had to watch the arguments of eminent Counsel in tax 
cases apparently realised the difficulties of the profession 
in understanding the subject and has brought out this work which 
is conceived in a plan essentially different from the treatment 
of it by the commentators on the Acts. In the volume under 
review, the law of Income-tax in British India has been dealt 
with in the form of a treatise in the natural order of the topics 
in the course of about 140 pages and nine chapters. The 
second part of the book gives the Indian Income-tax Act with 
the notes to the sections, the Income-tax rules and other allied 
information. In following this method, the learned author has 
followed the well-known models of Mitra on Limitation and 
Sir Rash Behari Ghose’s Law of Mortgages. The first part, 
which is easily the more interesting and instructive part of the 
book, deals with the subject under the following main heads :— 
Income-tax, Income, Capital, Basis of Taxation, Non-taxable 
and Taxable Persons, Non-taxable Income, Taxable Income, 
Accounts, Machinery—Procedure and Remedies, Questions of 
Law and Fact, and Interpretation of Statutes. All the Indian 
decisions on tte subject including those given by the Mysore 
and Travancore Courts and most of the English decisions have ` 
been given without unnecessarily tiring the reader by a state- 
ment of their immaterial facts. The peculiar features of this 
work are the clearness of the statements of law and the apt- 
ness of the decisions cited to the points illustrated by the author. 
The subject is not merely one of practical interest to the law- 
yer but to every one who makes an income and it is the triumph 
of the author that he has evolved a logical scherne out of appa- 
rent chaos and hag made the subject intelligible and even in- 
teresting to the lay reader. We have every hope that the book 
will before long find its place among the leading text-books on 


the subject, 
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THE ENCYCLOPÆDIA oF INDIAN CasE-Law, Civil (1811 
to 1929). Edited by Mr. T. P. Gopaldkrishna Aiyar, B.A., B.L., 
Advocate, assisted by a number of Members of the Bar. Each 
part Re. 1. | 


This is a work in the, course of publication by 
an enthusiastic body of lawyers of which we have 
received the first few parts. The plan of the work has, so far 
as we are aware, no parallel in India; the Encyclopedia of the 
Laws of England and Halsbury’s Laws of England are pro- 
bably the works on which the authors have modelled their pub- 
lication. We agree with the authors that the work if properly 
carried out will involve an almost superhuman effort to produce 
and bring to completion; and we sincerely congratulate the 
authors on the noble ideals that they have set before themselves. 
Further the work of the authors will not be finished as soon 
as all the volumes have appeared as they will have to be kept 
up to date by annual supplements as we find in the case of Hals- 
bury’s Laws of England. We have read carefullyt some por- ` 
tions of the parts of the work published hitherto and we ven- 
ture to think that the statements of the law in some places are 
inaccurate in some material particulars. For instance at page 
13 under the heading “Abatement of Appeals” we find it stated 
that where a person, as the reversioner to the estate of a Hindu 
widow sues to set aside alienations made by the widow, the suit 
cannot be continued after his death, as his right to sue is a per- 
sonal right and ceases with the death of the plaintiff. The author- 
ity by which it is supported is Sakyaham Ingle Rao Sahib v. Bha- 
vani Bosi Salub, (1904) 27 Mad. 588. This statement of the 
law seems to be clearly wrong after the decision of the Privy 
Council in Venkatajarayana Pilar v. Subbaimmal, (1915) 38 
Mad. 406, where it was pointed out that in guch a suit the 
-planti is suing in his representative capacity and there can 
therefore be no question of abatement. Indeed, Sakyahans Ingle 
Rao Sahib v- Bhavani Bost Salib, (1904) 27 Mad. 588, has 
been expressly overruled by the Full Bench of the Madras High 
Court in.Varanuna v. Gopaladasayya, (1917) 41 Mad:- 659. 
To point to one other instance, we would refer to pages 242 and 
243 of the work where it is stated that in a suit by a trustee of 
a temple for a declaration that a certain piece of temple land 
could not be the object of a permanent lease, it being temple 
trust-property in spite of long adverse possession under a grant 
by a previous trustee of a temple, the mulgeni lessee having 
been in possession as such for over twelve years would acquire 
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title by prescription on the authority of Narsaya Udpa v. Venkata- 
ramana Bhatta, (1912) 042 M.L.T. 218. This seems to be an in- 
accurate statement of the law after the decision of the Privy 
Council in Vidya Varuthi v. Balusams Ayyar, (1921) 44 M. 831. 
The exact point has been decided in the contrary way in Rao 
Bahadur Govinda Row v. Chiknathurai Pilas, (1925) 49 M.L.]J. 
640, following in the earlier case of Mahomed v. Ganapati, 
(1889) 13 M. 277, after a careful review of authorities. Such in- 
accifracies somewhat detract from the merit of the work and 
we fully hope that in bringing out the later parts, the authors 
will bestow a greater care in the statements of law. We wish 
the authors every success in the somewhat stupendous task that 
they have undertaken and hope that the work will be found to 
supply a real want. 


=- Hrnpu Law Series, No. I—STRIDHANAM, IN TAMIL, by 
Mr. M. S. Parthasarathi Aiyangar, B.A., B.L., Pleader, Tiruval- 
lur. Price As. 8. 

The Law of Stridhanam in Hindu Law is a difficult branch 
of the subject having regard to the various kinds of stridhanam 
ig the various provinces and with regard to their devolution and 
incidents. On a subject of such difficulty, even statements of 
learned authors are apt to be misleading or inaccurate; and the 
client cannot do better than taking himself to a lawyer who can 
consult the leading authorities on the subject and advise 
him. <A statement Qf. the law of the-subject in Tamil with the 
references to the reports themselves which are in English, can- 
not,- even if accurate, be very helpful. We, therefore, doubt 
the. utility of this- publication which cannot be of any real 
value to the litigant public, 


INDIAN SALE or Goops Act, by M. N. Kanji Lal, M.A., 
LL.B. (Cantab), Bar-at-Law, 1931. Price Rs. 6. 

Since the enactment of the Indian Sale of Goods Act, several 
commentaries of the Act have appeared. The volume under 
review 1S conceived i in a different plan from the rest. The sub- 
ject. is dealt with by the author in the natural order of the 
topics - discussed i in the form of a treatise in the course of eight 
chapters and not by way of annotations under each section of 
the Act, ‘thus giving the reader, who ig not already familiar 
with? the “sub ject, a connected view of the whole. The decisions 
up. toedate are noticed in their appropriate places. The Act 
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itself is given as an appendix and reference is given under-each 
section to the body of the work where the particular provision 
has been considered and the cases Nace it are given. The 
report of the Select Committee, notes on the ¢lauses of the Bill 
and the English Act are also given as appendices. We believe 
that this mode of treatment wiļl be found useful and appre- 
ciated by the students and members of the profession. 


Hinpu Law IN ITs Sources, by Ganganath Jha, £930, 
Vol. I. Price Rs. 10. . 

The learned author has done a distinct service to the 
cause of comparative jurisprudence by bringing out this work 
which gives a faithful translation of the original texts of Hindu 
Law in its various branches. It is well known that the British 
Courts, of Justice administer the rules of Hindu Law only in 
some of its branches, e.g., marriage, adoption, inheritance, etc. ; 
and in other respects we are governed by the British Indian 
Codes or the rules of English Common Law or Equity which 
are adopted in this country as rules of justice, equity and good 
conscience. A statement of the Hindu Law in the other branches, 
in the language of the original text-writers themselves with an 
‘accurate translation of the same is of great value to the jurist 
though not to the work-a-day lawyer. In the first two chapters, the 
author has discussed the sources of Hindu Law, a subject which 
is found in all treatises on Hindu Law, with this distinction that 
the author has brought to bear on the subject his great learn- 
ing in Purva Mimamsa in illustrating his points. He has shown 
in many places the freshness of outlook in the discussion of the 
relative values of the various sources of law in the ancient 
books themselves. In many respects, the Taniravaritka of 
Kumarila Bhatta from which long extracts are given will do 
credit to any modern thinker on the questions dealt with The 
later chapters giving the texts and translations of the various 
branches of law, like judicial procedure, evidence, debts, depo- 
sits, master and servant, crimes, etc., are valuable as giving a 
clear insight into the law and practice of the ancient Hindus. 
While there are striking similarities, even in matters of proce- 
dure, there are also striking dissimilarities, as for instance what 
we find at page 92, when an appeal was preferred from the 
decision of a Court and -the appeal succeeded, the decree-holder 
in the first Court and curiously even the members of the first 
Court were fined double the amount of the claim involyed, if 
the wrong judgment was due to mistake on the part of the 
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Judge and assessors and if it was due to the witnesses they were 
fined. To give only instance of similarity, we find at 
page 493, in cases of adultery only the man was punished and 
the woman was not punished by the State, thus bearing a strik- 
ing resemblance to section 497 of the Indian Penal Code. The 
second volume which is in the press, we understand, deals with 
inheritance and will therefore be of practical interest to lawyers. 
We have no doubt that this work will be widely appreciated by 
all who are interested in comparative jurisprudence and Hindu 
jurisprudence in particular. 
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NOTES OF INDIAN CASES. 


MUNICIPAL CORPORATION OF RANGOON v. PAZUNDAUNG 
Bazaar Co., LtD., 1.L.R. 8 Rang. 143. 


On the assumption that public bodies would exercise 
the powers given to them reasonably, the legislature has in many 
cases vested in them a large discretion in several matters. But 
cases have often arisen where that discretion has been misused 
—it may be for assumed public benefit—and the Courts have 
been called upon to interfere. In the case under discussion the 
Court declined to interfere with the discretion of the Corporation 
in fixing a-particular fee for licenses on markets on the ground 
that “the Court has no right to interfere until it is established 
that the fee so fixed is so unreasonable as to be illegal,” the 
burden of proving that it was excessive being thrown on the 
subject. Lord Herschell, L.C., points out in Institute of Patent 
Agents v. Lockwood’ that where there is the power in a Cor- 
poration to impose fees at all, and the Corporation sanctioned a 
particular fee, it would not be “an improvement tfpon the scheme 
of legislation which gave power to fix fees if those fees were 
made subject to the control of the Judges according to their 
views of what fees were reasonable or unreasonable.” See 
also Duke v. Rameswar Malia.” In Corporation of Madras v. 
Spencer & Co.* the Court interfered with the levy of a fee on 
the ground that “it was not done with a view to pay for the 
expenses in connection with such licenses, but also obviously 
done to increase the revenue of the Corporation from liquor” 
and “as a counter-demonstration to the order of Government 
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refusing to allow the Corporation to take the abkari revenue of 
the City”; but the Court Heclined to decide what the reasonable 
fee would be, as it would amount to the Court taking upon itself 
the power conferred by the Act upon the Council. The ratio 
decidendi of these cases is that the Council is empowered only 
to collect a fee and not a tax antl if the extent of the fee is such 
as to lead fo the inference that it is “a tax in disguise” then the 
fee is ulira vires the Council The errors in assessment are ‘not 
then_irregularities merely _but.such as go to the ground-work af 
the tax, and may be reviewed by the Civil Court. (See per 
Mookerjee, J.,. in Chairman of Giridth Municipality vo Srish 
Ghandra Mosumdast.):--Tha. Court- has interfered -where the 
public bodies have exercised the powers vested in them for 
ulterior purposes or in a capricious or arbitrary manner (see 
Taluk Board, Bandar v. Zamindar of Chellapals,’ and In re 
Mamck Chand Mahata v. Fhe Calcutta Corporation and the 
Calcutta Improvement Trusi*). Abdur Rahim, J.,. observes in 
Taluk Board, Bandar v. Zanbndar of Chellapalls* that “where it 
is clear that! a discretionary power has been exercised in a manner 
which could not have been in the contemplation of the legislature, 
then the Court has undoubtedly jurisdiction to interfere.” 


~~ 
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gua Bets, Feet ie &. y - ERT E taa oaia k a ae sa 
ae a r a NOTESOR RECENT CASES, ` +t aI sa 
g a nite Mat ck sigs é 
.. Jackson, J. å Ia M a Be att A Na: aiot, 1930.. 
27th November, 1930. Sake Ce 4 oe ees 
Indian Penal Code, S. 387—O fence friable by asséssors— 
Tried by Jury—E ffect ‘on the right of appeal. > tog 


“Tf ‘an offence friable by' assessors is- ee tried by 
Jury, the accused’ has'-a'-right of ‘appeal oni facts, treating the 
charge to the Jury as the judgment, and the -verdict -of me Jury 


apes opinion of the-assessors. ` |, a Boe 
"726 Mat. 243 (n.): 6-M:L.J:.° 14 followed. eae 
25 Bom. 680 distinguished. e Same 2S i » if 
V. L. Ethiraj and-M. Sfiramamurti' for- Appellants eA 


The Public Prosecuto? for-the Crown. scisamrasae?. LS 


S.V.V. e y. - 
Jackson, J. C.R.P. No. 691 of 1929. 
28th November, 1930. 

Civi Procedure Code (V of 1908), Order @, ride 2—Sub- 
scription to chit fund payable in tnstalments—Whole amount re- 
coverable on default—Sutt filed after default to recover part of 
amount due—Subsequent suit for balance—Bar. 


The plaintiff claimed as the assignee of a Karaswan’s right 
in a chit fund, the subscriptions payable in a number of instal- 
ments by the defendant. By a document executed by the defend- 
ant in favour of the Karaswan, he made himself liable to pay 
all the future instalments at once in case he made default in 
the payment of any one instalment. The defendant having com- 
mitted default the plaintiff sued him to recower a portion of the 
amount that had become payable and obtained a decree. Subse- 
quently he brought another suit for the balance still due. 


2 


Held, that the later suit was barred by O. 2, R. 2, Civil Pro- 
cedure Code. 1 
(1929) M.W.N. 204 followed. 
A. Swaminatha Aiyar for Petitioner. 
K. Balasubramania Atyar for Respondent. 
B.V.V. « 1 


Madhavan Nair, J. | S/A. No. 1583 of 1927. 
1st December, 1930. 


Fraud—Swuit to set aside decree for fraud—Wilful suppres- 
sion of fact which # was the duty of plasw&ff to disclose—Defend- 
ant remaing ex parte—Court, if com set aside the decree. 

Where a party obtains a decree in a suit in which the defend- 
ant is ex parte by deliberately putting forward a false case before 
the Court and by misleading it by suppressing a fact which it was 
his duty to disclose to the Court, such a decree cannot be set 
aside in a subsequent suit on the ground of fraud practised upon 
the Court by putting forward a case false to the knowledge of 
the plaintiff. 

18 C.W.N. 447; 63 I.C. 712; 23 I.C. 976 followed. 

Cases like 38 Mad. 203, +1 Mad. 743 where material evidence 
was suppressed or perjured evidence given distinguished. 

Case-law discussed. 

The unquestioned jurisdiction of a Court to set aside a decree 
on the ground of fraud is to be exercised with care and reserve. 

41 Cal. 990 referred ‘to. 

P. Venkatramana Rao for Appellant. 

P. Somasundaram for Respondents. 

S.V.V. 


t 
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Ray. Narain Rao v, Ram Sagur, I.L.R. 52 All 481. 


It is one thing to say that Artł -64 (Limitation Act) 
applies to a particular case but it is quite another question as 
to how tar on this kind of action the account stated can be 
gone behind to show that a portion or whole of the claim form- 
ing the subject-matter of the accbunt stated was barred at the 
time of the statement of accounts and as such could not be 
sued upon. It is not necessarily involved in this kind of action 
that there should be cross-demands and settlement of the s&me. 
See 7 Hals. 489. When there are cross-demands, then the 
statement of account amounts to a new contract and although 
the demand or demands on one side are barred, suit can be 
maintained on the statement of accounts. If, however, the 
demands are all on one side, and only payments on the othet 
the statement of account can save the bar of limitation of the 
original claim only if it could be read as an express promise to 
pay. An account stated as such may not amount to such pro- 
mise but the words used might be such as to amount to a pro- 
mise. All that Manjunatha Kamit v. Devammia alias Gomathi- 
amma’ decided was that to bring a case within Art. 64 as an 
account stated, it is not necessary that there should be cross- 
demands; it does not decide that such an account stated will 
save barred items. That is quite a different question. In Eng- 
land ay accouni stated has got no special period of limitation 
prescribed. It has to operate as a new promise with corisideéra- 
tion in which case there would be a new debt and a new period 
of limitation which will be the case when there are cross- 
demands or it may operate as an acknowledgment which will 
be of use only when it 1s signed or it must be used as a pay- 
ment in which case also writing is not necessary under the 
English Acts of Limitation. Where the account stated could 
be used as an acknowledgment or part paymeft in England 
there is no trouble even though at the time of the statement the 
original claim is barred as under the English Statutes acknow- 
ledgment or part payment need not be before the expiry of the 
period of limitation. In India having regard to the fact that ac- 
count stated is specially provided for it would seem to follow that 
even though you have cross-demands, Art. 64 would govern 
aud limitation would be saved only if there is writing. Amuthi 
v. Muthayy and Murugappa Chetty v, Vyapuri Chetty’. 


——= 








1. (1902) I.L.R. 26 M. 186 at 187 sional 
2. (1892) I.L.R. 16 M 339. 3 (1916) 32 M.L.J. 536. 
N.I.C. ° 
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There are some cases in India which hold that where there is 
an oral settlement of agcounts the article applicable would be 
Art. 115 on the ground that the 3rd column of the article must 
control thé first. Jahm Singh Srimal v. Choonee “Lal Johurry* 
and Murugappa Chetity v. Vyapurt Chetty’. This way of dealing 
with the ayticle may not be quite legitimate. This is not tanta- 
mount to saying that an oral settlement does not give rise to a 
cause of action. Marimuthu v. Swaminatha Pila and Mus- 
sammat Jawai v. Hussain Baksh.” It may give rise to a 
cause of action and yet the benefit of Art. 115 may not be 
available. In the case under review the Court notes that the 
preponderance of view is in favour of the position that Art. 64 
applies only to cases of cross-demands (Jamun v. Nand Lal and 
Suraj Prasad Pandey v. Ragiunaih Patnask’) but it was not 
necessary to decide that point in the case as in this case there 
was no settlement of accounts between the parties with mutual 
concurrente. When there is no such concurrence, their Lord- 
ships held there could be no account stated within the meaning 
of Art. 64. An account though purporting to be an account 
stated and signed by the defendant could be used in such cir- 
cumstances only as acknowledgment or a payment which in this 
case could not save the claim as both these things took place 
only after the expiry of the period of limitation. The further 
question in this case was as to whether the fact that interest 
was being added to the principal in accordance with the origi- 
nal agreement in the creditor’s books could make such addition 
a payment of interest within the meaning of S. 19 of the Limita- 
tion Act. Their Lordships hold that such initial agreement 
would not make it payment within the section unless there was 
consent each time the addition was made. 


Raya Agar VERMA v. Bapro Prasap, I1.L.R..52 All 
536. 


In Allahabad there seems to be the practice of sending for 
pleaders before dismissing an appeal for default. This practice 
is followed even in the High Court and their Lordships observe 
that this ts a salutary practice and should not be discontinued 
for they say “in appeals especially it is not absolutely neces- 
sary that parties should be present in person when there are con- 
stituted agents in the shape of counsel in Court, counsel would 











4 (1911) 15 C.W.N. 882. 5, (1897) I.L R. 21 M 36 
PE 3 Lah. 80 7 (1892) I.L.R. 15A 1 
8: (1920) 5 Pat. L.J. 371 
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be busy in several Courts and it is conducive to good work, that 
they should be sent for’. It would bẹ desirable that in ‘other 
parts of India also, this salutary practice is adopted in recogni- 
tion of the elementary principle that the Courts are not for dis- 
cipline but for administering justice. 


f 





JoKkHU BHunyja v. SITLA BAKHSH SINGH, I.L.R. 52 All. 
539. 

Two mortgages were created on a land, the earlier being a 
usufructuary mortgage, the later a simple one. The later con- 
tained a clause that the mortgagor would not be entitled to re: 
deem the earlier mortgage without redeeming the later... The 
question was whether the mortgagee was entitled to insist upon 
the later mortgage being redeemed when the suit on that mort- 
gage was barred by limitation. On this question there -seems 
to be considerable difference of opinion. The case under'-re- 
view holds that that circumstance is immaterial. In. Sultan 
Muhammad v. Ladha Singh the Lahore Court also takes the 
same view, dissenting from Kesar Kutiwar v. Kashi Kann’? 
which took the contrary view. The. argument on one side. is 
that the covenant is good, limitation only bars the remedy;and 
not the right and that limitation applies only to suits and ‘not to 
defences. The argument on the other side is that the covenant 
is to be construed only as a covenant to pay subsisting and en- 
forceable mortgages and not a covenant to pay even barred mort- 
gages, and even if there should be such a covenant it is un- 
enforceable. Now, it is perfectly clear that according to all 
authorities the defence would be available in respect of pay- 
inents connected with the mortgage transaction either as an 
amount that can be taken account of at the time of redemption, 
Parasurama Pattar v. Venkatachalam Pattar’, or as a part of 
the mortgage money secured by the same document, 
Nathamuni Pilla v, Vengammal’. On principle it would 
follow that if the effect of _the later transaction is 
to make the second mortgage amount a part of the same 
transaction as the previous the same result must follow. 
A fortiori it would seem to follow if the usufructuary mort- 
gage itself provides that the mortgage could be redeemed only 
with the other mortgages and not apart, the effect of the clause 
being to make the land security for further advances. A pro- 
vision in the second mortgage that the amount of the second 


1 AI.R. 1926 Lah 633 ` 2. (1915), IL R. 37 A. 634_ 
3 (1913) 25 M.L.J. S61 © 4, (1917) 5 L W. 593. 
P) s = t ifd e 
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moťtgageis payable along witb the first and that the first could 
riot be-redeemed apart from the second would,. it is conceived, 
amotint ‘to: such a consolidation though the amount could have 
been sued’ for after the due date of the first mortgage and such 
a suit might be barred after 12 years. Again, is it not per- 
missible to, provide in a document two periods of payment one 
on-one date and another on a contingency such as redemption 
of an earlier mortgage. It may not be open to a party to 
agree not to plead limitation but there is nothing against pro- 
viding diverse starting points for limitation by inserting suit- 
able cavenants. It must also be noted that the exclusion of 
the! later mortgage in Kesar Kunwar v. Kashi Ram? was not 
by»eason of any specific rule of limitation but by the application 
ef: the spirit or the analogy of the Act or perhaps by applying 
the, rule. that Equity must follow the law. If a rule of law 
could. be: got round by some legerdemain in drafting without 
effecting the substance of the transaction, a suspicion legitimate- 
ly: arises-as to the correctness of the rule and we think, judged 
from this test, the ruling under review and the Lahore ruling 
are-more satisfactory than Kesar Kunwar v. Kashi Ram”. The 
Madras rulings in Ramakrishna Kukktlaya v. Nekker Kuppanna® 
and: Manjeshwar Naraina Rao v. Shiva Rao® do not go as far 
as: Kesar Kunwar v. Kashi Ram’, no covenant like the-one-in 
the case under review being in question there. 

Ae aS 


44 Lo 


-~ 
- 





2:(1915) L-L.R. 37 A 634. 5. (1917) 33 M L.J. 581. 
6 (1918) I.L.R. 41 M 1043: 35 M.L.J. 414. 


Cs, 


LK]: THE MADRAS LAW JOURNAL--(N.I.S.) 7 


ates MORA REE PASI y, K Ja TER 57 Cat 
ae mene bee Yo ' is A cea i? ae 


“Tn this case, the: plaintiff had instituted . a ‘prior. *euit fo ir 
Fent ‘against the defendant in, which the Tatter contended that 
the land belonged _ to a third person and he held under that 
„< third person. That question was gone ‘into i in the. rent suit, and 
the’ Cotirt held that thé title was iñ the third. person and the-de- 
fendant held under him and the suit was dismissed. Subse- 
quently, the present suit was brought by the šame plaintiff 
alleging his'title against the same defendant for ejectment but 
suhsequently gave up his claim for possession and only asked 
for the settlement of a fair and equitable rent of the same land 
when the defendant set up the finding in the previous suit as 
to the title of the third person as a bar on the rule of res 
judicata and the High Court has held on the strength of a 
number of previous rulings that there is no bar. 


While it must be recognised that the decision under notice 
18 supported by the cases referred to, the question is not alto- 
gether free from difficulty, especially as the learned Judges 
themselves have held that if the defendant had set up his own 
title in the prior suit and succeeded in it, it would bar the later 
suit on title. The learned Judges would also hold that if in 
the prior suit the tenant had set up a third person’s title and 
failed, the decision would be ras judtcata in a subsequent suit 
on title. It may at once be taken as settled that it cannot he 
said that a finding as to title in a rent suit will never be res 
judicata for the purpose of a subsequent suit based’ on title. 
See Radhamadhub Holdar v. Monohur Mukerji! and Panchu 
Mandal v. Chandra Kant Saha’. If this is accepted, where a 
previous suit for rent was dismissed one of the grounds for 
the dismissal being that the land belonged to a stranger and 
t . the. plaintif and the defendant held under the 
Stranger, it is difficult to see how the finding on the 
issue which really goes to support the decree in the rent suit 
which is not given in spite of the finding, can be said to be one 
which is only. incidental and not one on a matter directly and 
substantially in issue. Where the findings on any one of the 
issues will support the decree, it has been held by the Calcutta 
and the Madras High Courts that in such cases the findings on 
all those issues will be res judicata in a subsequent suit. See 
—_— SO “gg 
. (1888) L.R. 15 I.A. 97: I.L.R. 15 C 75% (PONT 
. 2, (1909) 14 C.L.J. 220, ə- : 
i: Cs 
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Peary. Mokun Mukerjee v, Ambica Churn Bandopadhya'; Ram- 
behari v. Suretdra‘, D. Narain Roy v. J ogeschandra,’ Tarth 
barai Dasi v. Basumat Devi,’ Venkayya v. Narasamma," 


Venkatoraju vy. Kamanamma’ and The Secretary of Stafe for 
Inda `v: Maharajah of Venkatagir?. We have referred_to 
such a large number of cases only because the Allahabad High 
Court has held otherwise in SAib Charan Lal v. Raghu. Nath" 
and Jiwa Ram v. Kalyan™ to the effect that where findings on 
sevegal issues support the decree, only those findings which 
should have been logically decided first are res judicata for a 
subsequent suit. If, therefore, the finding in favour of the 
third person’s title was one of the findings on which the first 
suit for rent was dismissed, it would seem to be a material issue 
and its decision would be ras judicata for a subsequent: suit 
between the same parties. That a finding to operate as res 
judicata need not necessarily have been the basis of the pre- 
vious decree was pointed out in Tarttbarani Dasi v. Basumati 
Dew. 


_ Hurrysux Deora v. JOHURMULL BuHaToria, I Lass. 57 
Cal. 386. une We 
‘In this case the question arose about the limits of the rule 
that a party who takes a benefit under an order cannot question 
it. The principle of the decisions has been based on the ruté 
against a party béing allowed’ to approbate and reprobate in 
respect of the same matter. See Halsbury’s Laws of England, 
Vol. XIII, S. 508, page 364. The learned Judges have pointed 
out in this case that the rule has no application to a case where 
a person claims a larger amount but gets only a judgment for 
a small sum and costs and he draws this amount under the 
directions of the Court; in such a case the person so drawing 
‘out is not precluded from appealing against the order and 
claimmg the larger amount therein. The rule and its limits 
have come up for decision in the Madras High Court in two 
recent cases, viz, Ramaswami Chettiar vy Chidambaram 
Chettiar and Venkatorayudu v. Chinna Ramakrishnayya® In 
the latter case, the learned Judges have made observations in 
similar terms as those in the decision under notice .and have 


ie ae a a ee 
_ , 3. (1897) I.L R. 24 C 900. 4 (1913) 19 C.L.J. 34. 

5. A.I.R, 1924 C 600 6 A.I R. 1925 C 985: |, 
“| 7 (1887) I.L.R. 11 M 204 8. (1913) I L.R 38 M 158. 


--4°(1916) 31 M.L.f. 97 10 (1895) Î.L.R. 17 All 174. 
e, 11. (1911) 8 A.L.J 409 
12. (1927) 26 L.W. 52%.. - 13. (1929) 58 M.L.J. 137. 
° e a oh 
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approved of the. decision; in: Jogendra Nath Banerjee. x.. Khoda 
Buksha Biswas, which the learned Judges in the present -cage 
pave followed, 


-= Fon r - s on al - -= 


Bie E ge A URNS: e e aoe! 
TARUNCHANDRA Gus, Tit re LLR. 57°‘Cal. 533, “ 

. The decision of the learned Judge in this. case is one of faz- 
reaching -importance. - The. question before the Court. was 
whether, the High Court has power to appoint- a. guardian. for a 
minor not being a European British subject who is not resi- 
dent within the limits of the Ordinary Original Jurisdiction of 
the Court and the learned Judge has after some examination 
of the Charter of the Supreme Court and the Letters ‘Patents, 
come to a halting conclusion that the High Court has the power 
and that such power has been saved by section 3 of the Guardians 
and Wards Act. Though some observations on the point in In re 
Shannon and In the matter of Sirish Chander Singh"? have 
been referred to by the learned Judge, it is somewhat strange 
that the attention of the learned Judge was not drawn to a 
direct decision on the question in Annie Besant v. Narayaniah, 
where two benches of the Madras High Court came to the same 
conclusion after an exhaustive examination of the case-law, the 
Charter of the Supreme Court and Letters Patents. Though the 
Madras case was taken on appeal to the Privy Council and 
the decision of the High Court was reversed by the Privy 
Council, the conclusion of the High Court that the power of 
the High Court extends even to cases of minors outside its 
Ordinary Civil Jurisdiction is not affected by the decision of 
their Lordships which was rested on other grounds and the 
point under discussion was expressly left open. We may 
perhaps notice, though the matter has no direct bearing on the 
question under consideration, that a Full Bench of the Madras 
High Court has held that, notwithstanding the provisions in 
the Criminal Procedure Code, the High Court has the power 
to issue writs of Habeas Corpus outside the limits of its ordi- 
nary jurisdiction See In re Govindan Nair. Reference may 
also be made to In re Nataraja Aiyar? where one learned 
Judge held that a writ of Certiorari can be issued by the High 


Court beyond such limits, a view which has since been accepted 
and followed. 








14 A.I.R. 1924 Cal 380 
15 (1870) 2NW.P.HCR 7. 16 (1893) ILR 21 C 206 
ee ee WY (1913) 25-M EF 66 -- ~- 
18 (1922) J.L.R. 45 M .922 43 M.L.J.,306 (F.B.). 
19” (1912) ILR. 36 M. F2:23 ML J 393, 
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woe Barus FARSHET Lyn “SERIERISHNA C Govind, be L RrCs4 
Botn. BRI. IAr u eS bret t ETA 2 E kag mate coat 


One of the points laid down in this case is that Yas asia 
lies under, clause 15, of, the Letters Patent against an order. of a 
Judge of’ ‘the High © ‘Court in second appeal refusing a declara- 
tion that the case is &'fit‘oné for appeal. The learned Judges have 
come -to this’ ‘conclusion on-'a priori considerations and “without 
reference’ to’ the: prior ‘decisions on the same or a similar quès- 
tion. ‘It may be useful to notice that a Bench of the Madras 
High’ Court has’ come to the same conclusion after a care- 
ful review of the decisions on the point. See Ramanayya v. 


. a 
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KUMAR ABHAYANAND SINGH v, MAHARAJADHIRAJ SIR 
RAMESHWAR SING, I.L.R. 9 Pat. 314. 

The only remark we have to make about this judgment is 
that as the language of the section is so clear, it is unnecessary © 
for the Judges to have written an elaborate judgment. The 
Calcutta High Court has needlessly got itself into difficulties by 
ignoring the simple procedure provided by the Code. Wherever 
there is a compromise under O. 21, R 3, the Court is bound to 
record it if it is satisfied as to its truth and lawfulness and then 
pass a decree in accordance with it. Wherever there is a dis- 
pute as to the fact or lawfulness of the alleged compromise the 
Court is bound to make an enquiry and record it or refuse to 
record it. An appeal under O. 43, Civil Procedure Code, is 
provided against such an order. There can be no appeal against 
the decree passed in accordance with the order recording the 
compromise. If in appeal the order is reversed the decree will 
automatically go. This is the view that the Madras High Court 
has taken in a number of cases and it is fully justified by the 
scheme and language of the Code. There is nothing in O. 23, 
R. 3 to prevent the Court from postponing for sufficient cause the 
passing of a decree in accordance with the compromise, 


TENGAROO SUKUL v. CHATHU BHar, I.L.R. 9 Pat. 347 
(S.B.). 


The Special Bench has overruled the decision in Ramji Ram 
v. Bansis Raut’ where Justice Jwala Prasad made an attempt 
against the cursus aurtae, to take out the “zirat” lands of the pro- 
prietor altogether, from the scope of the Bengal Tenancy Act 
(VIII of 1885). He held that notwithstanding the language 
of S. 116 of the Act, no occupancy rights can accrue in the 
zirat lands. His explanation of the concludjng portion of 
S. 116 which expressly excluded only such of the zirat lands “as 
were held under a lease for a term of years or under a lease from 
year to year,’ was that it was inserted only by way of abundant 
caution to prevent confusion with the rights of a 
raiyat in respect of raiyati lands and that the Legis- 
lature needed only to make that point clear beyond doubt. This 
is of course a somewhat halting explanation and is not particu- 
larly convincing when it is remembered that similar language 
has been used from 1859 onwards and in a series of decisions 
it had been laid down by different Judges tMat the section ope- 
rated to restrict the class of cases of zirat lands wherein the 


— 


1. (1924) I.L.R. 4 Pat 89, 
N.I.C..- 
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accrual of occupancy rights was prohibited. Some support was 
sought to be given’for the view of Jwala Prasad, J., from the deci- 
sion of the Privy Council in Mahant Jagarnath Das y. Janki 
Singh? but that decision merely related to the question of 
limitation with reference to tenants who held over after the 
expiry of the term under the’ registered lease of zirat lands. 
The present question could hardly be said to have been raised 
in that case. No doubt the somewhat wide observation of the 
Privy Council in Raja Dhakeshwar Singh v. Gulab Kue? that 
“in these lands (private lands of the Zamindar) the raiyat can- 
not acquire a right of occupancy” may be invoked in support of 
the above view of the learned Judge. But the point was hardly 
discussed by their Lordships and the context shows that it was 
only a passing observation intended to contrast the ordinary 
raiyati lands and the private lands and the different 
classes of rights in them. Messrs. Mitter and Mukerji 
in their Commentaries on the Bengal Tenancy Act 
refer to the decision in Ramji Ram v. Banshi Raut? 
without dissent or disapproval but on the whole it must 
be conceded that the attempt of Justice Jwala Prasad could 
not be successful in the present state of authorities in the Indian 
High Courts, 


SHAM Das v, UMER Din, I.L.R. 11 Lah. 312 (E.B.). 

This Full Bench of the Lahore Court dissents from the 
Full Bench decision of the Madras Court in In re Natha Venba- 
tesa Perumal‘ and prefers to follow the earlier decision in Subba 
Naick v, Rama Aiyar which was overruled later. There is 
a good deal of force in the reasoning of Justice Tek Chand who 
points out that the language of S. 7 of the Guardians and Wards 
Act (VIII of 1890) is very general and there is no restriction 
that a conditional order cannot be passed in the first instance. 
We prefer the view of the Lahore Court. Section 34 
of the Act is not exhaustive of the powers of the Court 
to ask for security in the matter of guardianship The later 
Full Bench decision of the Madras Court has taken a narrow 
view of the powers for which there is no sufficient justification 
in the Act itself. The practice was all along in accordance 
with the other view, and the Mofussil Rules of Practice also 
were drafted accordingly. The actual decision in the case could 


4° (19%) L.R. 49 I A. 81 I.L R. 1 Pat 340. 43 M.LJ. 55 (L C) 
3 (1926) L R. 53 ILA 17% 1.L.R 5 Pat 735 (P.C) 
e 4 (1925) I.L.R. 49 M 809. 51 M.L.J. 726 (R.B) 
5 (1916) I.L.R. 40 M 775 
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have been rested on the grounds explained in the present judg- 
ment. The Calcutta High Court also is of the same opinion, 
Harendra Nath Mukerjee yv. Ardhepdu Kumar Gangiy.* 


NacesHWar Bux Roy v. BENGAL Coar Company, 60 
M.L.J. 183 (P.C.). 


The decision of the Board in Nagheswar Bur 
Koy v. Bengal Coal Company’ is couched in langifage 
which 1s somewhat ambiguous and obscure. Properly under- 
stood, the decision however does not really conflict with the 
law as laid down in earlier cases. There was no question of 
oiuts Of proof as ‘such that is decided in the case. On the 
whole evidence their Lordships find that the defendant company 
had, in the particular case, established dispossession of the plain- 
tiff for the statutory period by establishing that they them- 
selves have been for such period in possession and enjoyment 
to the exclusion of or adverse to the plaintiff. 


The plaint itself was laid merely as a suit for declaration 
and injunction. The article of the Limitation Act that would 
apply is Art. 120. The question of Art. 142 or 144 turned up 
only as tending to establish the plea of the defendant com- 
pany that they had acquired a title to the minerals under the 
statute of limitations. Their Lordships, however, point out 
that with reference to this aspect of the matter, the Lower 
Court treated the case as raising an issue of adverse possession . 
under Art. 144 rather than of dispossession under Art. 142. 
They hold that the right view however is that the case felb to 
be decided under Art. 142. This must be so, because the plain- 
tiff could not place himself in a better position than what he 
would be in, if he had filed the suit as for recovery of posses- 
sion. In such a case, the onus is on him to establish that they 
were dispossessed or that he had discontinued within twelve 
years prior to suit, under Art. 142 as was well established by 
the prior decisions of the Judicial Committee. That is why 
their Lordships say that the residuary atticle could not apply. 
So understood the decision is not only in conformity with pre- 
vious decisions but is really based on them. ‘The decision in 
Secretary of State for India v. Chellikani Rama Rao’ is distin- 
guishable as there the platuttff claimed compensation for his 


————— 





6 (1914) 24 I.C. 2% l 
7. (1930) 60 M E.J. 183 (PC) 
& (1916) L.R. 43 I.A 192, I,L.R. 39 M. 617 31 M.L.J. 324 (P.C.), 
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rights which he claimed as having been established in him by 
the provisions of the Limitation Act. It may also be noted 
that their Lordships hold that adverse possession by the defend- 

ant may and in the present instance did imply dispossession of 
the plaintiff. Of course dispossession of the plaintiff may be 
establishéd by other ways as well. ‘The possession of a third 
party may also operate as dispossession of the plaintiff. At 
the same time, even if the defendant also is in possession of 
some sort, it may not amount to dispossession of the plaintiff. 
For an_instance of this sort, see Kuthali Moothavar v. 
Kiurharankutty’. Even in the present case, the plaintiff had 
an initial point in his favour as the dispute related only to the 
right to the minerals underground. ‘The presumption of p^s- 
session therefore should be with the person who owns them. 
That is why their Lordships state the question as whether the 
defendant company have established dispossession of the plain- 
tiff for the twelve years preceding the suit. Rut the evidence 
of actual adverse possession by tha defendant and consequent 
dispossession of the plaintiff was so complete that the question 
of onts really became immaterial. 








— m 


9. (192f) L.R. 48 I.A. 395: LL.R. 44 M, 883: 4] M.L.J. 650 (P.C.). 
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J! Mapan Moman Sines v, Ram -SUNDAR SINGS, I... 
52 All. 553. ia, 


_ ‘The question in this case was as to when limitation starts 
under Art. 23 of the Limitation Act when the accused is dis- 
charged but subsequently there is an. application for revision 
to the Sessions Judge which is dismissed—whether® from the 
date of the order of discharge or from the order of the Sessions 
Judge dismissing the revision petition. Their Lordships hold 
that the limitation starts from the latter date and not from the 
former. They point out that in this matter acquittal stands on 
a different footing from cases of discharge, because while the 
acquittal is definite and fixed in connotation “termination of 
prosecution is an elastic term which can include not 
only original proceedings but also subsequent ineffec- 
tual proceedings.” Balbhaddar Singh v. Badri Sa cited 
in this case but for another purpose _would itself 
seem to be an authority for this position. While hold- 
ing that the plaintiff has not got to prove that he is innocent 
but only that the proceedings have terminated in his favour, 
their Lordships state further “in the present case it was suff- 
cient for the appellants to prove as they have done that the 
criminal proceedings threatened on account of the disclosure 
contained in the confessions of Raghunath Teja Sundar ended 
so far as they were concerned when the Sessions Judge finally 
refused to commit them for trial.’ This was a case of dis- 
charge by the Magistrate and the Sessions Judge issuing notice 
suo motu but finally declining to commit. Termination of the 
proceedings and termination of prosecution must mean the 
same thing. The difficulty of the Bombay High Court in 
Purushottam Vithaldas v. Ravi Hart was, that the cause of 
action having arisen on the discharge, how it could be held to 
be suspended. There are two answers to the difficulty: just as 
the cause of action which has arisen might disappear by the 
final interference of the revisional authority, it might also dis- 
appear by the issue of notice by the Magistrate by destroying 
one of the essential conditions of the action, vig., termination 
of the proceedings in favour of the plaintiff. Secondly, the 
starting of the cause of action need not necessarily be the start- 
ing point of limitation. ae 





1, (1926) I.L.R. 1 Luck 215: 51 M.L.J..42(P.C.), ° 
2, (1922) I.L.R. 47 B 2B i eog 
N.I.C. 
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JADAB CHANDRA Poppar v, RAMESHWAR Marwan, LLR. 
9 Pat, 332. 


There is now a settled divergence of views amongst the 
High Courts as-to whether the questions relating to “delivery 
and obstruction” under O. 21, R. 95, etc., Civil Procedure Code, 
relate to’ “execution, discharge or satisfaction” within the 
meaning of S. 47 and whether the questions arise between the 
parties where the auction-purchaser is the decree-holder him- 
self.” The Madras High Court has generally answered both the 
questions in the affirmative. The Calcutta High Court has in 
its latest Full Bench decision overruled some of the earlier cases 
to the contrary and has now taken the same view as the Madras 
High Court. Kailash Chandra Tarapdar v. Gopal Chandra 
Podder’. The Patna Court has however refused to change its 
old view (Haji Abdul Gani v. Raja Ram’) which it adopt- 
ed from the Calcutta Court when it took the contrary view 
and is. not prepared to have the question referred to a Full 
Bench. The Bombay High Court also in Hargovind Fulchand 
v. Bhudar Raoj# had answered the question in the negative, 
overruling its previous decision in Sadashiv bin Mahadu y. Nara- 
yan Vithal* which conformed to the Madras view. The Alla- 
habad Court had already taken a similar view by a majority 
judgment in Bhagwati v. Banwari LaP. In view of this con- 
flict of opinion it is desirable that the matter should be cleared 
up by the Legislature. As regards the second question the 
language of the Privy Council judgment in Ganapathi Mudaliar 
v. Krishnamachariar® is in favour of the Madras and Calcutta 
view though it was not a considered pronouncement on the 
question. We think the reasoning of Chatterjee, J., in Kaslash 
Chandra Tarapdar v. Gopal Chandra Poddar is convincing as 
regards the first point. This conflict should be set at rest 


either by a decision of the Privy Council or by legislative 
interference, 


wee 
1 (1926) I.L.R. 53 C. 781 (F.B.). 
2 (1916) 1 Pat L.J. 232, 
"3. (1924) I.L.R. 48 B 550 (F.B.). 
. 4. (1911) I.L.R. 35 B 452 
5. (1908) I.L.R. 31 A. & (F.B.), 
6 (1917) L.R, 45 I.A. 54: LL.R, 41 M. 403: 34 M.L.J. 463 (P.C). 
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RAMANATHAN ,CHETTY v. ALAGAPPA CHETTY, I.L.R. 53 


Mad..378; 59 M.L,J, 102. 


The point in this case was ORE applications to pass 
final decrees in suits, for account of dissolyed partnership are 
governed by Art. 181 of the Limitation Act. Mer. Justice Cur- 
genven has come to the conclusion and we think rightly. that 
there, is no rule ‘of limitation governing such applications as 
the Courts are bound to terminate such suits without. application 
by the party. | This was held in the Full Bench case in 
Puran ‘Chand v. Roy Radha Kishen! in connection. with 
an ‘application to pass a final decree in respect of mesne profits 
and the same rule was applied in the case of a partition suit in 
Dwarka Nath Misser v. Barinda Nath Misser*. His Lordship 
points out rhe distinction between mortgage suits and par- 
tition suits in that in the former case the Statute requires an 
application by the party concemed whereas in partition suits no 
such application-is required by the Civil Procedure Code. The 
law has been laid-down in the same sense in ‘partition suits by 
the Madras High Court also in Appadu v. Venkataranga Raw’, 
Appadu Painatdu v. Appalaswams Pattaidu* and ‘Srinivasa 
Muda v. Ramaswawn Mudal: In the last case the distinc- 
tion between mortgage suits and other suits is also pointed out. 


Poa 


MunicipaL Counci oF TIRUVARUR v. KaANNUSWAMI 
Piruat, IL.L.R. 53 Mad. 352: 58 M.L.J. 377. 

A contract of letting of tolls by a municipality did not 
comply with the statutory requirements as to writing and signa- 
ture by two Municipal Councillors. The defendant went on 
with the collection of tolls till the end of the, year and the 
question was what are the rights of parties in those circum- 
stances. Their Lordships lay down the following propositions :— 


(1) That the contract is void and unenforceable whether 
by the Municipal Council or by the delendant: i 


(2) The fact that the contract is fully carried out įs im- 
mel . 





1 (1891) LL.R. 19 C. 132 (FB) 2. (1895) ILR 22 C. $95. 
3 (1907) 18 M.L.J. 23 4 (1910) 8 M.L.T. 298, 
5. (1915) 18 M.L.T. 145. 


N.I.C. 
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_. (3). But .a decree-may properly be- given in favour of the 
Municipal Council on a principle analogous to- quantum merw. 


_In England, a distinction is made between cases where the 
requirement of writing is imposed by Statute and cases where 
it is a common law -requirement. In the latter case, an action 
is sustaindble when the consideration is fully executed. Gas 
Light and Coke Co. v. Cannon Brewery Co.’ It is otherwise 
in- the former case Young & Co. v. Mayor, etc., of Royal 
Leañrington Spa. Some of the cases in India (compare Sri- 
raigam Mumcipal Council v. Bod? and Munictpal Committee, 
Gujranwalla v. Fagal Din*) overlook this distinction. - j 


The distin¢tion is noted however in Gas Light and Coke Co. 

~ Cannon Brewery Co.* and further pointed out in Douglass v. 
Rig Urban Council” In Young & Co. v. Mayor, c., of Royal 
Leamingion Spa’ Lindley, L.J., points out that a decree on the 
basis of a liability quasi ex contractu for work done cannot be 
given against the Corporation as that would be defeating the 
object of the Legislature but the question before the House of 
Lords was merely whether the contract was enforceable on the 
footing of an executed contract. Radha Krishna Das v. The 
Mimsctpal Board of Benares’ negatived the claim against the 
municipality on the basis of section 65 of the Indian Contract 
Act holding that section inapplicable, because that section applies 
only to cases “in which an agreement is void by reason 
of mistake or impossibility or in consequence of a want of legal 
considération and also not to a case where the contract is ab 
imito void and not discovered to be void, and held 
also £- ection. -70> not applicable, because the plaintiffs 
could not be said: to have lawfully delivered the goods 
and section 72, because there could be no question 
of mistake sm a case like this. A different view has, 
however, since been taken. In Mathura Mohan Saha v. Ram 
Kititar Saha’. Mr. Justice Mukherjee directed the Municipal 
Council to return the money received. The principle of the 
decision is that if the agreement is ultra wires or illegal the 
Corporation has no authority to hold the money and is bound 
to return it. “The obligation,” says his Lordship, “to do justice 
rests upon all persons, natural and artificial; if one obtains 


1 (1903) 1 K.B.. 593 at 601. 2 (1883) 8 A.C. 517. 


3.e (1923) 45 M.L.J. 164 4 A.I.R. 1929 Lah ~742 
5. (1913) 2 Ch. 407. 6 (1905) I.L.R. 27 A 592. 


. 7. (1915) I.L.R. 43 C 790. 
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money or property of others without authority, the law independ- 
ently of express contract will compel restitution or. compensa- 
tion”. It is doubtful how far this principle will assist when, the 
claim is against the municipality for work done for in such case 
there is no property to return. The principle of quantum meruit 
is, applied in Mohamed Ebralam, Molla v. Commessioners , for 
the Port of Chittagong" and a private party entering into such 
an agreement with the Corporation was directed to-.pay for 
services done. In Municipal! Committee, Gujranwalla, v 
Fasa Din‘ the Lahore High Court directed the private 
party to return the benefit he had derived under the contract, rely- 
ing upon Lawjord v. Billericay Rural District Councih. The 
judgment is unsatisfactory inasmuch as it does not notice the 
distinction between statutory requirement of writing and com- 
mon law requirement as to the same. A later Lahore case Prem 
Das v. Charan Das discusses the matter on principle. 
The statute in question there was the Government of 
India Act, section 30 (2). The Government had the benefit 
of the grain supplied by the private contractor and their Lord- 
ships held that section 70, Contract Act, would apply to such 
a case; whether under the English Law, the Court could 
make ihe order or not, under the Indian Law as laid down, i in 
S. 70 the, Court could. Their Lordships refer to the observations 
of Justice Mukherjee in Mathura Mohan Saha v. Ram Kumar 
Saha’ above referred to and justify the direction as to the 
return of the grain or its value on that footing also. In Thang- 
ammal Ayiyar v. Krishnan™ (it was not a case of Corporation 
but of an agreement void under section 28 of the Legal Prac- 
titioners Act) their Lordships directed the client to pay a 
fair price for the services rendered by the practitioner under sec- 
tion 65 of the Contract Act. The only difficulty in so holding was 
that presented by the words “discovered to be void or has be- 
come void” in that section. This difficulty has been removed 
by the Privy Council by its decisions in Harnath 
Kunwar v. Indæ Bahadur Singh and Annada Mohan 
Roy v. Gour Mohan Mullick where their Lordships 
apply the section to a case of ab iho void agree- 
ments and consider that the section is satisfied by holding that 
the agreement is discovered to be void at the very inception. 
4. A.I.R. 1929 Lah. 742. 7 (1915) I.L.R. 43 C. 790 at 827. 
8 (1920) I.L.R. 54 C. 189. 9. (1903) 1 K.B. 772 

10 A.I.R. 1930 Lah 342 at 364. 

l1. gn I.L R. 53 AL 309° 57 M.L J. 


7560 
I.A. 69: I L.R. 45 A. 179: 44 M.L.J. 489 (P of 
L.A. 239. 1.L.R 50 C 929: 45 M.L.J. 687 (P.C. 


12 (1922) L.R. 50 ). 
13. (1923) L.R. 50 ). 
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This -seems to be .a satisfactory solution -of .the. question:-- It 
‘would..apply. equally--te -artificial with -natural persons with. this 
distinction: that if. the- benefit -is one which is ultra vires of the 
Corporation to receive-and-there--is. no means of ‘tracing: it +o 
the’: absets- of the- Corporation - even--in the. extended - sense- in 
which -that doctrine is taken in Sinclair v.” Brougham -the Court 
may be-powerless-to-direct-the-restoration for, in that case, there 
is no, -benefit taken by the Corporation because none can be 
taken having regard to-its statutory powers. If the materials 
supplied are found with the Corporation or the money has got 
Into: its--coffers, -the--Court: may~-direct return of such materials 
or -such?-money but it-eannot.direct compensation for labour 
dene which can-only-be done- by imposing-upon the Corporation 
a benefit which it isnot competent for-it to take. There is no 
Such -dificulty- in the case of private parties.: - Private ` parties 
are under no such disability and Courts can always direct them 
to restore the benefit. Section -65 ‘would-not-apply to cases 
where there never could be a contract between the parties 
(Mohori Bibae v. Dharmodas Ghose), that-is to say, it ex- 
cludes cases of infants and of Corporations m respect of’matters 
which are wira vires. ~-If-the subject-matter is intra vires, then 
a is ‘no ‘difficulty i in n applying’ 'the ‘section. ‘ 


—— 





de mesier a i 





s= 7 
l4 (1914) A.C. 398 


15 (1902) L.R, 30 T.A. 114. I.L.R. 30 C PEE 
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BAL KRISHNA SHARMA v. Pary SINGH, I.L.R. 52 All. 705. 


The question in this case was whether lands assigned for 
the maintenance of a Hindu widow are transferable. Their 
Lordships hold, we think, rightly that they are. They distinguish 
cases on attachment which is governed by section 60, Civil Pro- 
cedure Code, cl. (41). Their Lordships are of opinion however 
that if the grant is without right of alienation it might stand on 
a different footing for then the case might come within section 6, 
cl. (d). The case fell to be decided under the unamended 
Transfer of Property Act. Under section 6 of the Act as 
amended ‘ʻa right to future maintenance, in whatsoever manner 
arising secured or determined,” cannot be transferred. The law 
seems thus to be approximated to S. 60, cl. (#:) under which a 
grant for maintenance to a widow is not attachable: see Rajendra 
Narain Singh v. Sundara Bibi. 

A further question arose in the case as to whether the lands 
so assigned were forfeited on re-marriage where re-marriage is 
permitted under the caste rules. The view of the Madras High 
Court as expressed in Murugayt v. Viramakalt® and reaffirmed in 
Viita Tayaramma v. Chaiakondu Sivayya’® is that she will forfeit. 
The same is the view of the Bombay and the Calcutta High 
Courts: see Ttkuns Singh v. Sheo Ram Singh and Vethu 
v. Govinda.” The Allahabad High Court has been taking a 
different view though the correctness of that view was doubted 
in Mia v. Partab.® 

Right to recover mesne profits apart ftom any interest in 
land has been held not to be assignable in a series of cases, 
Seetamma v. Venkataramanayya,’ Jai Narayan Pande v. Kishun 
Dutta Mtsra® and Durga Chandra Roy v. Kotlash Chander 
Roy,” though Mr. Justice Sadasiva Aiyar in Venkatarama Atyar 
v.Ramasams: Atyar’ and Mr. Justice Mukerjee in Emperor v. 
Angad" would seem to question the correctness of those decisions. 
Whether the same rule should apply to mesne profits accruing be- 
fore the sale or transfer of the land when there is a transfer of 


1, (1925) L.R. 52 I.A. 262: J.L.R. 47 A. 385: 49 M.L.J 244 (P.C.) 
2. (1877) 1.L.R. 1 M. 226. 


3, (1918) I.L.R. 41 M 1078: 35 M.L.J. 317 (F.B.). 
4. (1891) I.L.R. 19 C. 289 (F.B.) 
5. (1896) I.L.R. 22 B. 321 (F B.) 
6. (1910) I.L.R. 32 A 489. 
7 (1913) I.L.R. 38 M, 308. 25 M.L.J. 410 
8 (1924) I L.R. 3 Pat 575 


R. 
9. (1897) 2 C.W.N. 
10. (1920) I.L.R. 44 M 539. 

11. A.I.R. 1929 A. 


N.I.C. 
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the land also there seems to be a difference of opinion: Seetamma 
v. Venkataramanayya," Chandrasekaralingam v. Nagabhusha- 
nam, Muthu Hengsu v. Netravatht Natksavi" taking one view, 
Mr. Justice Sadasiva Aiyar and Mr. Justice Seshagiri Aiyar 
obiter in Venkatarama Atyar v. Ramasami Atyar,° Monmatha 
Nath Dutt v. Mati Lal Mttras* Emperor v. Angad" taking the 
other view. The English rule as laid down in Chapman v. 
Lead would seem to be in accordance with the latter view. 
Buteas pointed out by Mr. Justice Ramesam in Chandrasekara- 
lingam v. Nagabhushanam ™ there is considerable difference be- 
tween the English law and the Indian in this matter. The 
English rule would not seem to prohibit the assignment of the 
damages that might be obtained in an action for slander. See 
Glegg v. Bromley" referred to in Subhadrayamma v. Venkata- 
pats Raju *" if the objection on the ground of champerty or 
maintenance is got rid of. Assignment of spes Successionis 
ig not prohibited by English Law. The common law prohibitions 
are easily got rid of by the rule of Equity as to assignment of 
non-existent property. This course is not open according to 
the Privy Council in this country. Ananda Mohan Roy v. 
Gour Mohan Mullick.* Waving regard to section 8 of the 
Transfer of Property Act, as an incident of a transfer of pro- 
perty only future rents and profits pass. Judges who take the 
other view would seem to read into the words in the absence of 
a contract to the contrary, the right to include past mesne profits 
as incidental or subsidiary to the transfer. “The reasoning 
is not satisfactory. Right to past rent of course stands on a 
different footing from the claim for mesne profits. The right 
to rent already accrued is a debt and is assignable as an action- 
able claim. A right to mesne profits is substantially a claim for 
damages. 


BALDEO Prasan v. ARYA PRITI Noms, I.L.R. 52 All. 789. 


No doubt where the rules of the religious society to which a 
Hindu belongs insist Viraja Homam, etc., as essential for attain- 





7 (1913) I.L.R. 
L 


10. (1920) I L.J. 204 

11 A.I.R. 1929 A. 69. 12 (1927) 53 M.L.J. 342 

13 (1920) 12 L.W. 44. 14 (1928) 33 C.W.N. 614. 

15 (1920) 1 K.B. 339. 16. (1912) 3 K.B. 474. 
17. (1924) L.R. 52 I.A. 1: LL R. 48 M 230: 47 M.L.J. 93 (P.C.) 
18. (1923) L.R. 50 I.A. 239: I.L.R. 50 C 929: 45 M.L.J. 617 (P.C.) 
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ing the status of sanyasi, it is right to hold that so long as those 
ceremonies are not performed, he would not attain that status. 
We do not quite see why if the sect to which the party belongs 
does not require such ceremonies or contemplates other ceremo- 
nies, in such a case compliance with the conditions laid down by 
such society should not suffice for the purpose. In a Madras case, 
Sambasiva Pillai v. Secretary of State’ a Sudra ascetic is 
recognised though the Hindu Law proper does not recognise one 
such. The Hindu Law is very tolerant of heretical sects*and 
would permit them the observance of their own rules. 


Ma Nvein Yone v. P. D. PATEL, Receiver to the Estate 
of Hajee Yacob AB, 1.L.R. 8 Rang. 423. 


The question for decision in this case was whether a person 
who was allowed to appeal as a pauper but whose appeal was 
dismissed, could file an application for review of the appellate 
judgment also in forma pauperis. The learned Judges hold 
that a review is something different from suits and appeals, that 
the Code while it has expressly provided for leave to litigate 
in forma pauperis in the case of suits (O. 33) and appeals 
(O. 44) has made no provision for cases of revision and review 
and as such the Court has no power to grant leave to apply in 
forma pauperis in those cases. S. 151, Civil Procedure Code, 
has been invoked often to fill up lacuna i in the Code whenever 
justice of the case demanded it, provided it did not conflict with 
any specific provision in the Code but it is very doubtful if the 
Court can invoke the aid of S. 151, Civil Procedure Code, when 
it affects the Court Fees Act (see In re Maharaja of Venkata- 
girr-a and In re Vastthtlinga Pandora Satnadh? or when it is 2 
case where the question has been before the legfslature and it 
has designedly or not restricted it to certain cases. See, e.g., 
Neelaveni v. Narayana Reddi,’ where the Madras High Court 
held that inherent power cannot be invoked to set aside an 
ey parte decree. A contrary view is taken in Allahabad and 
Bombay. Lalta Prasad v. Ram Karan,‘ Bilasrai Lakshminarayan 
v Cursondas Damodardas’ and Maung Saw v. Ma Bwin 
By’. In Jagadanand Asram v. Rajendra Roy," Ramkishen Lal 





1 (1921) ILL.R. 44 M 704 41 M.L J. 109 


l-a. (1929) 58 M L.J. 510. 2 (1929) 58 M.L.J. 52 

3 (1919) IL:R. 43 M 94. 37 ML.J. 599 (FB.) ° 
4 (1912) J.L R. 34 A 426 5 (1919) I.L.R. 44 B 82 
6 (1925) I.L R. + Rang. 18 7, (1912) 17 C.L J. 381. 
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v. Manna Kumr and Amba v. Srinivasa Kamath’ it was held 
that the High Court has no power to grant leave to appeal to the 
Privy Council in forma pasperis. The case under review begins 
by stating that there is no case in which permission was granted 
to apply {or review in forma. pauperis, But in Umda Bibi v. 
Naima Brbt'° permission was granted to file a review application 
in forma pauperts to review a judgment in a suit and that is cited 
in Sir Mulla’s Civil Procedure Code without comment. The rea- 
sonifig therein, if correct, will equally apply to the case of a 
review of an appellate judgment. lt may not be permissible to 
speculate as to the possible intention of the legislature from 
the injustice and hardship that may result from holding one view 
or the other, but the main ground of the judgment in Umda Bibi 
v Namma Bibr” is that it is “one of the incidents of a suit that 
a party aggrieved by a decree or order in that suit may under 
certain circumstances present an application for review” and that 
therefore it is “a proceeding connected with the suit within the 
meaning of S 410” (now O. 33, R. 8). This is only another 
way of stating that review is in a sense a continuation of the 
suit (or appeal). That reasoning may not apply to the case of 


7? 


“revision,” as in that case even the forum changes. 


Å— NAN Immm 


8. (1917) 3 Pat L J 179 9 (1918) I L.R. T M ee 
10 (1898) I.L.R. 20 A. 410 
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JAHANDAD KHAN v. ABDUL GHarur Kuan, L.R. 57 
I.A. 273: 1.L.R. 11 Lah. 638: 59 M.L.J. 399 (P.C.). 


It is well established that a plaintiff who relies on a title 
by adverse possession must clearly establish that his possession 
is adequate in quantity, in publicify and in extent to show that 
it is possession adverse to the competitor. In the case of un- 
cultivated jungle land there is special difficulty in establishing 
this. In the decision under notice, the Privy Council revefsed 
the finding of the Judicial Commissioner and restored that 
of the first Court. The title was clearly found to be with the 
defendant, as a result of a prior litigation between the parties 
which was res judicata. The error into which the Judicial 
Commissioner fell was in ignoring the presumption that posses- 
sion follows title where it is undetermined or ambiguous.- Mere- 
ly because the evidence for the plaintiff was more worthy of 
credit than that for the defendant, where both sides had given 
evidence, he thought that he should find for the plaintiff. This of 
course was an error as the plaintiff had to establish affirmatively 
his exclusive possession for the statutory period as a fact. As 
pointed ont hy the Privy Council in Rajkumar v. Gobind 
Chunder,* where evidence of possession by the plaintiff is opposed 
by equally Strong evidence on the part of the defendant, it is 
legitimate to the Court to apply the presumption that possession 
follows title. The Indian Courts have no doubt held that the 
presumption cannot be acted upon where the evidence of posses- 
s10n on both sides is equally unworthy of credence. SAtva Prasad 
v. Hira Singh? and Rakhal Chandra v. Durga Das.* If evidence of 
possession is not unworthy of credence but is merely weak or 
unsatisfactory (but credible) the presumption should in a proper 
case be allowed to prevail. See Matuk Singh v. Tian Salm. 
The onus of proof: that lay on the plaintiff in the ease could not 
therefore be held to have been discharged merely because the 
evidence for the plaintiff was more worthy of credit than that 
for the defendant. Exclusive possession of the required 
character must be found as a fact on the whole of the evidence 
before the plaintiff can establish a title by adverse possession. 








1. (1892) L.R. 19 I.A. 140° I.L.R. 19 C. 660 (P.C). 
2. (1921) 62 I.C. 1 (F.B.) 3. (1922) 26 C.W.N. 724. 
4. (1922) I.L.R. 2 Pat 1. 
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SHALIG Ram v. CHARANJIT Lat, L.R. 57 I.A. 282: 
I.L.R. 11 Lah. 645: 59 M.L.J. 437 (P.C.). 

This decision must be taken to be an authority for the 
view that the expression warts translated as “heirs” is a term of 
sufficient amplitude to confer full rights of ownership without 
any further explicit language conferring powers of free aliena- 
tion, etc., even though it is used in connection with Hindu 
females as objectsof the gift. It is not, however, clear whether 
their Lordships would hold that the fact that the donee 1s a Hindu 
widow would not by itself amount to a circumstance to indicate 
in the context that the intention of the donor was only to limit 
her interest to a limited estate. In the particular case the donees 
were not merely the Hindu widows but also a daughter-in-law and 
all three were given properties jointly as heirs. Whether their 
Lordships would have come to the same conclusion if the 
daughter-in-law also were not a joint donee, is by no means 
clear. One does wish that the judgment of the highest tribunal 
should be fuller in the portion which deals with the ratto deci- 
dendt, having regard to the importance and consequences of their 
Lordships’ pronouncements. 


Mr. Boro v. Mt. Koxuan, L.R. 57 L.A. 325: I.L.R. 
11 -Leah,.6572 59 M- L-J- 621 (PC): 


The main point in this case was one of limitation. Their 
Lordships hold that Art. 120 of the Limitation Act did not 
stand in the way of the respondent’s claim. The judgment 
holds that there can be “no right to sue?” within the meaning 
of the third column of Art. 120 until there is an accrual of the 
right asserted in the suit and its infringement or at least a clear 
and unequivecal threat to infringe that right by the defendant 
against whom the suit is instituted. Applying this test, it was 
held on the findings of fact accepted by their Lordships that 
the right to sue accrued to Mt. Koklan only within six years 
of the suit as there was no clear.denial of her right till 1922, 
the year of the previous suit. It may be noted that in Jitendra 
Nath Ghose v. Manmohan Ghose* the same view had been 
taken although the proposition is not stated in so many words. 
Their Lordships held in that tase that the plaintiffs who brought 
a substantive civil suit for a declaration ‘that certain rent” 
decrees obtained by the defendant landlord against certain third 
parties under the Bengal Tenancy Act and which he wanted to 
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1. (1930) L.R. 57 I.A. 214° I.L.R. 58 C 301: 59 M.L.J. 607 (P.C). 
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execute against the tenure which had come to be vested in the 
plaintiffs by valid transfers from the original tenants, were not 
binding on them and for an injunction restraining the defend- 
ant from bringing the tenure to sale, were in time under Art. 120, 
as they filed the suit within sixsyears from the date when the 
defendant first applied for sale of the tenure, though more than 
six years had elapsed from the dates of the respective invalid 
decrees, It has even been held by the Privy Council that there 
can be no right to sue accruing to a plaintiff who has no right 
of action at all in respect of a subject-matter unless and until 
a prior condition is satisfied such as the grant of.a certificate 
under the Pensions Act in respect of a right to obtain a malikana, 
and limitation will start to run only when such a condition is 
satisfied as, for instance, in the illustration by obtaining the certi- 
feate. See Mt. Jaygo Bai v. Utsava Lal.* It would thus seem that 
the expression “when the right to sue accrues” is even wider 
than the expression “when the cause of action accrues”. For 
more recent applications of the test laid down in the judgment, 
see Annamalai Chettiar v. Muthukaruppan Chettiar? and Raj 
Kumar Gobinda Narayan Singh v. Sham Lal Singh. 


Hakim Syep MAnomeED Taki v. Rar FATEH BAHADUR 
SINGH, I.L.R. 9 Pat. 372 (F.B.). 


It is somewhat curious that there should be so little autho- 
rity on the point involved in this Full Bench decision though it 
is one which must arise very frequently. The question is whe- 
ther O. 22, R. 3 and R. 4 apply to appeals under S. 47 against 
orders in execution of decrees The majority hold that they 
do not apply by virtue of the operation of O. 22, R. 12, while 
Das, J., who dissents, holds that they do and that O. 22, R. 12 
is confined only to proceedings in the Court which passed the 
decree or in the Court to which it is sent for execution and that 
it does not cover proceedings in the appellate Court. We are 
inclined to agree with the views of Das, J. The scheme of the 
Code points to a clear distinction between suits, appeals and 
execution proceedings. The language of O. 22, R. 12 may be 
wide enough to include even appellate proceedings in execution, 
which also are in a sense execution proceedings, as they origi- 
nate from them. But notwithstanding this, the intention of 








2 (1929) L.R. 56 I A. 267: I.L.R. 51 A, 439: 57 M L.J. 160 (PC) 
3 (1930) I.L.R. 8 R 645: 60 M.L.J. 1 (P.C). 
T 4 (1931) 35 C.W.N. 521 (PC). 
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the legislature seems to be that all appeals should be governed 
by O. 22, Rr. 3 and 4. The consequence of the view that abate- 
ment rules do not apply to execution proceedings is to give 
three years time for the legal representatives to come on record 
under Art. 181, as the shorter period of three months is inappli- 
cable. Thè view of the Madras Court in Palaniappa Chettiar 
v. Valhammos Ach that no legal representative can continue 
the execution application is practically overruled by later deci- 
sions. See Venkata Lakshmamma v. Seshagiri Rao.* It could 
hardly have been the intention of the legislature that a distinc- 
tion should be made between appeals from a decree and appeals 
against execution orders, in the matter of the period of time 
within which a legal representative of a deceased appellant or 
respondent should come on record. On the whole we think, 
while the majority view cannot be said to be an impossible one 
on the language of the Code, the more sound view is that of the 
dissenting Judge. 





1 (1926) I.L.R. 50 M. 1- 51 M.L.J. 745 
2. (1931) M.W.N. 48 
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NATHA NaTHuRAM v. MEHTA CHOTALAL, I.L.R. 55 
Bom. 1. 


This decision is one of considerable interest by reason of 
the discussion of several important questions relating the law 
of marriage and inheritance in Hfndu Law. ‘The first question 
was about the validity of the marriage between persons belong- 
ing to different castes among the Hindus. So far as regards 
marriages between members of different sub-castes of the same 
main caste are concerned, it has been held, by all the High 
Courts and by the Privy Council, that such marriages are valid 
under the Hindu Law. See Inderun Valungypooly Taver v. 
Rammasawmy Pandia Talaver,, Ramamani; Ammal v. Kulanthat 
Natchear,? Upoma Kuchasn v. Bholaram Dhubi,’ Biswottath 
Das Ghose v. Shorashibala Dasi, Fakirgauda v. Gang',’ Maham- 
tawa v. Gangawa,® Har Prasad v. Kewal and RamaSamu Kamaya 
Naik v. Sundaralingasami Kamaya Natk.* Though these cases 
related to inter-marriages between various sub-castes of the 
Sudra caste, no different considerations would seem to arise in 
cases of marriages between members of different sub-castes of 
other castes. When we come to cases of marriages between 
members of different castes, we find great diversity of opinion 
among writers and Judges. As pointed out by Mr. Justice 
Shah in Bai Gulab v. Jiwanlal Harila? and Mr. Justice Patkar 
in the case under notice the Smriti writers certainly recognised 
as legal, marriages between males of a higher caste and females 
of a lower caste, though marriages in the reverse order were 
not considered legal. But learned writers like the late Sir Guru- 
das Bannerjee and Mr. Mayne have expressed their view in 
general terms that inter-caste marriages may not be legal at 
the present time and decisions are not wanting in support of 
their view. See Padam Kumari v. Suraj Kumars,” Melaram 
Nudial v. Thanooram Banwin'! where even amuloma marriages 
were held to be not valid under the Hindu Law apart from 
custom. Pratiloma marriages, however, have always been held 
to be illegal. Bai Kashi v. Jamnadas? The whole matter came 








1. (1869) 13 MooJ.A. 141. 2. (1871) 14 Moo. A 346, 
3, (1888) I.L.R. 15 C. 708. 4 (1921) I.L.R. 48 C. 926. 
5, (18%) I.L.R. 22 B. 277. 6 (1909) I.L.R 33 B. 693. 
7. (1924) I.L.R. 47 A, 16S 8 (1804) I.L R. 17 M 422 
9 (1921) I.L.R. 46 B 871 10. (1906) I.L.R. 28 A. 458 
11 (1868) 9 W.R. 552 12 (1912) 14 Bom L.R. 547. 
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under review in Bat Gulab v. Jiwanlal Harila? and the learned 
Judges held in that case that the view of the Smriti writers in 
favour of the validity of anuloma marriages held good at the 
present day, though we do not find in the judgment any reference 
to the cases mentioned above, The learned Judges in the case 
under notfce have followed the decision in Bas Gulab v. Jiwanlal 
Harilal? and upheld the validity of the marriage of a Brahmin 
with a Sudra woman. What is perhaps more interesting is 
that a single Judge of the Madras High Court has in a recent 
case not only held that anwloma marriages are valid at the 
present day under the Hindu Law following Bar Gulab v. Jiwan- 
lat Harilal,’ but gone further and observed, though obsier, that 
he should not be understood as saying that praliloma marriages 
are invalid. See Ratansi D. Morarji v. The Admntstrator- 
General of Madras. It may be mentioned in this connection 
that there are no considerations peculiar to the Bombay school 
of Hindu Law in favour of inter-caste marriages which would 
be inapplicable to the other parts of India, because the authori- 
ties relied on are Manu and Yagnavalkya and the commentaries 
of Vignaneswara and no special rule of Nilakantha in the 
Mayukha, solely applicable to Bombay. 


The second question that has been considered in the case 
is the right of succession of the son born to a Brahmin by his 
Sudra wife in respect of his father’s estate. The matter is so 
fully dealt with in the inheritance portion of Mitakshara, 
Chapter I, sectign 8, that there is no need to go elsewhere for 
it. It has been laid down there that such a son would take only 
one-lenth of his father’s estate; and the learned Judges in the 
present case have adopted it. There is, however, one restriction 
in that section to the effect that such a son would not take a 
share in his father’s tmmoveables. It is not clear whether the 
learned Judges would adopt that restriction also. 


The third question and the one that arose directly in the 
case was the right of such a son to collateral succession. In 
the present case, the succession was to the properties of his 
father’s brother. The learned Judges have followed the analogy 
of the succession to his father’s properties and held that he 
would take only a tenth share of the inheritance of his uncle 
and the other nine-tenths would go to the other though remoter 





sapindas of the deceased” -As one-of thelearned -Judges—has— — - 
observed, this matter is by no means free from difficulty. 


———— ee 
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9 (1921) I.L.R. 46 B 871 13 (1928) 55 M.L.J. 478. 
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The Mitakshara has only laid down that a son by a Sudra wife 
will take a tenth share of his father’s effects. The chapter has 
only to do with the succession to a father’s estate and deals 
mainly with the competition between the sons of wives of differ- 
ent castes. If once it is conceded, that he is the legitimate son 
of his father, it is difficult to see why his rights should*be so cut 
down when he inherits to collaterals, in the absence of anything 
in the texts to that effect. Instances are not wanting of classes 
of sons who take a restricted share of their father’s estat® in 
competition with a superior class of sons but take the whole 
inheritance in the case of collaterals. Reference may be made 
in this connection to the case of adopted sons who take a smaller 
share along with aurasa sons but take the whole inheritance of 
collaterals. See Nagindas Bhugwattdas v. Bachoo Htsrktsson- 
das The case of an illegitimate son who does not inherit to 
collaterals is hardly a parallel for the very reason that he is not 
legitimate and not a son in the strict sense of the term arasa 
and comes in at all as an heir only by reason of special texts. 


145. 

In this case an application was made before a single Judge 
of the Bombay High Court for orders as to who was to celebrate 
the thread marriage of a Parsi minor girl who was a ward of 
Court. Against the order passed by the learned Judge, an appeal 
was taken to a bench of two Judges who reversed the order of 
the single Judge. While there may be nothifig wrong on the 
merits of the order passed on appeal, it is somewhat difficult to 
follow the learned Judges when they observe that though there 
may be no right of appeal under the Guardian and Wards Act 
or clause 15 of the Letters Patent, there is a right of appeal 
under the inherent jurisdiction in a matter of that sort. We 
believe it has always been well understood that an appeal does 
not exist in the nature of things and that a right of appeal from 
any decision of any tribunal must be given by express enactment. 
See per Bramwell, L.J., in Sandback Charity Trustees v. North 
Staffordshire Railway Co.1 approved by the Privy Council in 
Rangoon Botatoung Company, Ltd. v. The Collector, Rangoon." 
Reference may also be made to the same effect to the decision 
of the Privy Council in Minakshi v. Subramanya.* 


eee eee 
1 (1915) L.R 43 L.A. % IL.R. 40 B 270. 30M L.J. 193 (PC) 


2 (1877) 3 Q.B.D. 1 8 
3. (1912) L R. 39 I.A. 197: I L.R. 40 C. 2l at 27 23 M L.J. 276 (P.C) 
4, (1887) L.R. 14 I.A. 160: I.L.R. 11 M 26 (P.C). 
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MAHANT SHANTANAND GIR v. MAHANT BASUDEVANAND 
Gir, I.L.R. 52 All. 619 (F-.B.). 


This case covers a wide range of points. The initial ques- 
tion of fact was as to whether the advocate was guilty of con- 
tempt of Court or abuse of process of the Court in applying to 
attach the security furnished by the judgment-debtor for costs 
of the respondent in the Privy Council. The motive of the party 
apparently was to burke the appeal to the Privy Council and that 
motive appeared to be known and shared in by the advocate judg- 
ing from his arguments before the Court of First- Instance and 
the admissions before the appellate Court. All this seems to us 
to be beside the point; there is no reason as the majority hold 
why the party should not attach the security amount. The 
attachment will not lead to the immediate payment of the money 
to the decree-holder but would entitle him to the ultimate balance 
that might remain after satisfying the claims of the respondent. 
We should also think that the presentation of such a petition 
could not amount to any professional misconduct on the part of 
the advocate concerned. It would be adding a new terror to the 
advocate’s life in this country if he should be held responsible 
not for any false statement or dishonest suppression of facts or 
his being a party to the putting forward of a false or vexatious 
claim but for the possibility of the Court by reason of its ignor- 
ance of law making a wrong order in the absence of a warning by 
him. We think, where a party is entitled to the relief claimed 
and there is no suppression of fact, the motives, desires and 
possibilittes should be altogether excluded from consideration. 


The further questions were whether the High Court could 
having regard to the reprehensible conduct of the practitioner in 
urging that the security money should be entirely paid over to 
the decree-holder with a view to burke the appeal to the Privy 
Council, order the advocate concerned to pay the respondent the 
loss sustained by him by the unreasonable or improper conduct 
of the advocate. On this point three Judges hold that the High 
Court has power while the others hold that even if the High 
Court had the power before, that power is taken away by the 
Bar Councils Act and the only course open to the Court now is 
to refer the matter to the Bar Council and to impose such penal- 
ties as that Act contemplates if the advocate is found guilty. 
They hold that the Court has no power to award as costs an 
amoufit higher than the expenses actually incurred and awardable 
under the rules merely as a punishment or penalty. Wilmoth v. 
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Barber They also hold that though the powers of the Court 
to order payment of costs under S. 35 may not be limited to 
parties, it does not extend to advocates. That would seem to 
follow from the fact that admittedly the Subordinate Courts do 
not possess such power. Ina case in India where the order was 
made (M wruga Chetiy v. Rajasams*) it was expressed to be done 
in the exercise of the disciplinary jurisdiction of the Court and 
such disciplinary jurisdiction is now regulated by the Bar Coupcils 
Act. Viewing the conduct of the advocate as constituting a 
contempt, they hold that the contempt of Courts Act should 
govern the matter and steps should be taken under that Act. 
They hold further having regard to cl. 14 of the Letters 
Patent corresponding to cl. 21 of the Madras Letters Patent, 
the High Court could not make an order as to costs which the 
Lower Court could not do under the law applicable to such 
Court. If the Lower Court could not make the order, the 
High Court could not do it either. As regards the costs before 
it, assuming it had wider power, there was no impropriety in 
the conduct of the appeal as only proper grounds were taken in 
the appeal. They further hold that the wide powers held by 
the Supreme Court of Calcutta and inherited by the Calcutta 
High Court are not inherited by the Allahabad High Court and 
its powers are only such as are expressly conferred on it or are 
incident to its position as a Supreme Court of Appeal or as a 
Court of Record. On the whole, we think, it is advisable that 
these vague and undefined powers are defined and made easily 
ascertainable so that they may not be arbitrarily or capriciously 
exercised. In England there are two classes of practitioners, the 
solicitors and advocates, to whom different rules apply. If the soli- 
citor acted on counsel’s advice he is protected. It is difficult to say 
to what extent in a particular transaction the advocate in this 
country is discharging the solicitor’s function and to what extent, 
the advocate’s. Again, the Court exercises much larger powers 
both against the solicitor and in his favour. It declares a charge 
-over the proceeds of the litigation in his favour, it canvasses 
agreements in his favour and passes orders in respect of them. 
The Court in the mofussil has no such power nor does the 
High Court seem to have such power in the case of advocates. 


One of the questions that incidentally arose in this case was 
as to whether the Statement of Objects and Reasons could be 
looked into in aid of-the interpretation of a statute. Herg also 


—_——_———— 


1 (1881) 17 Ch.D, 772. 2 (1912) 22 M.L.J. 284. 
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the majority hold that it cannot be while the minority hold the 
contrary. The judgment is given without advertence to the 
judgment of the Privy Council in Kréshtia Atyangar v. Nalla- 
perumat Pillai, where their Lordships expressly say “no state- 
ment made on the introduction of the measure or its discussion 
can be looRed at as affording any guidance as to the meaning of 
words” which would seem to conclude the matter. — 


MOTILAL v. UNAo COMMERCIAL Bank, Lro., I.L.R. 52 All. 
851: 59 M.L.J. 661 (P.C.). 


In this case the munib of a mercantile firm accepted some 
hundies and drew others in pursuance of a conspiracy between 
himself and a partner of the firm to defraud the firm and the 
question was whether such transactions bound the firm. The dis- 
counting banks had no notice of the conspiracy. It was alleged 
that the authority in fact given by the partner to the munib had 
been cancelled by the other partner but such cancellation was not 
proved. It was held by their Lordships that in the circumstances 
the transactions tound the firm—the implied authority of a 
partner in a mercantile firm to draw and accept bills on behalf 
of the firm being well recognised. (Bunarsee Dass v. Gholam 
Hossesn*). The termination of the agent’s authority does not 
under S. 208 of the Contract Act take effect as regards third 
persons before it becomes known to them and neither the agent’s 
fraud (see S. 238, Lloyd v. Grace) nor the fraud of the partner 
whose position is the same as that of the agent in this matter 
(S. 251, Ill. (d) particularly) is an exonerating factor in the 
“bsence of knowledge brought home to the party dealing with 
them. 


[Enp or VoL. LX. | 
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1 (1919) L.R. 47 I.A. 33: 1.L.R. 43 M. 550 at 565: 38 M.L.J. 444 (P.C). 
2. (1870) 13 M.I.A. 358 3. (1912) A.C. 716, 
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NOTES OF RECENT CASES. 


. Jackson, J.. ~ Cr A No. 391 of 1930. 
27th November, 1930. ’ 


Indian Penal Code, g 7- Ofen triable by -assessors — 
Tried by Jury—Efect on the right of appeal. 


: - If an offence triable by assessors is erroneously tried by Jury, 
the accused has a mght of appeal on facts, treating the charge 
to the Jury as the judgment, and the ae a the Jury as the 
opinion of the assessors. l 

26 Mad. 243 (n.):6 M.L.J. 14 followed. - ' yig 

25 Bom. 680 distinguished. 

V. L. Ethiraj and M. Sriramamurti for AP peua 

The Public Prosecutor for the Crown. 
MNV 


Jackson, J. ~ CRP: No. ‘Al, oi 1929. 
28h November, 1930. 


Ci “Procedure - Code (V ‘of 1908), Order 2, rule 2—Subr 
scription to chit fund payable in instalments—Whole amount re- 
coverable on defauli—Suit filed after default to recover pari of 
amount due—Subsequent suit for- balance—Bar.,, , a 

The -plaintiff claimed as the assignee of a Karaswan’s right 
in a chit fund, the subscriptions ‘payable in-a number of:-instal- 
ments by the defendant. By a document executed by the, defend- 
ant in favour of the Karaswan, he made himself. dable to pay 
all the future instalments at once in case he. ‘made default in 
the payment of any one instalment. The deféridant “having com- 
mitted default the plaintiff-sued -him’-to- recover ‘a‘ portion of the 
amcunt:;that: had become -payable -and obtained adeédree. - ee 
quently he brought another suit—for the balance still due. . 


2 


Held, that the later suit was barred by O. 2, R. 2, Civil Pro- 
cedure Code, 


(1929) M.W.N. 20+ followed. 

A. Swaminatha Aiyar for Petitioner. 

K. Balasubramana cis ‘for Respondent. 

B.V.V. -- . 7 
Madhavan Norr, J. S.A. No. 1583 of 1927. 
lst December, 1930. 

Fraud—Swutt to set aside decree for froud—Wilful suppres- 
sion of fact which tt was the duty of plaintif to disclose—Defend- 
ant remaining ex parte—Court, tf can set aside the decree. 

Where a party obtains a decree in a suit in which the defend- 
ant is ex parie by deliberately putting forward a false case before 
the Court and by misleading it by suppressing a fact which it was 
his duty to disclose to the Court, such a decree can be set 
aside in a subsequent suit on the ground of fraud practised upon 
the Court by putting roves a case false to the anaw Foge of 
the plaintiff. 

18 C.W.N. 447; 63 I.C. 712; 23 I.C. 976 followed. 

Cases like 38 Mad. 203, 41 Mad. 743 where material evidence 
was suppressed or perjured evidence given distinguistied. 

Case-law discussed. ES 

The unquestioned jurisdiction of a Court to set aside a decreè 
on the ground of fraud is to be exercised with care and reserve. 

41 Cal. 990 referred to. 

P. Venkatramana Rao for Appellant. - 





P. Somasundaram for Respondents. 

S.V.V. a 
Madhavan Narr, J. oO S.A. No. 1722 of 1927. 
19th January, 1931. ° EA. 

Jomt faniily—l° ather doing speculative business—Trade not 
inheritted—Morigage of family properties—Whether binding On 
minor SORS. 

A mortgage transaction entered into by a father cannot affect 
the interests of the minor sons in the joint family property, having 
regard to the finding, that the transaction was' purely of a specula- 
tive character and did not in any way benefit Me family. l 
52 M. 227 distinguished. l 
51 M. 711 relied on. 

41 M. 824 referred to. 

T. L. Venkatarama. Aiyar for Appellant. 

. B. Sitarama Rao and T. a des sears ‘for Respondent, 
KC + —— | 
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Wallace and Krishnan Pandalai, JJ. A.S. No. 347 of 1929. 
8th December, 1930. 


Hindu Law—Widou-—Ceontinuance of Aer husband's trade-— 
Mortgage to meet business debts—No pressure from credttors— 
Validity of mortgage—Portron of trade asscts utihised in complet- 
ing a godown begun by the husband—Proper decree to be passed. 

A Hindu widow continued a grocery business which her hus- 
band had been doing and she associated as a partner with herself 
her son-in-law who had been attending to the business as aeclerk 
during the husband's lifetime. 


Held, that as the business was the main source of income to 
the family, it was within the power of the widow under the Hindu 
Law to continue the business and that liabilities properly incurred 
in connection with such business would be binding upon the estate 
and it made no difference in the circumstances that she continued 
the trade not by herself alone but in partnership with the son-in- 
law. 


26 Bom. 206 and 28 M.L.J. 696 relied on. 


But where she had mortgaged the husband’s eslale and raised 
money to meet a number of small items of debts due to various 
persons in connection with the business, there being however no 
evidence that there was any pressure from these creditors, held 
that the mortgage was not justified and was not binding upon the 
reversioners. 


14 A. 426 and 21 A. 71 applied. 

A portion of the trade assets had been utilised by the widow 
in completing a godown which the husband had commenced. Held, 
on the principle of the decision in 26 Bom. 206 that the mortgagee 
as a creditor of the trade, was entitled to a charge on the godown 
to a proportionate amount as indicated by the proportion between 
the amount spent thereon after the husband’s death and the total 
value of the godown. 

S. Varadachariar and K. S. Champakesq Atyangar for 
Appellants. 

K. V. Seska Aiyangar and T. R. Ramachandran for Respon- 
dents. 

S.V.V. 


Madhavan Nair, J., S.A. No. 1895 of 1926. 
Oth December, 1930. 

Specific Relief Act, Art. 41—Transaction declared to be void 
—Com pensation, when can be granted. 

An alienation by a Mahomedan mother was declared void 
as against the share in the estate of her minor sons, but good to 
the extent of her own share in the property. lt was fount that 
the minor plaintiffs benefitted by the sale as debts binding on 
the father’s estate were paid off by that sale. 


N.R.C. 


i 
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Held, that 30 Cal. 539 is itself an authority for the proposi- 
tion that, though a transaction is declared to be void, the Court 
may under S. 41, Specific Relief Act require the party to whom 
relief is granted to make compensation to the other party which 
justice may require. 

7 Lah.°35 followed. 

25 C.W.N. 258 relied on. 

Case-law discussed. Leave refused. 

BD. C. Seshachala Asyar for Appellants. 

A, Wasvanatha Aiyar and A. Ramaswami Aiyar for Respon- 


dents. | 
S.V.V. 
Reilly and Anantakrishna Aiyar, JJ. C.M.A. 394 of 1926. 
15th December, 1930. eters 


Limitation Act, Art. 182, Cl (5)—Unverified execution- 
petition—Vakw signing not aware of all the facts of the case— 
Application, if in accordance with law so as to support a later 
application for execution. 


An execution petition, which is not signed and verified by 
the decree-holder, but only signed by the vakil, who did not seem 
to be fully acquainted with the facts and circumstances of the 
case, cannot be said to be “in accordance with law,” so as to sup- 
port a later application for execution. 

26 M. 101 followed. 

31 M. 68 distinguished. 

B. Sitarama Rao and S. R. Muthusams Atyar for Appellant. 


M. Patanjali Sastri and C. S. Rama Rao Sahib for Respon- 
dent. 


5.V.V. 


Relly and Anantakrishna Atyar, JJ. C.M.A. No. 238 of 1930. 
17th. December, 1930. 


Ci Procedure Code, Order 21, Rule 89—E-xecution sale— 
Tudgment-debtor depositing money under Rule 89—Attachment 
before judgment between the sale and depostt—lf attachment valid. 

In execution of his decree A purchased the suit properties 
in Court sale but before confirmation the judgment-debtor made 
the necessary deposit under O. 21, r. 89, by raising the amount 
by a private sale and the Court sale was thereupon set_ aside. 
Before the deposit but after the sale to 4, B had those properties 

> attached before judgment in his suit against the judgment-debtor, — 
° Held, that the attachment was valid. By the mere sale the 
judgment-debtor did not lose all his interest in the properties 
before confirmation. Rules 86 and 87 indicate the meaning of 
the Code in this matter that the property is still the property of 


b ~ 
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Ine judgment-debtor, thcagh on confirmation the title of the pur- 
chaser relates back to the date of the sale under S. 65. 


1921 Mad. 498 and 44 Mad. 554 followed. 

55 IC. 526 distinguished on the ground that in that case 
as found from the records the sale had been confirmed. 

The Munsif decided that the attachment was bad but on 
appeal the Subordinate Judge reversed and remanded ic. On 
appeal to the High Court, it was contended that no appeal lay 
to the Subordinate Judge’s Court. 

Held, that even assuming that no appeal lay—without decid- 
ing it—the High Court could interfere with the order of the 
District Munsif direct in exercise of its revisional jurisdiction. 

37 M.L.J. 100 followed. 

Ch. Raghava Rao with S. Rajaraman for Appellant. 

V. Suryanarayana for Respondents. 


5.V.V; 


Madhavan Norr, J. S.A. No. 2014 of 1927. 
19th December, 1930. 

Hindu Law—Sutt for partitton—Will and settlement by plain- 
inf before notice of suit was served—W hether valid. 

S filed a suit for partition on 18th August, 1922, and on 15th 
September, 1922, settled some portions of his half share on two 
of his daughters and simultanecusly executed a will with respect 
to the other properties. The summons in the suit was served on 
the co-sharers only on 16th September, 1922. S died on Ist April, 
1924, pending the trial and the persons entitled under the settle- 
ment and the will were added as legal representatives after con- 
test and a decree was passed for the half share in their favour. 


Held, that inasmuch as severance is a matter of individual 
volition and does not depend on the assent of the co-sharers, it 
follows on principle that the severance can be brought about so 
rar as the plaintiff is concerned by an assertion ef his right to 
separate in the plaint. Notice to the other co-sharers of the 
plaintiff’s intention to separate would be necessary to make the 
severance operative against them so that they may know that he 
is claiming his share of the joint family property from the date 
of the plaint and the severance is final; but it cannot be a condition 
precedent to bring about a severance of the joint family status so 
far as the plaintiff is concerned. 

78 I.C. 256 followed. 

39 M. 159; 39 A. 498; 45 M. 489; 50 Cal. 84 relied on. 

Case-law discussed. 

K. Rajah Atyar and K. Venkateswaran for Appellant. « 

S. Rajagopalachari for Respondents. 


S.V.V. 








Venkatasubba Rao and 
Madhavan Nar, JJ. C.M.P. No. 424 of 1930. 
19th December, 1930. 

Cid Procedure Code, S. 109, Cl. (c)—Substanttal and diffi- 
cult question of law—If suffictenti. 

There’ was no specific authority covering the point raised and 
the question was also a substantial question of law and one of 
some difficulty. The value of the suit was below Rs. 10,000. 

Held, by Madhavan Nair, J., that the existence of a question 
of law of some difficulty for decision is not itself a sufficient 
giound for a certificate under S. 109, Cl. (c), Civil Procedure Code, 
especially where the question raised is not likely to affect any large 
number of persons, nor likely to be a precedent governing numer- 
ous other cases, ` ) 


42 M.L.J. 78 and 18 I.C. 302, distinguished. 

Venkatasubba Rao, J. was not prepared to differ in the result 
although his inclination was the other way. 

S. Varadachariar and T. M. Ramaswamt Atyar for Peti- 
tioners. 

K. R. Rangaswams Atyangar for Respondent. 

S.V.V. 

Jackson, J. Cr. R.C. No. 367 of 1930. 
19th December, 1930. 

Criminal Procedure Code—Practice—Poltce investigating 
after a private complaint was taken cognizance of by the Magis- 
trate—Police, +f can investigate. 

Merely because a private person has filed a complaint and 
that is taken cognizance of by the Magistrate, the jurisdiction of 
the police to investigate into the offence irrespective of the com- 
plaint, does not cease. 

53 Bom. 339 not followed. 

2 Pat. 3% approved. 

K. S. Jayarama Aiyar and G. Gopalaswams for Petitioners. 

Ch. Raghava Rao and T. Keitshnamaclariar for Complainant. 

The Public Prosecutor for the Crown. 

S.V.V. 
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The Chief Justiċe, Sundaram `` 7! A A E 
Chetty and Stone, JJ. In the matter of an Advocate: 
res 8th January, 1931. : ee 2 Ot E ey 
Evidence Act (I of 1872), S. 41--Terms “legal character’ 
and “specific thing”—Meaning—Declaration of right as creditor 
of insoluent—Whether constitutes judgment in rem. 


An order of an Appellate Court in an insolvency proceeding 
declaring a person as the creditor of the insolvent does not cênfer 
on the creditor a “legal character” within the meaning of S. 41 
of the Indian Evidence Act and the adjudication does not amount 
to a judgment in rem. The term “legal character” in S. 41 means 
legal status. . 

Held, further, that the right to recover a debt is not a “specific 
thing” within the meaning of S. 41 and a decree declaring such a 
right does not have the effect of establishing the right absolutely, 
that is, as against the whole world and hence does not come under 
the definition of judgment im rem. The term “specific thing” in 
the section means tangible property. 

46 M.L.J. 580 relied on. 

16 M. 380, 39 M. 80, 43 C. 694 (P.C.) and 33 I.C. 798 
teferred to. 

‘S. Duraiswami Aiyar and K. Sankaranarayana for The 
Advocate-General in support of the notice to Advocate. 

T. M. Krishnaswomi Aiyar, M. Venkatasubbiah and G. A. 
Pas for Advocate. 

B.V.V. 


Madhavan Nasr, J. S.A. No. 1591 of 1927. 
Ith January, 1931. 

Indian Limitation Act, Arts. 61 and 120—Joine family— 
Partition—Debts due to the family allotted to members of a branch 
—ember of another branch collecting money from the debtor— 
Unauthorised expenditure by him on behalf of other members— 
- Sutt for moneys paid on behalf of them—Whether barred. ` 

The father of defendants 1 and 2, the father of plaintiff and 
3rd defendant were brothers and members of a joint family. 
After the death of the father of defendants 1 and 2, a partition 
was effected in 1917 whereby some moneys due to the family 
from a third person were allotted to the share of defendants 1 
and 2, The plaintiff collected a portion of that amount due from 
the debtor on the unauthorised power to spend them for the 
funeral expenses of the defendants’ father and for .income-tax 
purposes. But the defendants 1 and 2 filed a suit against the 
debtor and got a decree in 1922. The debtor in his turn brought 
a suit against the plaintiff for the moneys collected from him, 
and got a decree in 1923. The plaintiff brought a suit against 

N.R.C. 
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the defendants in 1924 for reimbursement.afiythe amount dishursed 
by: himon their, behalf. wio pi Ie aeei WRA 
Held, that the moneys having been paid’ by .the plaintiff on 
in top ge en ie and the, present suit being;brought 
d not. Art, 420 of the Indian Limitation i 
a ‘he oe le and, hence the ‘plaintiff’s suit (was barred. ; 
Ch, Raghava. Rao for Appellant. _ 
BS S.- Desikan. for Respondent. 
Madhovin Nair, J. S.A. No. 1666 of 1927. 
9th January, 1931. i i a 
Indian Limitation Act, Arts. 142 and 144—Sust for possession 


of waste land—T äle and possession till date of trespass alleged— 
Onus of proving possession. 


~ 


a a a a at ` 


. In a suit for possession of waste land where the -plaintiff 
alleges his title to the property and also specific possession till the 
date when the defendant trespassed upon the land, he cannot rely 
on the presumption that in the case ọf waste land possession must 
be deemed to be with the person who has title to the property 
and seek to apply Art. 144 of the Limitation Act and throw the 
‘omus of proving adverse possession on the defendant. To such 
a case Art. 142 apples and plaintiff has to prove possession with- 
in twelve years of the suit. 

67 I.C. 673 followed. 

The Advocate-General and M. Venkatasubbiah for Appellant. 

S. Varadachartar, S. T. Srinsvasagopalachars and V. Rama- 
swami Atyar for Respondent. 

_ KS. | _— 
Madhavan Nair, J. | C.R.P. No. 1207 of 1927, 
16th January, 1931. 

- Madras Local Bands Act (XIV of 1920), S. 228 Scope 

Suit for declaration that levy of property tav was ega and for 
AETA otice if necessary. 

' S. 225 of the Madras Local Boards Act applies only to suits 

for compensation or for damages. A suit for a declaration’ that 
the assessment of plaintiff to professional tax by’' the” defendant 
Union Board is illegal and for recovery of the tdx;so „paid is not 
one for compensation or damages and; therefore, bes" “hot t require 
notce under the section. ; 

82 M. 271 relied on. 

H S. V cid yanatha Atyar for: Petitioner. l 
K. Bhashyam Aiyangar for Respondent. 
BYV. ! : — - 4 
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The Chief Justice, Reilly and 
Sundaram Chetty, JJ. In the matter of a first grade Pleader. 
19th Janwary, 1931. 


Legal Practitioners Act (XVIII of 1879),’S. 12 (b) and (F) 
—Improper conduct—Pleadecr obtaining adjournment of case on 
grounds known to be false—Profcssional misconducte-Duty of 
legal practitioner to Court. 


Where a Pleader repeatedly applied for the adjournment of 
a case pending before a Sub-Magistrate on the ground that~his 
client intended to apply to the High Court for a transfer of the 
case but it appeared that the pleader knew or had reason to believe 
that the purpose for which the adjournment was applied for 
would never be carried out, 

Held, that under the circumstances the pleader was guilty of 
professional misconduct in having attempted to gain for his client 
an advantage by dishonest means. 

Per the Chief Justice.— ‘It is not the duty of a legal practi- 
tioner to blindly follow every instruction his client gives him. The 
pleader not only has got a duty towards his client but has also 
got a duty towards the Court and it is his duty to see that the case 
is fairly and honestly conducted. He must not trick or deceive 
the Court or attempt to gain for his client an advantage by dis- 
honest means. He must not ask for adjournment for his client 
when he knows that the reason put forward is untrue or has rea- 
son to believe to be untrue. He must apply only when he believes 
ihe reason to be well founded.” ` 


The .ddvocate-General in support of the “Notice” to Pleader. 


L. A. Govindaraghava Aiyar and P. S. Ramachandra Aiyar 
for Pleader. 


B.V.V. 


Wallace and Stone, J. A.S. No. 200 of 1929: 
19th January, 1931. 


Ewdence Act (I of 1872), S. 92—Mortgage deed—Stipulation 
for default rate of interes!—Subsequent oral agreement waiving 


defauit—Plea of discharge—Proof—Permissibility—Contract Act 
(1872), S. 63. 


A mortgage deed provided for interest at 74 per cent. per 
annum on the principal amount. It further provided that the 
mortgagor should pay interest at 9 per cent. per annum in case 
the mortgagor committed default either in the regular payment of 
interest or in the repayment of the principal amount at the eħd of 
two years. The mortgagor committed default and the question as 
to interest payable was raised in' a proceeding for apportionment 

N.R.C. 
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of certain compensation amount. The mortgagor pleaded a sub- 
sequent oral agreement whereby the mortgagee agreed to waive 
the default rate of interest both for the past and for the future. 
He further averred that payments had been made in pursuance of 
the alieged agreement and that the entire claim for interest had 
thus been discharged. 

Held, that S. 92 of the indan Evidence Act was not a bar to 
the plea of discharge in pursuance of the agreement being raised 
as a defence, because there was no variance of the original con- 
tac? but a mere remission of part payment of the debt. The 
contract pleaded was such as that specified in S. 63 of the 
Contract Act and was enforceable. 

58 M.L.J. 503 approved. 

52 M.L.J. 224 explained. 

26 M. 195, 27 M. 368, 30 M. 231, 42 M. 42 (F.B.), M Bom. 
55 and 55 M.L.J. 1 referred to. 


K. S. Krishnaswams Atyangar and T. D. Srintvasachars for 
:ı Appellant. 


P. Visvanatha Atyar for Respondents. 
.B.V.V. 


molnen oed A.S. Nos. 395 and 396 of 1928. 
22nd January, 1931. 


Appeal—Land Acquisition Act—Dtspute as to ‘tittle between 
two clatnants—Decision by Chtef Judge of Small Causes—If an 
award or.a decree—Appeal to High Court, if lses. 


Where the Government constituted the Chief Judge of the 
Small Cause Court as the officer to perform the functions of a 
“Court” under the Land Acquisition Act to hear and decide disputes 
between parties to the land acquisition proceedings, the Chief 
Judge is acting as a special judicial officer sitting in a Special 
Court specially constituted and not as a Principal Civil Court of 
Original Jurisdiction within the meaning of S. 3 (d) of the Act. 


_ Where there was no dispute as to the quantum of compensa- 
tion payable but only as to which of two claimants was entitled 
to it, the decision of the Court on the question 1s a “decree” and 
not an “award”. 
45 Mad. 320 applied. 
A right-of appeal must be expressly given by statute, 39 I.A. 
197: 40 Cal 21: 23 M.L.J. 276 (P.C.) and as under S. 54 a right 
Of appeal is given orty from am award; no appeal lies te-the-High —— 
Court where there is no dispule as to the award but only 
q as to the persons entitled to it. Appeal is given only against 
awards and not decrees of the Special Court, 
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T. C. A. Anandalwan, T. C. A. Bhashyam and M. E. Raja- 
gopalachari for Appellant. 


C. Narasimhachariar and R. Rangaswami Aiyangar for 
Respondent. i 


S.V.V. ——— ° 


Madhavan Nair, J. S.A. No. 2286 of 1927. 
26m January, 1931. ° 


Wii—Construchon—“On the death of both of us you should 
perform our obsequies and enjoy our properties absolutely’”— “Will 
shali come into force after my life-time”—E ffect of the two clauses 
—If legatee entitled to possession on testator’s death. pr 

By his will addressed to the devisee a testator stated as 
follows: “I have no sons or daughters, but only a wife, We have 
come under your protection. You are rendering us all upacha- 
rams (services). You should protect me and my wife in this 
very manner and on the death of both of ws you should perform 
our obsequies and enjoy our properties with right to alienate. 
by means of gift and sale. , This will shall come into force after 
my life-time”. The devisee was in possession of the properties. 
It was contended that the property in question vested in the devisee 
on testator’s death and that the widow is entitled only to be 
maintained by him. 

Held, that the vesting in the devisee takes. effect, only after 
the death of the testator and his widow. It cannot be held that 
(here is no vesting of the properties in the widow. The vesting 
in her is implicit in the provision which makes the vesting of them 
in the devisee conditional on the death of the testator and his wife. 


38 Mad. 369 at 373 distinguished. 
G: N. Tirumalachari for Appellant. 
- F. R. Arunachalam for Respondent. 


S.V.V. 


E S.A. No. 2276 of 1927. 
27th January, 1931. 


Natural mother—Whether guardian de jure—Suit by an 
adopted son to recover properties ahenated by natural guardian— 
Whether barred by limitation. 


The plaintiff who was given away in adoption to another, 
sued to recover properties purported to have been alienated by his 
natural mother acting as his guardian. On the question whether 
under the circumstances the natural mother can be regarded as a 
de jure guardian. 
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Held (1), that however much it may be desirable for a Court 
to appoint one or the other of the natural parents as the guardians 
when the adoptive parents are not available, it cannot be said 
that until appointment by Court the natural parents can be re- 
garded as guardians de jure. 


Case-law reviewed. 


(2) That Art. 44 of the Limitation Act does not apply to the 
case, 


Jagannada Doss for Appellant. 
C. Sambaswa Rao for Respondents. 


K.C. 


Madhavan Nair, J. S.A. Nos. 1873 to 1875 of 1927. 
28th January, 1931. 


Inam—Dharnidla—kight of Zainindar to eject. 


The original grant was not produced and there was scanty 
evidence of the Raja’s right to recover possession except an inti- 
mation in the village account book to the “Nayalu” and “Karnam” 
village officers that certain lends have been granted for 
sircar service Tivasthu (personal services) and that they should 
allow the grantees to enjoy the produce of the lands with the 
permission of the sircar. 

Held, the use of the word “land” did not necessarily imply 
that kudiwaram was granted, whereas the direction to permit the 
tenants to take the produce showed that only melwaram was granted. 
In view of this finding the question how far (1914) M.W.N. 179 
and 18 M.L.T. 142 which rest on 23 M. 320 is good law after 
41 M. 1012 and 43 M. 166 and C.M.A. No. 398 of 1924 left 
Open, ' 

The Advocate-General and V. Govindarajachari for Appellant, 


A Suryanarayana for Respondent. 


S.V.V. 
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Jackson, J. C.R.P. No. 1023 of 1930. 
2lst January, 1931. 


Criminal Procedure Code, S. 476—Complatnt by Civil Court 
for perjury—No finding that it is “expedient in the interests of 
justice” that an wmquiry should be made into the offence—Whether 
fatal to the prosecution. . 

The judgment-debtor filed a petition to enter partial satisfac- 
tion of the decree under O. 21, R. 2, Civil Procedure Code, filing 
a receipt evidencing a payment of Rs. 100. Decree-holder con- 
tended that he did not receive the money and did not give that 
receipt and sent a complaint to the Magistrate for perjury against 
the decree-holder. 

Held, that the absence of a finding that it was in the interests 
of justice that a prosecution should be launched, was a mere ir- 
regularity which could be cured by S. 537, Criminal Procedure Code. 
If the complaint of the Munsif was bad, the order of the Sub- 
Court dismissing the appeal filed under S. 476, Criminal Proce- 
dure Code, might itself be treated as a proper complaint. 


28 L.W. 774; (1928) M.W.N. 229 dissented from. 
G. Stwaramakrishna Sastri for Petitioner. 
A. Venkatasubba Rao and A. V. Krishna Rao for Respond- 
ent. 
K.C. 


The: Chief Justice, Ramesam, Jackson, 
Anantaknishna Atyar and Sunderam 


Chetty, JJ. Cr. M.P. No. 36 of 1931. 
26th January, 1931. 


Criminal Procedure Code (V of 1898), S.7 (1)—Scope— 
Sessions Division consisting of part of a district—Notification of 
Government regarding same—V alidity. 

The principle of S. 7 (1), Criminal Procedure Code, is that a 
Sessions Division should be equivalent to a whole® district or a 
number of whole districts without having a fraction. Consequently 
the constitution of two Sessions Divisions each consisting of a full 
District, namely, East Tanjore District and West Tanjore Dis- 
trict, does not offend any section and the Government Notification 
constituting such divisions is not ultra vires. 


10 Bom. 374 referred to. 


Per Jackson, J., dissenting.—The Government Notification 
did not create two districts in the place of the old unified district 
of Tanjore and each of the Sessions Divisions newly constituted 
therefore consisted of part of a district. The Notification estab- 
lishing such new Sessions Divisions was consequently ultra vires, 


g0 Mad. 136 relied on. 
N.R.C. 


14 


»- K.S Jayarama diyar, S. Nagaraja diyar and G. Gopaluswaint 
for Petitioner. l 

The Advocate-General.(A. Krishnaswanu- diyar) for the 
Government. ` l 


The „Public Prosecutor (L. H. Bewes) on behalf of the 
Crown. « l l 


- BV.Y. 


Curgenven and Cornish, JJ. A.S: -No. 214 of 1929. 
th January, 1931. 


Hindu Law—Widow—Mortgage by—Consideration, payment 
of a decree on a prior morigage—Kighi to sue for a declaration in 
respect of the prior mortgage barred—Later mortgage, if can be 
questioned—Riglits and duties of widow in respect of payments 
of husband’s debts. at o 


A widow mortgaged her husband’s property in 1897 to raise 
money to pay off alleged debts due by her husband. In 1912 a 
suit was brought upon it for balance alleged to be due and was de- 
creed. To pay off this decree amount the suit mortgage was alleg- 
ed to be executed in 1914. The suit was filed by the reversioners 
in 1925 for a declaration that the mortgage of 1914 was not bind- 
ing as against the reversion and it was contended that it stood in 
no better position than the prior mortgage and the decree thereon 
and that if it could be shown-that the earlier mortgage and decree 
were attributable to the widow’s improvidence jn alienating pro- 
perty to pay debts which could and ought to have been discharged 
from the income in her hands, at least with regard to the interest, 
the ‘reversioners would not be bound thereby. . ue 

Held, ihat to allow the plaintits now,to-open the question of 
tHe’ Dinding-¢haracter\‘of the previous ‘alienation and the decree 
following upott it would, In éffect, remove the bar which the Limi- 
tation Act has placed in their way. The plaintiffs’ would thereby 
be doing indirectly what they cannot do directly and cannot there- 
fore be allowéd to re-open it. f E 

© -1H I.C. 392, 14 A.W.N. 137 and 58 M.L.J. 417 followed. 


=- A widow is not bound to discharge her husband’s debts out 
of the income of his eState; but she is bound to keep down the 
interest on her husband’s debts and ig only entitled to enjoy the 
het income from her husband’s property. But exception is re- 
cognised in favour of the alienee. Ffithere -was actual pressure at 
the time of the alienation and the widow had then no funds avail- 
able for the discharge.of thé debt, -or the alienee, after reasonable 





enquiry;—bona—fide—believed thatthe alienation_.was necessary, he_ 
will be protected. 


s- (1913) M-W.N. 275: 181.C. 275 and (1914) M.W.N., 
488: 24 I.C. 534 referred to. oe ale a ee ee 
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S. Varadachariar and R. Rajagopala Atyangar for Appellants. 
The Advocate-General, S. Jagadtsa Atyar, S. Nagaraja Aiyar 
and N. Somasundaram for Respondents. 


5.V.V. 


Reilly ani Anantakrishna 
. Aiyar, JJ. C.M.A. No. 266 of 1930. 
` 28th January, 1931. l is 
= Res judicata—Co-defendants—Comprontise decree ww a, re- 
presentatwe suit—ilf res judicata against those not eo nomine 
parties but represented ui the prior sut. 


One L brought a suit as kudiwaramdar of lands in x village 
claiming to be entitled to the produce of fish caught in the tanks 
in the village along with the other kudiwaramdars in the village, 
a few of whom were, made parties as representing others also 
under O. 1, R. 8, Civil Procedure Code, One R claiming to be a 
pannaidar in the village brought himself on record as 15th defend- 
ant in the suit and contended that he was also entitled to a share 
in the fish and that the shares were determinable not on the basis 
of karai as L and some defendants claimed, nor on per capita basis 

as other defendants clamed, but in proportion to the extent of 
land héld by each claimant. It was compromised and decreed to 
the- effect that the division should be according to the extent and 
in determining the plaintiff’s share, the extent of R’s pannai land 

Was also taken into account. R brought the present suit against 
the kudiwaramdars of the village claiming (1) his right to the 
fish, and (2) kudiwarami right in his pannai land. Some of the 
defendants herein were not eo nomine parties to the prior suit 
by L, though they should be deemed to be represented by the 
represente kudiwaramdars. `" 

- Held, that three conditions. at least. must be satisfied for a . plea 
of res judicata between co-defendants. 

(1) There must have been a real conflict of interests ore 
the co-defendants in question, 


(2) There must have been a deeman òi the sights of 
those defendants inter se, and 


(3) That determination must have been necessary in’ order 

to give the plaintiff the relief which he got in that suit. 
` Per Anantakrishna Atyar, J—In some cases another test 
has also been ‘applied; even when -the above three are satisfied, 


namely, ‘the appeal test. But, the k i left open, as in this 
case that was satisfied. ~- 


‘The question “whether, R was holder of - pannai land was 
tiecessary for the ‘déternination of plaintiff’s share in the prior suit 
and to that extent it will be res judicata, but not the . question 
whether he has or has not kudiwaram rights in those lants; `` 
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A decree in a compromise suit, if otherwise proper, is as much 
binding as a decree on contest even on those not eo nomine parties 
but who were represented by their representatives, 

24 M.L.J. 192; 18 L.W. 177 followed. 

The remarks in 10 Lah. 75 (P.C.) also seem to imply that it 
will operate as res judicata. 

Observations of Sadasiva Aiyar, J., in 38 M. 851 not followed 
as obiter. 

Jenkins v. Robertson, (1867) L.R. 1 ELL. Sc. and Div. 117, 
doubted even in England and not applicable in this country. 

T. M. Ramaswami Atyar for Appellant. 

S. Parthasarathi and V. K. Thiruvenkatachari for Respond- 
ents. 

S.V.V. —— 
Curgenven and Cornish, JJ. O.S.A. No. 90 of 1930. 
29th January, 1931. 

Company—Articles of Assoctation—Provision for election of 
Directors—Nature of taking of poll—Ultra vires act of Derectors— 
Rathfication by majority of shareholders—Individual right of 
shareholder regarding right to vote infringed—Power of Cra] 
Court to interfere—Meaning of expression “casual vacancy”. 

Where there is no adequate remedy open to the share- 
holder under the Articles of Association, the Court has juris- 
diction to entertain’ a suit by the shareholders as against 
the Directors and the Company in respect of their in- 
dividual rights as shareholders. The infringement of the 
shareholder’s right to vote at a meeting held for the purpose of 
electing Directors is actionable. In such a case a majority of the 
general body of shareholders cannot by a resolution override the 
Articles which. require Directors to be elected and resolve that 
certain persons having contrived to step into office without election 
shall continue there. 

An assembly of shareholders for the purpose of recording 
their votes at à poll is not a general meeting. The legal concep- 
tion of the meeting continuing is only for the purpose of taking 
the poll. 

A casual vacancy in the directorate means any vacancy not 
arising by effluxion of time. 

V. V. Srinivasa Aiyangar, K. Venkataramani, S. Partha- 
sarathi and V. K. Thiruvenkatachari for Appellants. 

T. R. Venkatarama Sastri, K. Narasimha Aiyangar and N. 
Rajagopala Aiyangar for lst and 2nd Respondents, 





k-SKajago pala—Aiyangar,4,-CGopalarainam,IZ-Sankaran,— — 
U. Ramachandran and S. Panchapakesa Sastri for other Res- 
pondents. ` 


B V.V. 
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Krishnan Pondalai. J. C.R.P. No, 1416 of 1927, 
3rd February, 1931, 


Civil Procedure Code (V ef 1908), O. 21, Rr. 89, 92 (2) and 
93—Executton sale—A pplication for rateable distribution by other 
credttors—Order for rateable distribution passed—Subsequent 
application under R. 89 by mortgagee of properties sold—Sale 
confirmed by executing Court but set aside in appeal—Other credi- 


tors whether entitled to notice—Purchaser's right to obtain rest- 
tution, 


In execution of a money decree certain immoveable proper- 
ties of the judgment-debtors were attached and sold. But before 
the sale took place certain other decree-holders put in execution 
petitions and obtained orders for execution and for rateable dis- 
tribution. The sale proceeds were distributed rateably among the 
several decree-holders. A person who had obtained a mortgage 
of the properties subsequent to the attachment but before the sale 
put in an application under O. 21, R. 89, Civil Procedure Code, 
for setting aside the sale after depositing the amount due under 
the decree in execution of which the property had been sold to- 
gether with five per cent. of the purchase-money. The application 
was dismissed by the executing Court but the High Court on 
appeal set aside the sale. (See 52 M.L.J. 157.) It appeared that 
the creditors who had applied for rateable distribution were not 
made parties to the appeal to the High Court and that no 
notice had been issued to them. The purchaser having applied 
under O. 21, R. 93 for restitution and for retum of the money 
which had been rateably distributed, 


Held, that the persons who had applied for rateable dis- 
tribution were not “persons affected” within the meaning of R. 92 
(2) of O. 21 and were not entitled to notice thereunder. The 
order setting aside the sale could not consequently be impeached 
on the ground of want of notice. 


Held, further, that assuming notice to the rateable creditors 
was necessary, the omission to issue the same was a mere irregu- 
larity and the Court could dispose of the case as though the origi- 
nal petition under O. 21, R. 89 was still pending. The purchaser 
was consequently entitled to get back the purchase-money with 


interest as also the five per cent. deposit from the persons who 
had received the several amounts. 


35 M.L.J. 604 distinguished. 
B. Sttarama Rao and P. Kameswara Rao for Petitioner, 


G. Lakshmanna, P. Somasundaram, T, Ramachandra Rao and 
C. Rama Rao for Respondents, 


B.V.V. 
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Jackson, J. - . C.M.S.A. No. 129 of 1926. 
3rd February, 1931, 

Appeat—Claim order falling under S. 47 but in execution of 
a decree of Small Cause Court—Whether second appeal lies. 

A decree was passed by a Court in a suit of the nature cogni- 
zable by a*Small Cause Court. In execution of that decree, certain 
properties were attached. .A claim was preferred against it and 
as the order on it was one falling under S. 47, an appedl was 
filede As against the Appellate Court’s order a second appeal was 
filed to the High Court, na l 

Held, no second appeal lay, the test being what is the nature 
of the suit in which the decree was passed and not the nature of 
the proceedings in execution. 

30 Bom. L.R. 1447 followed. 

P. Satyanarayana Rao for Appellant. 

P. Somasundaram for Respondent. 


S.V.V. 


« 
he p 








19 


Jackson, J | Cr. R C. No. 337 of 1930.. 
27th January, 1931. 


Defamation—Publicatton to a co-conspirator—If amounts to 
publscatron. 


It was complained that the petitioners conspired with one A, 
the President of a Union Board and maliciously got up a petition 
to the effect that the complainant—a candidate for election to the 
Board—was suffering from leprosy. 


Held, that the President was accused of being one of the 
conspirators and therefore publication to the President--a_ co- 
conspirator—was no publication. “If A and B conspire to draw 
up a document defaming Z and leave it with B, there is no 
publication.” 

V. L. Ethtraj, T. R. Ramachandra Aryar, A. S. Mannadi Nair, 
K R. Venkatrama Sarma and S. R. Dikshit for Petitioners. 

The Public Prosecutor for the Crown. 

L. A. Govmdaraghava Atyar and S. A. Seshadri Aiyangar for 
Complainant-Respondent. 

SVV — : 
Curgerven and Cornish, JJ. A.S. No. 286 of 1928. 
5th February, 1931. 

Wwl—Construction—Charges in favour of charities and main- 
tenance—Surplus more than half to the legatee—Whether trust 
created—Blendmg of jomi properiy—Proof. 

A testator bequeathed certain properties in favour of P and 
provided that P shall enjoy the immoveable property and from its 
income shall expend annually certain quantities of paddy and of 
cash towards the upkeep of specified ceremonies and charities and 
pay certain maintenance to his widow. P died leaving two sons, 
who were members of a joint Hindu family. The income from 
these properties were kept together with the income from co- 
parcenary properties. 

Held, that even if the will gave only a life-interest to P, the 
sons took it as tenants-in-common. There was no trust created 
but P took it subject to the charges in favour of the charities and 
the maintenance holder. To rebut the construction of a trust, 11 
is sufficient if it contains a bequest of surplus property for the 
use and benefit of private persons, especially where the charges 
swallow only about half the income. 

8 M.I.A. 66 and 5 Cal. 438 referred to. 

40 M. 116 distinguished as a case of a wakf. 

The onus of establishing a clear intention to blend is on the 
party who asserts it. Where property exclusively owned by one 
member is blended the intention becomes clear enoughe But 
when it is joint property, even if the income from all their pro- 
perty was kept together, such a course is hardly incompatible with 

N.R.C., . 
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the matter of the ownership and clearer proof of intention 1u 
blend is therefore necessary. 

K. Narasimha Atyangar for Appellant. 

T. L. Venkatarama Aiyar for Respondent. 

S.V.V. — 
Krishnan Pandalai, J. S.A. No. 2362 of 1927, 
lOth February, 1931. 

Res judicata—Sutt by jewel custodians of a temple agamst 
irustees—Claim for a higher-rate of rice measures—Previous suits 
between trustees and jewel custodians în which all the present 
plaintiffs except one were not parttes—Quesiion substantially and 
distinctly dectded. 

The trustees of a temple were sued by the respondents who 
were jewel custodian mirasidars for their emoluments. The 
emoluments were mentioned as 3 measures of rice by the old 
standard, but which amounted to 32 new measures owing to the- 
reduction by Government in the capacity of measures. Hence 
they claimed more. In two previous suits against the trustees by 
the jewel custodians as plaintiffs in which all the present res- 
pondents were not parties except the lst respondent, who was only 
impleaded as one of the defendants in those suits, the point in 
issue now, had necessarily to be decided in order to find out the 
quantity of rice to be decreed and their decision was, that 
the then plaintiffs (jewel custodians) were entitled only to 3 
current measures. On the question whether these judgments 
operated as res judicata, 

Held, that the decision as to respondents being entitled only 
to rice on the footing of 3 new measures per day, was res judicata 
by the judgments in the previous suits. 

Where persons are litigating in respect of a common right in 
which they are all interested, some of whom are arrayed as plaintiffs 
and the rest as co-defendants along with the opposite party who 
is Opposing tha common claim, in such a case, although disputes 
may exist mter se between the plaintiffs and co-defendants either 
as to the quality or quantity of their respective interests in the 
common right, such disputes do not concern the main question in 
litigation between them on the one hand and their common 
Opponent on the other, and the result of a bona fide suit of such 
a character is binding, as to what was directly and substantially 
decided, on all the persons interested in the common right. 

Whether they were plaintiffs or co-defendants, the question 
of the measure according to which the rice was payable was dis- 











tinctly raised and décidet in -favour—of-the—trustees- 
K. Balasubrahinama Atyar for Appellants. 
K. S. Knishnaswams Aiyangar and N. Srinivasa Aiyangar for 
Respondents. ‘ 
K.C. -——— 


ral 


Krishnan Pandala, J. S.A. Nos. 1104 and 1313 of 1929. 
lOth February, 1931. 

Madras Locai Boards Act (XIV of 1920), S. 79 (2)—Inam 
lands—M ode of assessing value for levying land-cess. 


Under the Madras Local Boards Act, 1920, when once the 
District Board has issued a notification regarding the levy of land- 
cess the Collector is entitled to, levy the cess on inam lands taking 
their value on the basis of the revenue which they would have paid 
if they were not inam at the time of the notification. In such a 
case the actual rental realised by the inamdar from his tenants 
cannot be taken as the basis for fixing the value of the inam lands. 

Provisions in Madras Local Boards Act relating to the levy 
of land-cess considered. 

P. S. Narayanaswanu diyar and K. V. Srinivasa Aiyar for 
Appellants. 

The Government Pleader (P. Venkataramana Rao) for 
Respondent. 

B.V.V. 


Krishnan Pandalai, J. S.A. No. 2340 of 1927. 
11th Febyuery, 1931. 


Hindu Law—Suu against one member of a joint Hindu family 
—Attachment before judgment during the hfetune of the defend- 
ani—Death of ihe defendant before decree—Operation of sur- 
uivorshtp. 

Where the share of a Hindu coparcener in undivided family 
property was attached before judgment in a suit brought against 
him in his individual capacity, but the decree was passed only after 
his death, 

Held, that the attachment would not prevent the accrual of 
title by survivorship to the other coparceners, unless the decree was 
also passed during that coparcener’s lifetime. 

17 M. 144 followed. 


26 M.L.J. 517 and 26 M. 604 distinguished as cases where 
the decree also was passed during the coparcener’s lifetime. 

S. Varadachariar and C. S. Swaminathan for Appellant. 

T. R. Venkatarama Sastriar and M. Murugappa Chettiar for 
Respondent. 

S.V.V. 

Reuly and Ananta- gE 
krishna Aiyar, JJ. C.M.A. No: 433 of 1926.. 
12th February, 1931. . es UE E 

.Ciwil Procedure Code (V of 1908), S. 144—Costs paid ‘ugder 
decree of Trial Court—Decree reversed in appeal—Order i resti 
tution—/Interest on costs whether can be awarded. 


N.R.C. 
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Where costs were paid to the respondent in an appeal as pet 
decree of the first Court, which decree was reversed in appeal and 
thereupon the appellant applied for restitution of the amount of 
costs paid, 

Held, that under S. 144, Civil Procedure Code, the Court could, 
in passing an order for restitution, direct the respondent to pay 
mterest on the amount of costs which he had realised under the 
decree of the Trial Court. Interest was awarded at 6 per cent. 
per annum. 

"63 I.C. 513 followed. 


3 Cal. 162 distinguished as a case before the enactment of 
S. 144. 
P. N. Appuswams Atyar for Appellant. 
T. Krishnaswanu Asyangar and S. K. Narastmhachari for 
Respondent. 
S.V.V. 


Jackson, J. Cr. R. P. No. 555 of 1930. 
13th February, 1931. 

Criminal Procedure Code, Ss. 342 and 537—Non-compliance 
wiih S. 342 if an ilegality vitiating the trial or a mere irregularity 
which can be cured by S. 537. 

Where after the defence closed its case in a criminal trial, 
fresh evidence for the prosecution was recorded and there was 
no fresh examination of the accused under S. 3+2 of the Code, 

Held, that the non-compliance with S. 342 was not an illegal- 
ity, that in each case of noncompliance with mandatory provi- 
sions of the Code it should be proved as a fact that the non-com- 
plance occasioned a failure of justice or caused prejudice to the 
acoused before the conviction could be set aside on the ground of 
illegality of the trial. 

53 M. 937 applied and followed. 

1930 M.W.N. 914 and 46 M. 449 (F.B.) pointed out to 
be no longer good law. 

Kasturi Seshagirs Rao for Petitioners. 

The Public Prosecutor (L. H. Bewes) for the Crown. 

K.C. 
Krishnan Pandalai, J. S.A. No, 1051 of 1921. 
18th February, 1931. 


Civil Procedure Code (V of 1908), S. 47—Portion of the plaint 
ina suit falling under S. 47—Court, tf can convert that part into an 
execution petition under S. 47. 





— 


TT i sit was filedforeertain—reliefs—yithrepard te—+wo-items——§ 
ê of property. As regards onc of them, the proper course was to 
® apply in execution and ask the Court to carry out its own order. 


In an application to convert the plaint into an execution proceed 
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ing, it was contended that a proceeding can be treated either as a 
petition or as a suit and not as both and that as such there can 
be no partial conversion under S. 47 (2). 

Held, that permission can be given to convert a portion of the 
plaint. There is no doubt an observation contra in 1 L.W. +43 
at 445, but on the facts it was not the ground of decision nor neces- 
saly tor it. j 

C. Rangaswami ior Appellant. 

N. Swamtnatha Atyar for Respondent. 

S.V.V. 


Rediy aid Anania- 
k&xishna Aiyar, JJ. C.M.A. No. 459 of 1930. 
18th February, 1931. 

Guardians and Wards Act (1890), S. 9—Appomtment of 
guardian of minor—Person luring outside British [ndta—Whether 
can be appointed. 

It is clearly against the intention of the Guardians and Wards 
Act that anybody outside British India should be appointed 
guardian of a minor boy living in British India. 

22 M.L.J. 68 followed. 

K. Rajah Atyar and S. Narasinga Rao for Appellant. | 

S. Voradachariar and S. V. Venugopalachari for Respondent. 

B.V.V. —————. 


Wailace and Stone, JJ. Appeal No. 412 of 1929. 
24th February, 1931. 

Hindu Law—Widow—Possession of a portion of joint famiy 
property—Dtssipation by tier on third parties—Claim of mainten- 
ance—Whether allowable. 

Where a widow has had or ought to have still in her hands a 
sufficient portion of joint family property to give her the iate of 
maintenance claimed by her and even if she has dissipated it, that 
does not afford her a legal claim on the balance of the joint family 
property in the hands of the defendants who are her own son and 
grandson. 

As the amount which ought to be with her available for her 
maintenance has, on her own showing, been mostly dissipated on 
third parties and is not now with her and therefore cannot be made 
in the suit the subject of a charge, she cannot claim maintenance. 

33 Bom. 50 and 26 I.C. 430 referred to. 


T. M. Krishnaswamt Atyar, R. Visvanatha Atyar and S. 
Thyagaraja Atyar for Appellants. 
V. V. Srinivasa Atyangar and K. Venkataramant for Res- 
pondent. ° 


KC. 





- Jackson, J. C.R.P. No. 1691 of 1930. 
26th Febrwary, 1931. 


Cwi Procedure Code (V of 1908), O. 21, R. 63—Sust under 
—Declaration im favour of one decree-holder—lVhether enures for 
benefit of another decree-iolder—Non-compliance with rule of law 
—Interference by High Court in revision. 

A suit under O. 21, R. 63, Civil Procedure Code, is not a 
representative suit. Consequently, a declarauon obtained by one 
decree-holder that certain properties can be attached in execution 
cannot enure for the benefit of another decree-holder who has 
allowed an advese order in claim proceedings in respect of the 
Same properties lo become final by his failure to institute a swt. 

42 Mad. 143 relied on. 

12 W.R. 221 distinguished. 

Where a clear provision of law has been violated the High 
Court can interfere in revision and the aggrieved party need not 
be driven to a fresn suit. 

N. S. Srimvasa Atyar for Petitioner. 

G. Ramakrishna diyar and C. Srauvasachars for Respondents. 

B.V.V. — 
Madhavan Nair, J. Application Nos. 860 of 1930 and 244 of 1931 
3rd March, 1931. in C.S. No. 229 of 1924. 
fdortgage—Suri on morigage by deposit of title-deeds— 
Appointment of recewer—Collechons made by receiver —W hether 
enure for benefit of morigagee—Supervening msolvency of mort. 
gagor—E fect. 

During the pendency of a suit to enforce a mortgage by de- 
posit of title-deeds, the Court appointed a receiver of the mort- 
gaged properties at the instance of the plaintiff with a duiection 
that the net income should be paid into Court to the credit of the 
suit. Subsequently, the suit was decreed, but the sale proceeds 
of the properties were found insufficient to satisfy the decree- 
debt. The mortgagor having been adjudged insolvent dung the 
pendency of tHe suit, the decree-holder sought his remedy against 
the collections made by the receiver. 

Held, that the mortgagee decree-holder was entitled to so 
much of the collections in the receiver’s hands as will make up 
the deficiency, and that the supervening insolvency of the mort- 
gagor did not affect the mght of the mortgagee in that respect. 


High on Receivers, S. 643, 14 C.L.J. 526 and 47 Cal. 418 
relied on. 


The Advocate-General (A. Krishnaswami Aiyar), M. Subbu- 











—r oya—Avyar—and F- 4, Vaswanatha_Aryar for Petitioner, 
° S. Duratswams Avyar and V. Balaraman for 3rd Respondent. 


C. Krishnaswamt Atyar for the Official Assignee. 
B.V.V. = 





Sundaram Chetty, J.. ; C.R.P. No, 1633 of. 1929. 
17th February, 1931. 

Cow Procedure Code (V of 1908), O. 1, R. 8 Limitation Aan 
(1X of 1908), Art. 181—Death of sole plas tiff on record—Sutt, 
if abates—Rright of other members of the community to continue 
—Pericd within which to apply—Dismissal before suck applica- 
iton, +f a nulitty. 

Where a representative suit was filed on behalf of a commun- 
ity by a particular individual thereof, who died, but no oher 
member of the community applied to continue the suit, whereupon 
the Court having waited for over six months since the death of the 
sole plaintiff, dismissed the suit on the ground that it cannot wait 
any longer, but subsequent to the dismissal, on the application 
of certain other members of the community, added them as parties 
to the suit and directed the suit to be continued, — 

Held, (+) that a representative suit does not “abate on the 
death of the plaintiff on record, 


(ti) that on such death the other members of the commun- 
ity had 3 years to apply to continue the suit under Art. 181. of 
the Indian Limitation Act, 41 I.C. 268 followed and 11 M.L.T. 
257 referred to, and 


. (t) that the dismissal of the suit without waiting for 
3 years was a nullity and not a valid dismissal for default and did 
not require to be set aside and the suit may therefore be con- 
tinued. 53 Cal. 844 referred to. 


_Watrap S. Subramanta Atyar and T. P. Gopalakrishnan for 
Petitioners. 
A. V. Narayanaswani Atyar for Respondents. 
K.C. 
Krishnan Pandalas, J. S. A. No. 2005 of 1931. 
- 17th February, 1931. 

Mortgage—“Salusari” interest—Meaning—Instalment bond— 
Post diem interest—Right of creditor to appropriat®? payments. 

The word “salusari” interest in a mortgage bond means simple 
interest and not compound interest with annual rests. 

In the case of an instalment bond where no post diem interest 
is specifically provided for the Court may presume simple interest 
at the contract rate. 7 Pat. 305 (P.C.) relied on. 

Where the payments endorsed on the bond do not specify 
appropriation towards ptincipal it is open to the creditor to -appro- 
priate the payments to his best advantage, namely, towards interest 
first and then towards principal. _ ue 4 ee 





. B. T. M. Raghavachars for Appellants. . Se Ae A ey 2... 
P. Somasundarom for a ee re 
"RB V-V. , z EE aeon a ae ae RA EA. we a aA 


N.R.C. 
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_ Jackson, J. “Cr. R.C. Nos. 730, 754 and 773 of 1930. 
17th February, 1931. 


Madras Salt Act (1889), S. 74 (f)—Procedure in salt cases- 
—Police charge-sheet—Legality. 

The,Madras Salt and Abkari Acts do not purport to lay down 
a self-corftained procedure for dealing with the offences therein 
specified so as to exclude the ordinary procedure laid down in the 
Criminal Procedure Code. A charge-sheet by the Police for an 
offence under the Act is therefore quite legal. 


~ 44 M.L.J. 231 and 48 M.L.J. 605 referred to. 


K. S. Jayorama Atyar, V. L. Ethiraj, G. Lakshmanna ano 
B. T. M. Raghavachari for Petitioners. 


The Advocate-General (A. Krishnaswami Aiyar) and The 
Public Prosecutor for the Crown. 


B. V.V, 


Sundaram Chetty, J. C. R. P. No. 831 of 1930. 
25th February, 1931. , 


Court Fees Aci—Suit for redemption—Usufructuary mort- 
gage—Clam for account of surplus profits—Court-fee if payable 
on principal or on estimated profits also—Value for jurisdiction 
purposes. 


The ‘mortgagor of an usufructuary mortgage filed a suit to 
recover possession of the immoveable property mortgaged with an 
account of the surplus profits collected by the mortgagee. The 
principal amount was Rs. 1,500 and the profits were estimated at 
Rs. 5,654. Court-fee was paid only on the principal under S. 7, 
cl. (9), Court Fees Act, but the suit was filed in the Sub-Court. 


Held, that a suit for redemption is a suit not only for recovery 
of possession of property but also of surplus profits due to the 
mortgagor (I.°L. R. 12 A. 471 and I. L. R. 45 A. 154). The suit 
is really to recover possession and the right to recover profits is 
incidental to that right and not distinct and as such, Court-fee is 
payable only on the principal amount. In a usufructuary mort- 
gage especially, not only the corpus but also future profits should 
be taken to have been secured in favour of the mortgagee. In 
that sense the property mortgaged will be the corpus and the profits. 


12 M.L.T. 493 discussed and doubted. 
A suit for redemption is not a suit covered by S. 8 of the Suits 
Local Government can make gules for determining the jurisdiction 


value under S. 3. But the question is covered by authority so far 
as this Court is concerned that the value for Court-fees and juris- 
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diction ghall be the same and the suit should therefore have-been 
filed in the Munsif’s Court. : 

5 Mad. 284 (F.B.) and 39 Mad. 447 followed. 

Y. Suryanarayana for Petitioner. 

P. Somasundaram for Respondent. 


S.V.V. 


Curgenven and Cormsh, JJ. A, S. No. 210 of 930. 
4th March, 1931. 


Madras Hindu Religious Endowments Act (1925), S. 73 (2) 
—Scope—Suit for declaration of plaintif s rights as hereditary 
trustee—Sanciion of Board if necessary—Meaning of words “ex- 
cept as provided for in the Act” in S. 73 (2). 

A suit for a declaration that the plaintiff is the hereditary 
trustee of a temple and that the appointment of another person in 
his place by the temple committee was illegal is not one relating to 
administration and management of the temple within the meaning 
of S. 73 (2) of the Madras Hindu Religious Endowments Act and 
is therefore maintainable even without the sanction of the Religious 
Endowments Board. Scope of S. 73 (2) discussed. 

45 Mad. 113 and 97 I.C. 480 relied on. 

The effect of the words “except as provided for in this Act” 
in S. 73 (2) is that no suit can be maintained contrary to the 
provisions of the Act and not that a suit is not maintainable 
unless provided for in the Act. 


C. S. Venkatachant, V. N. Venkatavaradachari and R. Gopala- 
chart for Appellant. 

E. S. Chidambaram Pilar and C. Rangaswami Aiyangar for 
lst Respondent. l 


T. M. Krishnaswami Aiyar and K. V. Ramachandra Atyar 
for 2nd Respondent. 





B.V.V. 
ORIGINAL SIDE. 
Madhavan Nasr, J. O.P. No. 267 of 1928. 
oth March, 1931. Appn. No. 1890 of 1930. 


Indian Companies Act, Ss. 169, 171, 229—Presidency 
Towns Insolvency Act, S. 53—Decree-holder of the Company 
—Attachment of articles in execution—Court sale fixed—Petition 
to wind-up Company by a creditor—Stay of sale and appotniment 
of Oficial Ligutdator—Sale of articles by him and proceedsereal- 
tsed—Decree-holder’s claim—Whether entitled to priority—Discre- 
ton of Court whether fetlered in passing such orders. 


— rey 
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-=: -In a suit against a Company for rent; pást and-fufure mesne 
profits, a decree was passed in favour of ‘the plaintiffs q the appli- 
cants herein) who in execulion thereof attached machinery and 
other articles of the Company and had them removed to Court. 
When the articles were ordered to be sold by the Court and the 
actual date of sale was fixed, a few days previous to it,.a creditor 
of the Company filed a petition for winding up the Company and 
for stay of sale of properties. -The Judge sitting in Chambers 
appointed an Official Liquidator, and gave him custody of the 
articles of the Company and said “I decide nothing ds to the rights 
of attaching creditors to priority”. The Liquidator sold tbe goods 
and realised the proceeds. The petitioners in this application 
as.decree-holders claimed that the nett sale proceeds in the hands 
of: the. Official Liquidator were subject to the said attachment and 
that they had priority over other creditors in the liquidation pro- 
ceedings with respect to their decree amount. On the question 
whether S. 229 of the Indian Companies Act, read with S. 53 of 
the Presidency Towns Insolvency Act would fetter the discretion 
of the Court in passing orders under S. 169 of the Act, in favour 
of attaching creditors if it thinks such orders are justified by the 
circumstances of the case, 


Held, that S. 229 is not to be construed in such a way as to 
fetter the discretion allowed to the Court under Ss. 169 and 171 
of the Indian Companies Act. 16 Ch. D. 337 referred to and 
31 Bom. L.R. 1209 applied. 


|“ Thè power under the section 229 has to be judiciously exer- 
cised having regard to the circumstances of the case. (SS. 229 of 
the Indian Act corresponds to S. 201 of oe ae 43 E.R. 
39 referred to. 

. The interest of general creditors ee not fe preferred 
to those of particular creditors. 

That, as no unfair proceedings of any kind could be, dobei 
te the applicants, they should be given the relief they asked for 
aud the Official Liquidator should pay them the balance of sale 
proceeds in his hands towards the decree amount. 

G. Ramakrishna Atyar for Applicants. 

S. Venugopalachars for Official Liquidator. 
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Curgenven and Cornish, JJ. ; A.S. No. 108 of 1929. 
5th March, 1931. -- = 
Undue émfluence—Creditor purchasing property—Vendor in 
need of money, if cnough to affect the transaction with undue 
influence. 

A Hindu father executed a sale for paying off Rs. 10,000 
due on a first mortgage and Rs. 5,000 due on a second 
mortgage over the properties. The second mortgagee had 
obtained a decree on his mortgage and also  instifuted 
criminal proceedings against the mortgagor for having stated 
that there were no prior encumbrances on the property. It 
was contended that the sale was vitiated by undue influence in that 
the vendee took advantage of his own debt and other indebtedness 
and worked upon the father’s fear that he would be convicted if 
he did not discharge the second mortgage and thereby secured th¢ 
property at an unduly low figure. 

Held, that! it is the relationship between the parties and not 
the unconscionableness of the bargain that has first to be considered. 
Mere fact that the vendor was in urgent need of money is no sufh- 
cient ground for an affirmative finding on this point; nor can it be 
said that merely because the purchaser happens to be the creditor, 
he is in such a position as to dominate on the seller. 

3 P. 279; 34 Cal. 150; 26 L.W. 147 and 43 Mad. 546 referred 
fo. | 

Where hundreds of acres are sold in one block, ıt is not 
proper in considering the adequacy of the sale price to calculate by 
taking the value of the lands in small blocks and totalling them up. 

16 L.W. 478 relied on. 

The plaint contained another allegation that at the time when 
the sale-deed was executed the parties to it entered into an oral 
agreement whereby the vendee was to sell such portion of the pro- 
perty as was required to pay the debts and to restore the balance 
to his vendor. Held this is quite incompatible wish the case of 
undue influence. 

P. Somasundaram for Appellant. 

G. Lakshmanna, P. V. Vallabhacharlu and G. Chandrasekhara 
Sastri for Respondent. 

S.V.V. eee 
Wallace and Stone, JJ. A.S. Nos. 333 and 365 of 1929 
` Sat March, 1931. and 77 of 1930. 

Land acquisiticn—“Market value,” meaning of—Value of 
pathways, ponds, etc., how to be calculated. 

Where lands acquired under the Land Acquisition Actecon- 
sisted of three categories of lands, namely, (1) Strips of land 
forming pathways, (2) Bits of land forming the beds of ponds, 

N.R.C, 


0 


and (3) Lands in which the claimant was entitled to melwaram right, 
and it was claimed that in respect of all these categories, the Court 
should first ascertain the market value of the whole block of land 
including the pathways and the pond as fit for building sites and 
then make a deduction respectively for (1) the restriction by 
reason Ofethe easement of way, (2) the expenses of filling up the 
pond, and (3) the value of the kudivaram right of the occupancy 
tenants, 

eHeld, that though this might be the correct procedure accord- 
ing to the decisions in 42 Mad. 644, 51 All. 765 and (1914) A.C. 
576, such a course was not permissible in the present case as there 
were no materials to evaluate the compensation on this basis be- 
cause before the Land Acquisition Officer the claim had been made 
for three separate categories separately and both before him and 
the Lower Court, the valuation had proceeded on such separate 
basis. 

In the circumstances it was impossible to hold that the strips 
of land forming the pathways had any market value as building 
sites or even as agricultural lands. 

25 Cal. 194 at 202 (P.C.) and 46 Mad. 789 relied on. 


The compensation is to be paid with reference to the value 
of the land to the owner as on the date of the notification, including 
compensation for prospective advantages and subject to deductions 
for restrictions on the property. The value to the taker is not the 
test nor can the Court take into consideration the circumstances 
that may be brought about as a result of the acquisition. 

L.R. 6 OB. 42 and (1914) A.C. 576 referred to. 

The Government Pleader for Appellant. 


S. Varadachariar, C. Narasimhachan and M. E. Rayjago pala- 
chart for Respondent. 


S.V.V. 


The Chief Justice, Ramesam, Reiliy, L.P.A. No. 70 of 1926. 

Anantakrishna’ Aiyar and Sundaram Chetty, JJ. 
llth March, 1931. 

Cw Procedure Code (V of 1908), O. 20, R. 12—Mesne profits 
—Decree silent regarding interest—Power of executing Court to 
award interest on mesne profits. 

Where a decree of Court which awards mesne profits undu 
R. 12 of O. 20, Civil Procedure Code, is silent as to interest it is 
not open to the executing Court to fix the rate of interest and to 
execute the decree after allowing interest. 








53-ML+F--619- dissented _fromj27-C-951 (B,C) explained;—__ 
G C.L.J. 462 and 30 C.L.J. 205 referred to. 


Per Retlly, J—It is the duty of the Court passing a decree to 
make its intention in the matter of interest so clear that there is 


31 


no room for interpretation. Where the intention is not clearly 
expressed it is the duty of the executing Court to ascertain that 
intention by interpretation. Even if the decree is “silent as to 
interest” in the sense that the word “interest” does not appear in 
it nevertheless if by the use of the expression “mesne profits” com- 
bined with a reference to the rate of interest, etc., the decree indi- 
cates that interest 1s awarded the executing Court should give it 
at six per cent. per annum, there being no rate mentioned. This 
result however must be arrived by construing the decree ang not 
by use of any discretion vested in the executing Court. There 
may be other cases in which the “silence” in the decree may itself 
amount to a refusal to grant interest. 

K. P. Raman Manon for Appellant. 

K. P. Krishna Menon for Respondent. 


B.Y.V. 


Reilly and Ananiakrishna Aiyar, JJ. C.M.A. No. 105 of 1927. 
llth March, 1931. 


Provincial Insolvency Act (V of 1920), Ss. 48 (2) and 67— 
Paymeni of credstors in full—Ultinmate surplus—Rate of interest 
from date of adjudicahon down to date of paymeni—Right of 
creditor to claim contract rate. 

Where after the proved debts have been paid in full there is 
an ultimate surplus of the insolvent’s assets, the creditor is entitled 
to claim interest at the contract rate from the date of adjudication 
till the date of payment, provided the rate is above six per cent. and 
the Court has not disallowed the same on other grounds. The 
proviso in S. 48 (2) of the Provincial Insolvency Act should be 
read along with the words “after payment in full of his creditors” 
in S. 67 of the Act so as to mean that the creditor’s right to the 
contradi rate of interest is preserved unless it has been disallowed. 

24 A.L.J. 441 not followed. 

48 A. 272 referred to. > 

G. Chandrasekhara Sastri for G. Lakshmanna for Appellant. 

V. Viyyanna for Respondent. 


B.V.V. 


Jackson, J. C.M.S.A. No. 126 of 1930. 
13th March, 1931. 


Decree—E xecution—Party against whom decree was passed, 
a lunatie—Appltcation to set aside the decree as nullity—E-xecut- 
ing Court, whether can go behind the decvee—Practice. 


In a suit by the plaintiff against the defendant a decree was 
passed in favour of the plaintiff and the properties belonging to 
the defendant were brought to sale in execution. The defendant’s 
wife filed a petition in the executing Court that the execution was 
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nol proper inasmuch as the Court had not jurisdiction as the 
defendant was a lunatic and remained unrepresented in the suit and 
that the deciee was got er parte. The Lower Appellate Court 
ordered further inquiry into the matter. 


Held, that the executing Court cannot go behind the decree. 

The question being really one of forum, it ıs not as though ` 
the aggrieved party had his remedy only in the Court of execution. 
In such matters of procedure it is highly advisable that the Court 
should follow an uniform practice. 

44 Cal. 627 followed. 


53 Cal. 166 at 173 and 4 Pat. L.J. 240 considered aad 
explained. 


38 Mad. 682 and A.I.R. 1926 Mad. +29 referred io. 


The word “‘apparently” occurring in “where the decree present- 
ed for execution was made by a Court which apparently had not 
jurisdiction” on page 173 of 53 Cal. is only a third way of 
expressing the principle by the same metapbor, being synonymous 
with “on its face” and “without going behind”. 

R. Sundaralingam for Appellant. 

M. Patanjali Sastri for Respondent. 


K.C. 


Relly and Anantakrishna diyar, JJ. C.R.P. No. 1292 of 1928. 
13th March, 1931. 


Civil Procedure Code (V of 1908), O. 21, R. 89—Third party 
purchaser—Depostt to set aside execution sale—Claun sui decreed 
in favour of person making deposit—Swuit to recover amount paid 
into Court under protest—Contract Act, 1872, S. 72. 


Where subsequent to a private sale the property conveyed was 
attached and sold in execution of a decree obtained against the 
vendor and the third party purchaser paid into Court under pro- 
test the sale price and the deposit as required by O. 21, R. 89, 
Civil Procedure Code, and the claim suit of the purchaser having 
been ultimately decreed in his favour he sued the judgment- 
debtor for restoration of the amount he had paid into Court, 

Held, without deciding whether the third party purchaser was 
a person interested within the meaning of O. 21, R. 89, that he 
was entitled to recover the sale price and the five per cent. deposit 
under S. 72 of the Contract Act. 

12 M.I.A. 65, 7 C. 648, 15 C.L.J. 83, 40 Cal. 598 and 
44 M.L.J. 325 referred to. 








G. Chandrasekhara Sastri for G. Lakshmanna for Petitioner.—— 
V. Viyyanna for Respondent. 


B.V.V. 
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The Chief Justice, Ramesam, Reilly, C.M.A. No. 274 of 1929. 
Anantakrishna Aiyar and Sundaram 
Chetty, JJ. 
9th March, 1931. 

Civil Procedure Code—Ex parte order in execution—Order 
falling under S. 47-—O. 9, R. 13, sf apphes. 

O. 9, R. 13, Civil Procedure Code does not apply to orders in 
execution proceedings, even though such orders also fall within 
S. 47 of the Code and are deemed to be decrees by virtue of the 
definition of ‘‘decree” in S. 2. The words “summons,” “defefid- 
ant” and “suit” in R. 13 of O. 9 are all inappropriate to execution 
proceedings. The expression “treat” in S. 47 and “deemed” in 
S. 2 further indicate that the Code treats execution proceedings 
as different from suits. 

37 Mad. 462 overruled. 

50 M.L.J. 200 approved. 

Observations in 52 Mad. 899 at 909 distinguished as obiter. 

T. M. Krishnaswami Aiyar and S. Subrasmama Atyar for 
Appellant. 

N. Srinivasa Asyangar for Respondent. 

S.V.V. -o 
Madhavan Nasr, J. S.A. No. 2336 of 1927. 
13; March, 1931. 

Contract—V oid contraci—Suit io recover advance paid under 
—Restoration of benefit—Quantum memit—Contract Act, 1872, 
Se 05. 

Where a contract for the supply of labour was held to be in- 
valid because of non-compliance with the rules framed under the 
Madras Planters Labour Act, 1903 and thereupon one of the 


parties to the contract sued to recover the advance paid under the 
invalid contract, 


Held, that though the contract was void the suit claim was 
not for enforcement of the invalid contract but only for the resto 
ration of the benefits passed thereunder, and the plaintif was en- 
titled to recover the advance both on the principle of the quantum 
meruit and under S. 65 of the Contract Act. 

43 C. 827, 54 C. 189 and 53 M. 352 referred to. 

8 A.C. 517 explained. 

C. S. Venkatachariar and C. S. Swaminathan for Appellant. 

B. Sitarama Rao for Respondent. 

B.V.V. ; — 
Ramesam, J. S.A. No. 1957 of 1927. 
16th March, 1931. 

Evidence Act, S. 32—Rectial in a gift of a prior gift, tf admis- 
sible—De facto trustee in management—Sutt to recover trust 
property—Matntamabiity of. 

N.R.C. 
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In 1880 a widow executed a deed of gift in favour of her step- 
daughter N wherein she recited that her husband had made a gift 
of the properties to N at the time of her marriage and that she 
was executing a formal document in respect of the same pursuant 
to his directions. 

Held, that N derived her title from the father and not from 
the wıdôw and that the recital in the gift deed as to the prior gift 
by the father was admissible under S. 32, cl. (2) of the Evidence 
Act even as against the reversioner. Cases like LL.R. 36 All. 187 
dealing with the admissibility of recitals relating to necessity in 
widow’s alienations distinguished. 

N had dedicated her property to a trust by a deed wherein 
she appointed herself trustee for life and directed that her step- 
son ‘A and his descendants should administer the trust after her 
lifetime. K died during N’s lifetime and it was found that the 
plaintiff who will be the next reversioner to N had been appointed 

"and was in fact managing the trust even during N’s lifetime. In 
a, suit by plaintiff to recover the trust properties from a person who 
denied the trust, 


Held, (1) that it is doubtful if the widows of K could claim 
to be trustees on the ground that reference to K’s descendants 
implied “heirs” generally as words of limitation, 

(2) that as K had not accepted the appointment during his 
lifetime, he took no vested interest so as to preclude N from 
making any other appointment, and 

(3) that in any event, as K’s widows had taken no active 
steps to protect the trust but on the other hand seemed to support 
the adverse claim of the defendants, they could not be deemed io 
have accepted the trust and that the plaintiff was entitled to main- 
tain this suit either on the footing of his appointment or as de facto 
trustee or at any rate as reversionary heir to N. Cases of de 
facto trustee’s right to maintain actions to recover trust property 
geferred to. 

The Advocate-General (4. Krishnaswami Atyar) and R. Rama- 
murtht for Appellant. 

S. Varadachariar and A. V. Visvanatha Sastri for Respondent. 


5.V.V. 


Wallace and Stone, JJ. A.S. No. 167 of 1925. 
18th March, 1931. 


Procedure—Sale in execution of a decree—Variation of the 
decree to a small extent—Sale if votd—Petition for restitution 
——— ——_—_tnder_S144_dismissed—Right-of-—sutt— ~ 
i eA decree was passed by the first Court for Rs. 7,695 and a 
° sale was held in execution of that decree. On appeal the decree 
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was varied by the interest being reduced from 9 per cent. to 6 per 
cent. with the result that the decree amount finally was reduced 
to Rs. 7,495. A petition to set aside the sale in restitution under 
S. 144 was dismissed on the ground that the variation in the decree 
did not prejudice the judgment-debtor as the variation was only 
slight. Thè debtor thereupon filed a suit to set aside the sale. 


field, that whatever may be the case where the sale is void 
ab initio, he has no other right of action im cases such as this where 
the sale is not ab initio void. : 


Appellant in person. 


The Advocate-General (A. Krishnaswani Asyar), K. Uma- 


maleswariah, Ch. Raghava Rac and M. Venkatasubbial for 
Respondents. 


S.V.V, 


Curgenven and Cornish, JI. A.S. Nos. 259 and 260 of 1929, 
18th March, 1931. 


Malabar Law—Karnavan’s alienation—Suit by anandravan 


when subsequent Karnavan not disabled to sue—lf and when 
maintainable, 


An alienation by the prior Karnavan was sought to be set 
aside by the anandravans on the ground that the present Karna- 
van was inextricably mixed up with the transaction and could 
not sue to set it aside. 


Held, that unless the Karnayan is disabled from suing to re- 
cover possession of the tarwad property, an anandravan cannot 
be allowed to sue on behalf of the tarwad. 


32 M.L.J. 328; (1917) M.W.N. 342 and 43 M. 393 relied on. 


The contention that the present Karnavan’s laches and neg- 
lect to bring a suit justify the suit by the anandravan may be sup- 
ported if it was shown to be a case of a Karnavan wilfully refus- 
ing to take the necessary proceedings to recover property in direct 
antagonism to the interests and wishes of the members of his 


favazhi, 


T. R. Venkatarama Sastri and P. S. Narayanaswami Aiyar 
ror Appellant. 


K. P. M. Menon, D. A. Krishna Variar and P. $. Ramachandra 
Aiyar for Respondents. 
SVV.: 


Wallace and Stone, JJ. A.S. No. 438 of 1929, 
18th March, 1931. 


Documents—Non-production of, on the grond thai there was 
Hotlung relevant in them—I/f justified, 
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It is not open to a party to refuse to produce accounts on the 
ground that they will not help the case. Hus duty is to produce 
them and leave it to the Court to say that they do not support the 
case. Otherwise an adverse inference may be drawn fiom their 
non-production. 

M. Patenjah Sastri, V. Ramaswami Atyar and T. K. Subra- 
maniam for Appellants. 

T. L. Venkatarama Atyar for Respondent. 

S.VeV. ——- 


Wallace and Sloni JI. A.S. No. 123 of 1927. 
18th March, 1931. 


Ewidence—Ea pert—Paid for by the defendant—If expert's 
evidence cœ be dismissed on that simple ground. 

-It is an unfounded insinuation to make that an expert is giving 
evidence for the defendant because he was paid a fee by the defend- 
ant. In other words, it means that his evidence is not his genuine 
opinion, but merely what the defendant has paid him to say. If 
expert evidence is to be thus so easily put on one side, Courts 
can better refuse once for all to examine them. If the manner in 
which the case stated to him was non-committal, it would be 
extremely convincing. But if in the way the case was stated to 
him, the opinion that the defendant wished to get from him was 
indicated, then it may lose some of its independant character. 

C. S. Venkatacharsar for T. Rangachariar and V. N. Venkata- 
varadachariar instructed by Messrs. Short, Bewes & Co. for 
Appellant. 

The Advocate-General (A. Krishnaswami Atyar), A. C. 
Sampath Atyangar and T. R. Srinivasa Atyar for Respondent. 

S.V. V. 
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Venkatasubba Rao, J. S.A. No. 272 of 1928. 
26th March, 1931. 

Madras Estates Land Act, Ss. 135, 137, 142, Sch. B, Art. 21-— 
Amended Act IV of 1909—Tenants applying to District Collector 
for directions to landholdecr regarding repairs to agricultural tank— 
Order of District Collector in favour of tenants—Ap peat by land- 
holder against order of Dtsirict Collector to District Court—Dts- 
missa—Jurisdiction, 

Where tenants filed a petition before the District Collector 
to direct their landlord under S. 137 of the Estates Land Act to 
make repairs of an agricultural tank and the District Collector so 
directed, and the landlord appealed against the order to the District 
Court, 

Held, that the District Court was justified in rejecting the 
appeal as there was no appeal from an order under S. 137 of the 
Madras Estates Land Act to the District Court, and only an appeal 
against that order lay to the Revenue Board under S. 142 of the 
Act. 

Art. 21 of the Sch. B to the Act as amended by Act IV of 
1909 contemplates a right in the landholder to apply for a review 
of the order of the District Collector under S. 137 for repairs, and 
only against the order passed by the District Collector in the review 
petition can an appeal lie to the District Court. 

Opinion of Mr. V. Ramadoss on the point under S. 137 in his 
commentary to the Madras Estates Land Act approved. 

S. Vienkatesa Atyangar for Appellant. 

Y. Suryanarayana for Respondents. 

K.C. —— 
Waller and Madhavan Naw, J]. L.P.A. No. 72 of 1926. 
27th March, 1931. 

Minor—Mortgage of minors’ property by guardtan—Joint and 
several decree against minors and guardian discharged—Extent of 
minors labtlty—Indsvidual abtity of co-judgment-debfors— 
Absence of evidence—Presumption. 

Where two divided brothers executed a promissory note and 
after the death of one of them a joint and several decree was 
obtained by the promisee against the surviving brother and the 
minor sons of the deceased, and thereupon the surviving brother 
effected a mortgage of the properties of the minors, had the deed 
executed in his individual capacity and as guardian of the minors 
and discharged the decree debt, 


Held, in a suit upon the mortgage, that it was good only to 
the extent of the ultimate liability of the minors as between them 
and the guardian, and there being no evidence of such liability 
inter se the mortgage was binding on the minors to the extent of 
one-half of the decree debt. 

3 Pat. L.J. 78 relied on. 

Decision of Phillips, J., reported in 22 L.W. 466 affirmed. 

N.R.C. 
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K, Sankara Sastri for Appellant. 


V. N. Venkatavaradachari for Respondents. 
B.V.V. a 


Ramesam, J, S.A. Nos. 1845 and 1846 of 1928. 
31st March, 1931, 

Madsas Estates Land Aci, S. 45—Suit fov rent by Zamindar— 
In previous litigation by defendant his occupancy rights in land 
recogmised, thouyh iis clainn to Inam disallowed—Adverse posses- 
ston,—Defendant not a tenant of the samindar in village—W hether 
defendant liable lo pay rent. 

A zamindar sued the defendant for rent due. to him for lands 
which he claimed were belonging to hira. In a previous litigation 
by the defendant for declaration of his lands as Inam lands, the 
High Court in second appeal held that they were not Inam lands 
but still the defendant possessed occupancy rights in them and 
Temaiked that he would be at liberty to set up a plea of adverse 
possession as a defence in other proceedings, if necessary. In the 
present suit the Lower Courts were of opinion that as the lands 
were originally Jeroyati lands the defendant was liable to pay rent. 

Held, (1) that as the defendant was not even a tenant of the 
zamindar in the village, he acquired fall title by adverse possession, 
and 

(2) that the zamindar was not entitled to rent as he lost his 
title in the lands and S. 45 of the Estates Land Act could apply 
only to such cases where the trespasser of ryoti lands had not 
perfected his title by adverse possession. 

Y. Suryanarayana for Appellant. 

S. Venkatesa Atyangar for Respondent. 

KG * — 
Reilly and Ananiakrishna Aiyar, JJ. = C.R.P. Nos. 1397 and 1613 
3lst March, 1931. r of 1927. 

Court Fees Act, 1870, S. 11—A pplicability—Adminisiration suit 
—Passing of preliminary decree—Subscquent application by other 
creditors for proof of claims—Court-fee if payable—Nature of 
administration swil. 

Where in a suit for administration brought by a creditor the 
Court passed a preliminary decree and subsequently certain other 
creditors of the deceased applied to prove their claims, 

Held, that those applications were not chargeable to Court-fee 
on the analogy of S. 11 of the Court Fees Act. 

Observations to the contrary in 44 Cal. 819 not followed. 

Nature of a suit for administration discussed. 

Rule as to strict construction of fiscal enactments applied. 

——— ~ P. S, Narayanaswami Aiyar for Petitioners. 





e The Government Pleader (P. Venkataramana Rao) for the: 
2 Government. l 
i C. V. Harthara Aiyar and T. S. Anantenarayana Aiyar for 
Respondents. g 


B.V.Y. 


` 


Madhavan Nair, J. S.A. No. 2291 of 1927. 
‘23rd Alarch,-1931.- -. a a oa 


Part- -perforinance- —Minor—Contract by eee to sell 
Vendee put in possession thereof —Sutt by vendee for. spec per- 
formance—M aratainabilit y of. 


A guardian of a minor agreed to sell the minor’ ‘g “property for 
proper purposes binding on the minor and put the vendee in pos- 
session thereof but no sale-deed was executed. The vendee paid 
off ‘the’ debts as. well. The guardian later executed another, sale- 
deed in favour of a third person who was found not, to be a pur- 
chaser for value without notice of the prior contract tp sell. Ina 
uit for ‘specific. performance by the first vendee, - 


Held, that the contract to sell was not specifically se 
and part-performance did not improve the position in that mee 

-.N. Rama-Ruao for. Appellant. ' 

S. V aradachariar and V. Pattabhirama Sastri for Respondént. 


T SV.V. 


Krishnan Pondalai, J, C.R.P. Nos. 1364 and ke) “of. 1929. 
e March, 1931. f 


' Madras Estates Land Act, 1908, Ss. 189 end 213— Suit to 
recover money unlawfuliy collected as rent with interest—M ain- 
tamability in Civil Court—Contract Act, 1872, S. 72—Sust falling 
under, whether one for damages—Rent sale—Setting aside by 
Icnant—Suit to recover amount patd in excess of rent due—Forwin. 


A suit for the refund of money unlawfully collected as rent, hy 
the abuse of the process provided for by the Madras Estates Land 
Act, 1908, whether described as an action for money had and teceived 
or to enforce the obligation created by S. 72 of the Contract Act; is 
still one for damages within the meaning of S. 213.of the. Madras 
Estates Land Act and is pot maintainable in the Civil Court. | 

39 M. 219 referred to. 

A claim for interest by way of damages: on the amount illegally 
recovered by the landlord, though it is in respect of the unlawful 
detention of the monéy, is still a claim for damages‘arising out of 


the abuse of the process of the Court and attracts the prohibition of 
Ss. 189 and 213 of the Act. si 


A suit brought by a tenant to recover the amount paid into Court 
over and above the lawful rent in order to have a rent-sale set 
aside is maintainable only in the Revenue Cofirt.: 

T. R, Kenkatarama Sastri and T. B. Balagopal for Petitiqners. 

eB. Si itarama Rao and S. R. Mudneswame Ane ioi r Respandents, 

> BVV za e ia . : Le aire sel 
N.RC. 


The Chief Justice and 
Sundaram Chetty, J. Cr. M.P. No, 175 of 1931. 
26th March, 1931, 


` Griminal, Procedure Code (V of 1898), S: 493 Minor in 
custody of Court guardian—A pplication by mother for appoint- 
ment as guardian refused—A pplication for Habeas Corpus—Sus- 
iainabthty—Removal of guardian as sole remedy—Guardian and 
panes Act, 1890, Ss. 25 and 39. 

*The illegitimate mother of a male child applied - to the Chittoor 
District Court to be appointed guardian of the child, then in the 
custody of the putative father. The application was dismissed by 
thë Lower Court and confirmed by the High Court on appeal on 
the ground that she was not resident in British Indian territory. 
The father, however, had expressed his willingness to be appoint- 
ed guardian and he was so appointed by an order of the Lower 
Court. The mother thereupon filed an eee in the High 
Court for a writ of habeas corpus. — 

Held, that the application was misconceived in view the 
fact that the father had been appointed guardian by Court. 

: Held further, that’a petition under S. 25 of the Guardian and 
Wards Act for the custody of the child was not maintainable 
because the child was in the lawful keeping of the guardian. The 
only course open to the mother undér the circumstances was to 
apply under S. 39 of the Act for removal of the guardian. 
mee Rajah Atyar, V. Ramaswams Atyar and S. Narasinga Rao 
for Petitioner. 

as. Varadachariar, R. Rajago pala diyangar and S. V. y eny- 
gopalachariar for ven 


t  B.V.V. 0 
Wallace and'Stone, JJ. . ` Appeal No. 342 of 1925. 
| Qnd April 1931. ` 


Evidence dct, S. 112—Legitimacy —Presumption of—Rebuttal 
—N POES TAOD] of—Evidence of wife—Relevant, how far. 

- Where a husband and wife were living apart for several years 
ne the birth of the child and the wife was leading an unchaste 
life and she herself made several statements that the child was 
born .to another person, 

Held, that, there was sufficient proof of non-access as it was 
pot necessary, in fact it was not possible, for a party to prove a 
negative by a positive evidence. 
| It is plain that S. 112 of the Evidence Act lays a heavy burden 

i $ of proving or showing non-access, but such proof is not different 
fron? any other species of` proof under the Evidence Act, namely, 
when after -considering the matters before it, the Court either 
believes that there was non-access or considers its exisfence so 
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probable that a prudent man ought, under the circumstances of the 
particular case, to act upon the supposition that it exists (see S. 3 
of the Evidence Act). l 

There is nothing contrary to ay in the mother herself giving 
evidence on a point of this kind since it is not the law in this country 
that-a -wife is not a competemt witness’as to access or hon- -access 
by her husband, 

25 M.L.J. 5% and 18 B. 468 followed. 


K. V. Krishnaswant Atyar and R. Ramasubbad Aiyar for 
Appellants. 


K. Rajah Aiyar and S. Venkatesa Atyangar for Respondent. 
"K C 7 E 


Jackson, J. C.R.P. No. 1636 of 1930. 
Sih April, 1931. 


Civil Procedure-Code (V of 1908), O. 6, R. 17—Amendment 
ae case by amendment—tl} permissible. 


Where. a suit was filed for possession alleging a pautan be- 
tween : the -plaintiff and the defendants about 31 years ago and a 
lease. to, the defendants of the suit properties as having fallen to 
the plaintiff’s share, the defence was a denial of partition and a claim 
to ‘the. properties in their own right. The plaintiff thereupon 
sought to amend the plaint by including a prayer for amendment. 

Held, an amendment cannot be allowed when it displaces the 
original case in the plaint.and sets up a new case. A suit for 
ejectment cannot be converted into-a suit for partition. 

37 Mad. 529 followed. 

K. Kuppuswamt for Petitioner. 

K. Umamaheswaran for Respondent. 


S.V.V. 


Sundaram Chetty, J. C.R.P. No. 109 of 1931. 
8th April, 1931. 


Court Fees Act (VII of 1870), Sch, I, Ari. 1—Set-o f—Equi- 
table set-off—Court-fee payable—Suit on promissory note—Defena- 


ant’s claim for ‘damages—Nature of ore Procedure 
Code, 1908, O. 8, R. 6. 


The defendant had executed a promissory note to the plaintiff’s 
assignor for the value of a motor-car he had purchased from the 
latter. In a suit on the promissory note the defendant pleaded 
that a certain amount was due to him by way of damages in respect 
of the breach of certain covenants in the sale. A question having 
been raised as to the Court-fee payable on the defendant’s claim, 

Held, that the defendant’s claim can~be said to be a legal set- 
off within the meaning of O. 8, R. 6, Civil Procedure Code. 
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Held further, that even if it should be treated as an equitable: 
set-off: the defendant.was bound to pay -Court-fee on the value’ of 
his claim under Art. 1 of Sch. I of the Court Fees Act because 
there js,nothing to show that set-off in that Article_is confined to 
legal, set-off-aa defined in O, 8, R. 6 of the Code. 

17 -M£ E. J. 481 and I.L.R: 38 Bom. 631 distinguished, as cases 
decided prior to the amendment of Art. 1 the Civil Procedure 
Code, 1908. p 
_. Y, Balasundaram Ais for Petitioner. 

A. V. Viswanatha Sastri for Respondent. 


BV. 


Ramesam, J. -= S. A. No. 388 ot'1928. 
9th A pril, 1931. 


Mortgage—C ovenant—Possession im heu of interest—Steps 
mot taken to get possession—Claim for damages in the shape of 
mesne profits—Limitation. 

Where under a covenant in a mortgage bond the mortgagee 
should enjoy the property in lieu of interest but he did not take 
steps to get delivery of possession from the mortgagor and ‘claimed 
damages in thé shape of meshe profits for three years and where 
the lower courts found the document supported by consideration 
to the extent of three-fourths of the entire amount of the bond but 
dismissed the suit on the ground that the claim for possession was 
barred and: hence mesne profits were also barred, 

- Held (+) that it was unjustified to say that if a mortgagor 
failed to deliver possession to the mortgagee in breach of the cove- 
nant in the document, the mortgagee would lose his right to in- 
terest merely because the mortgagee had not taken any immediate 
steps to enforce possession. 

17 Mad. 469; 46 Cal. 448 and S.A. No. 1199 of 1927 followed. 

17 Bom. 425 and 5 Bom. 523 dissented from. 

A‘ claim for damages remains unbarred so long as the claim 
for the principal is also unbarred. 

-19 All. 39 (P.C.) and 20 Mad. 371 applied. 

(ii) that the plaintiff was not entitled to get larger or very 
exorbitant rate of interest under the guise of a claim for mesné 
profits especially as he did not even care to have the rate mentioned 
in the mortgage bond (as in the case of 46 Cal. 448). 


e S. Venkatgchariar and Salem Ramaswami Aiyar for Appel- 
lant. . l 
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= Tera Sethagin Sasiri for Respondent. — ae | 
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Ramesam and Stone, JJ. O.S.A. No. 95 of 1929, etc. 
lst Apri, 1931. 


Partition—Construction, of partition award—Reunton if 
restores joint family status or only introduces a rule of preferen- 
Hal succession—Deceased partner's lien over partnership pro perty— 
Nature of—If extends over specific Hems of partnership property 
—Minor—Admiusston to benefits of partnership—Meamng of. 


At the instance of three of five brothers, it was referréd t6 
arbitrators to divide the family pioperly between the brothers and 
the arbitrator passed an award allotting to each brother a one-fifth 
share. In so dividing, properties were allotted to two of the bro- 
thers in undivided shares and a yarn business which was the 
important asset of the family was similarly allotted to the said two 
at a valuation. The business was continued by them under the 
old name and style. 


Held, where a document is unambiguous, no evidence of sub- 
sequent conduct can be let in to prove the intention of the parties 
to the partition deed but where it is ambiguous and capable of two 
constructions, such evidence can be let in to find out the sense in 
which the parties used the words. But where as here the document 
showed that the two brothers had an idea of joining together, the 
subsequent conduct is evidence to find that they so joined and conti- 
nued as a joint family. The rule excluding evidence of conduct 
cannot be applied with rigour to the construction of an award which 
is not a deed of parties or against third parties (creditors). ‘There 
can be a partial partition of person and property and the family 
remains joint quoad the property not divided. 

' Reunion restores the joint family status and does not merely 
introduce a rule of preferential succession. 

Where a surviving partner uses the partnership assets in trade 
and alienates them, the representative of the deceased partner has 
no lien on the specific items of partnership property for the share 
of the assets due to him. His claim is only to have it paid out 
of the surplus assets of the partnership after ascertainment. The 
surviving partner is the legal owner of the properties and can convey 
a good title`to purchasers from him, unless possibly where the 
transferee has notice that the deceased partner’s claims have not 
been satisfied. 

Where the representative of the deceased partner is a minor 
and the surviving partner admitted him to the benefits ‘of the part- 
nership business continued by him and used the share of the deceas- 
ed partner in the firm as the minor’s share of the partnership 
capital, the minor is liable under S, 247, Contract Act, to the extent 
of that share in the business. 

55 M.L.J. 132 and 57 M.L.J. 404 reversed. 


NRC. 
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Sir C. P. Ramaswami Aiyar, C. Krishnaswomi, Advocate- 
General, M. Subbaroya Aiyar, P. Kameswara Rao, S. Srinivasa 
Aiyangar, T. L. Venkatarama Aiyar, O. T. Govindan Nambiar and 
R. N. Atvyangar for Appellants. 


S. Varadachariar, S. Duraiswami Aiyar and V. Balaraman for 
Respondents. 


S.V.V. 


Curgenven and Cornish, JJ. Appeal No. 329 of 1925. 
16th April, 1931. 


Provincial Insolvency Act (III of 1907), S. 34—Execution sale 
completed after the filing of msoluency petition but before adjudica- 
hon—Right of the Official Receiver to the property sold—Order 
of annulment under S. 37 as fraudulent preference—E fect of— 
Mortgage sutt—Interest from date, of suit to date fixed for pay- 
ment—If discrettonary—Rate of—Proposed sale by Oficial 
Receiver of certain property as the insolvent’s property objection 
to by a claament—No enquiry but properly sold at the sole risk of 
the purchaser—Wheiher order concluswe against claimant. 


An execution sale of the property of an insolvent completed 
after the presentation of an insolvency petition but before the 
order of adjudication has been passed, is protected under the pro- 
visions of S. 34 (1) of the Provincial Insolvency Act (III of 1907) 
and the property so sold does not vest in the Official Receiver on 
adjudication. 

42 All. 336 followed. 

Though the annulment of a transfer under S. 37 as a fraudu- 
lent preference is conclusive of the property having vested in the 
Official Receiver, still the annulment will not have the effect of 
depriving any other person of a title which is protected by the 
Act. 

(1899) 1 Q.B. 622 referred to. 


In mortgage suits, the mortgagee is entitled as of right to 
interest at the contract rate till the date fixed for payment. 


AIR. 1927 P.C. 1 and 34 C. 150 followed. 


Where a claimant objects to the proposed sale of certain pro- 
perty by the Official Receiver and the Insolvency Court, without 
enquiring into the alleged title of the claimant, merely directs the 
sale of the right, title and interest of the insolvent at the sole risk 
of the purchaser, there is no order which can be said to be binding 
and conclusive as against the claimant. 





-K-RajahsAiyar-and-K--S—Rajagopalashari_for—Appellant.. 





&. Rajagopala Atyangar for Respondent. 
S.V.V. 
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Jackson, J. C.R.P. No. 1281 of 1930. 
Oth April, 1931. 


Court Fees Act (VII of 1870), S. 17—Deposit of sums of 
money on different dates—Sutt to recover several depostis—tIssue 
of single notice of demand—Effeci—Court-fee payable as on “dts- 
tinct subjects”. j 

Where different sums of money were deposited by the plain- 
tiff in the defendant’s firm on three different dates the rate of in- 
terest being the same, and a single notice of demand having*been 
made for the repayment uf tie deposit, Lhe suit was framed as one 
for an account of the several deposits, 


Held, that Court-fee was payable on the several sums as on 
distinct subjects and not on their aggregate value; each deposit 
is a distinct subject within the meaning of Section 17 of the Court 
Fees Act because different suits could have been brought on each 
of the deposits, O 2, R. 2, Civil Procedure Code, not being a bar 
to such a course. In such a case, demand is not necessary to give 
a cause of action for the recovery of the amount and therefore the 
fact that a single notice was given is immaterial. 

9 All. 452 followed. 

46 Bom. 142 referred to. 


A.I.R. 1924 Patna 596 distinguished as being a case where 
demand was necessary to give a cause of action. 
K. S. Krishnaswami Astyangar and S. Ramaswam: Aryangar 
for Petitioner. 
S. Varadachariar and S. V. Venugopalachariar for Respondent. 
B.V.V. — 


The Chief Justice, Sundaram Chetty O.P. No. 63 of 1930. 
and Stone, JJ. 
16th: April, 1931. 


Income-tax Act (XI of 1922), Ss. 48 to 50 and 66 (1)— 
Review proceedings before Commissioner of Inconte-tax—A pplica- 
tion to have case stated—Refusal—Applhcation for mandamus— 
Sustainability—Right to refund—Spectfic Rehef Act, 1877, S. 45. 

Where in proceedings started by the Commissioner of Income- 
tax the order of the Assistant Commissioner which was in favour 
of the assessee was set aside and the assessee’s application to the 
Commissiouer for stating a case to the High Court was refused, 

Held, that the High Court had jurisdiction to entertain an 
application by the assessee under S. 45 of the Specific Relief Act 
for a mandamus directing the Commissioner of Income-tax to state 
a case. 


49 Mad. 725 (F.B.) relied on. ° 
NLRC. 
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Held, further, that an assessee is not entitled to claim a refund 
apart from the provisions of Ss. 48 to 50 of the Income-tax Act. 

V. Rajagopala Atyar and T. V. Ramiah for Assessee. 

M. Patonjali Sasiri for Commissioner of Income-tax, 


B.V.V., 


The Chief Justice, Sundaram Chetty O.P. No. 160 of 1930. 
and Stone, JJ. 
” l6th Apri, 1931. 


Inconic-tax Act (XI of 1922), Ss. 13 and 66—Money-lending 
business—Paynients by debtor—Appropriaton towards principal or 
interest—-Order of Income-tax Officer regarding same—Reference 
—Quwestion of law. 

An assessee carrying on a money-lending business received 1 
sum of money in the year of account from his debtor and instead of 
appropriating the same either towards the principal or for interes: 
kept it in suspense account and contended that the appropriation 
should be made only when the accounts were finally adjusted. 
Though the amount paid exceeded the interest that had become pay- 
able the Income-tax authorities proceeded with the assessment on the 
footing that the payment should be appropriated towards interest. 

Held, that the Income-tax authorities had in such a case merely 
exercised a discretion vested in them under S. 13 of the Income-tax 
Act and that no question of law arose for decision. 

V. Rajagopala Atyor and T. V. Ramah for Assessee. 

M. Patanjah Sastri for Commissioner of Income-tax. 


B.V.V. 


Jackson, J. Cr.R.C. No. 809 of 1930. 
16th April, 1931. 

Criminal Procedure Code (V of 1898), S. 144 (4)—Ex parte 
order passed by Magistrate—Petition to rescind—Dtsiitssal—Order 
not containing, reasons—Valtdity. 

An order dismissing a petition under S. 144 (4), Criminal 
Procedure Code, to rescind or modify an order passed ex parte 
by the Magistrate, is illegal if it does not contain reasons for the 


dismissal. . 
T. V. Ramich for Petitioner. 
A. V. Norayanaswami Asyar for Respondent. 
The Public Prosecutor (L. H. Bewes) for the Crown. 
B.V.V. 














47, 


Reilly and Anantakrishna Atyar, JJ. C.M.A. No. 304 of 1927. 
20th April, 1931. 
Will—A pplication for probate—Onus probandi—Natwre of 
evidence to be given. 


In applications for probate the onus proband: is always on the 
person who propounds a will and it is discharged only. by proof 
that the document which is the subject-matter of the proceeding is 
the last will of a competent testator. 

Per Relly, J—The rule stated in Ram Gopal Lal v. Apna 
Kunwer, (1922) I.L.R. 44 All. 495 (P.C.), does not mean that 
the plaintiff should prove that there must be no suspicion but only 
that he must give thoroughly good evidence to prove that it is the 
last will of a competent testator. 


Per Anantakrishna Atyar, J—Courts of first instance ought 
not to deal with contested probate proceedings as ordinary cases 
having regard to the high probative value attached to the decisions 
thereon. ‘They should take special care to see that direct evidence 
of material witnesses are produced in such cases. 

T R. Ramachandra Atyar and V. Raghavachariar for Appel- 
lant. 

The Advocate-General (A. Krishnaswaimt Atyar) and T. E. 
Ramabhadrachariar for Respondent. 


B.V.V. 


V enkatassebba Rao, J. S.A. No. 368 of 1928. 
21st April, 1931. 


Exidence Act, S. 112—Access—Meaning of—Whether oppor- 
lunity of access enough—Judtcial separation—If recognised i 
Hindu Law—Effect of Irving separate. 


A husband and wife separated and were living separately from 
1881 in two neighbouring villages. Children were born to the 
wife in 1891 and 1898. The husband soon after married a second 
wife and some years later a third wife. The first wife was discarded 
on suspicion of immorality. The Subordinate Judge had found that 
there was no sexual intercourse between the husband and the wife 
at all material times but there were opportunities for access. 

Held, “access” in S. 112 means “sexual intercourse” and not 
mere opportunity of access to the woman. Judicial separation is 
not recognised in Hindu Law. The English cases like 12 Probate 
112 laying down that the presumption of legitimacy is rebutted 
after judicial separation go too far under the Indian Law where 
under S. 112 non-access has got to be proved as a fact. There 1s 
yet a presumption of legitimacy but that presumption will be very 
slight when it is proved that the spouses had separated. 

Morris v. Davies, 5 Cl. and F. 163, followed. 


Case-law discussed. 
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T. M. Krishnaswams Atyor and B. C. Seshachala Aiyar for 
Appellants. 

S. Varadachanar, A. S. Swakaminathon and C. Gopalan for 
Respondents. 


S.V.V. 


Anantakryshna Aiyar, J. C.R- P. Nos. 1774 and 1775 of 1930. 
24th April, 1931. 

Cri! Procedure Code, S. 49 and O. 21, Rr. 16 and 18—Assig- 
megt subject to equities—Notice of equities if necessary—Cross 
decrees—Execuiton of—Set off when claimable—Fatlure to plead 
the right to set off in a prior execution petttion—TIf a bar to a plea 
in a later execution petition—Both decrees not in the same Court 
on the date of the prior execution petition. 


A and B obtained cross decrees in the same Court in 
two separate suits. B got his decree transmitted to another Court 
for execution. A applied for execution of his decree at that stage 
in the Court which passed the decree but did not ask for a set off. 
B then assigned his decree and the assignee applied to the Court 
which passed the decree to recognise the assignment. 4 then put 
in another execution petition claiming set off of B’s decree against 
his. .A’s was the larger decree. The assignee contended (4) that 
the set off cannot be allowed to be pleaded as it was not pleaded 
in the prior execution petition, and (1) that he was an assignee 
without notice of the cross decree and therefore it was not subject 
to equities and cannot be enforced under O. 21, R. 18. 


Held, (+) that no set off can be allowed unless both the decrees 
are pending for execution in the same Court. 


32 Mad. 336 followed. 
ALR. 1930 Lah. 508 distinguished. 


(#) an assignee of a decree even without notice of the 
existence of the cross decree against his assignor is subject to the 
equities available to the holder of the cross decree. 


2C.L.J. 312 followed. 

(41) the failure to raise the plea in the prior execution peti- 
tion was not a bar to raising-it in the next, as then the cross decree 
was not in this Court but transmitted to another Court. 

D. Ramaswanu Atyangar for Petitioner. 
K. Saminathan for A. V. Visvanatha Sastri for Respondent. 
S.V.V. j 


[Enp or VoL. LX.] 
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: PRIVY COUNCIL. . 
[On appeal from the High. Court of Judicature at Rangoon. | 


PRESENT:—Lorp Tomuin, Lorp THANKERTON AND SIR 
LANCELOT SANDERSON. 


Annamalai Chettiar and others .. Appellants* 
v. 
A.M.K.C.T. Muthukaruppan Chettiar and. | 
another .. Respondents. 


. Indian Limitation Act (IX of 1908), S :10, Arts. 62, 120—Trust 
Jor a specific purpose—Equitable claim for account against trustee—Accrual 
of right to swe—Dental of right. 

In order to bring a case within the purview of section 10 of the 
Limitation Act, there must be a trust for a specific purpose, i.e., a purpose 
that is either actually and specifically defined in the terms of the Will or 
the settlement itself, or a purpose which, from the specified terms, can be 
certainly affirmed. 

Khaw Sim Tek v Chuah Hoot Gnoh Neok, (1921) L.R. 49 I.A. 37: 
30 M.L.T. 160 (P.C), followed. 


The article of the Limitation Act applicable to an equitable claim 
against a trustee, liable to account, for an account and ascertainment of 
what may be due, is the residuary Art. 120, and not Art. 62, and limita- 
tion does not begin to run until the “right to sue”? accrues, te, until there 
is an accrual of the right asserted in the suit and its infringement or at 
least a clear and unequivocal threat to infringe that right by the defend- 
ant. Consequently, the plea of limitation fails when the defendant is 
unable to specify the particular date at which the claim to an account 
was denied by him. 

Gooroo Das Pyne v. Ram Narain Sahoo, (1884) L.R. 11 I.A. 59: 


I.L.R. 10 C. 860 (P.C.) and Mst Bolo v. Msi. Koklan, (1930) 59 M.L.J. 
621 (P.C.), followed. 


Appeal and a cross-appeal (No. 96 of 1928) from the de- 
cree of the High Court of Judicature at Rangoon, dated the 


*P.C. Appeal No 96 of 1928. 14th October, 1930. 
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18th May, 1927, setting aside a decree of the District Court 
of Thaton, dated the 4th May, 1926. 

The facts of the case are sufficiently fully set out in their 
Lordships’ judgment. 

Rgtkes, K.C. and MaNair for appellants-defendants. 

Pennell for respondents-plaintiffs. 

14th October, 1930. Their Lordships’ judgment was deli- 
vered by 

Lorp J’HANKERTON.—The parties to this appeal are 
Chettiar money-lenders and bankers. The plaintiff-respond- 
ents represent the frm of A.M.K. Chettiar, and the defend- 
ant-appellants represent the N.R.M.A. Chettiar firm. Other 
defendants to the suit, who are not appellants, represented the 
S.K.T. Chettiar firm and the R.M.A.T. Chettiar firm. The 
respondents A.M.K. derive their interest under an assignment 
from R.M.A.T. and the appellants under an assignment from 
S.K.T. and another Chettiar firm T.A.R.M. The effect 
of these assignments is in issue in the suit. 

Prior to the death of one Vijayan Servai, in March, 1904, 
S.K.T. had made considerable monetary advances to him, and 
after his death up to 1906 they had made certain further 
advances to the administrator of his estate. These advances had 
been secured by a mortgage for Rs. 10,000, dated the 22nd 
September, 1902, and other securities in fayour of S.K.T. 
In fact, the money for these advances was provided jointly by 
S.K.T., R.M.A.T., and another Chettiar firm, T.A.R.M.; 
the interest of the last-named firm was subsequently taken over 
by S.K.T., and T.A.R.M. need not be further considered. 
It is now agreed that R.M.A.T. provided one-fourth of the 
advances. 

In Match, 1906, the heirs of Vijayan Servai filed a suit for 
administration of his estate, to which the administrator of his 
estate and S.K.T. were called as defendants, in the District 
Court of Moulmein. The suit was defended. 

On the 26th September, 1906, an indenture was executed 
to which S.K.T., T.A.R.M. and N.R.M.A. were parties, 
but to which R.M.A.T. were not parties. By that deed 
S.K.T. and T.A.R.M. transferred and assigned to N.R. 
M.A., the present appellants, all the outstanding debts due from 
the estate of Vijayan Servai, all interest accruing from 21st 
Jyne, 1906, and their securities, all as set out in schedules 
annexed to the indenture. It further provided as follows :— 
“The said S.K.T. and T.A.R.M. are freed and discharged 
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from all responsibilities for all cases now pending in the 
District Court of Amherst and from all cases that may be brought 
hereafter by anyone in connection with the outstandings and 
securities hereby transferred and assigned.” ‘Thereafter S.K.T. 
acted as attorneys for N.R.M.A. in the administration suit. 
It may be explained that the administration suit was No. 21 
of 1906 of the District Court of Thaton, which sits at Moul- 
mein, the headquarters of the Amherst District, although 
variously described as the District Court of Moulmein or of 
Amherst. 


On the 13th May, 1907, the District Court of Thaton 
made a decree in favour of S.K.T. for Rs. 67,023-1-6, but, 
on appeal to the Chief Court of Burma, the decree was set 
aside by the Chief Court on the 16th August, 1909, and an 
order made that S.K.T. should be struck out as parties to the 
suit. In a review of judgment, however, the Chief Court on 
the 2nd May, 1910, directed that the suit be remanded for 
making a preliminary decree and that S.K.T. be regarded as 
claimants under the said decree to be creditors of the estate and 
that their claims be taken to have been made on the 25th June, 
1906. On the remand the District Court on the 14th August, 
_ 1911, passed a preliminary administration decree and, tnter 

alia, ordered that an account be taken of all the liabilities of 
Vijayan Servai. Thereafter N.R.M.A. were made co-claim- 
ants with S.K.T. After the account had been taken, a decree 
was passed on the 17th November, 1919, declaring that 
Rs. 1,70,520-1-6 was due to N.R.M.A., the assignee of 
S.K.T., and directing the sale of the mortgaged properties, 
the mortgagees to be satisfied out of the proceeds. 


Before the first decree of the District Court had been set 
aside by the Chief Court, R M.A.T., by an assignrhent, dated 
the 20th March, 1908, had transferred to the respondents A.M.K. 
inter alia “one-fourth share in the decree passed against V.V.R. 
Vijayan Servai in Civil Regular Suit No. 21 of 1906 of the 
District Court, Amherst, against which appeal is pending in Chief 
Court, Lower Burma.” It is not now disputed that thereafter 
A.M.K. contributed their share of the expenses of S.K.T. 
and N.R.M.A. in the conduct of that case until 1909, and that 
on the 14th March, 1909, they received a sum of Rs. 1,379 from 
the Receiver in the suit, who was a member of the firm S.K.T. 


In accordance with the decree of the 17th November, 1919, 
the property was put up to Court auction and was purchased 
by the appellants N.R.M.A. at the price of Rs. 1,00,060, 





P.C: 





Annamalal 
Chettlar 


4 THE MADRAS LAW JOURNAL REPORTS. [ VoL. 


which was set off against the decretal amount. The sale was 
completed and possession given to the appellants on the 24th 
June, 1920. 

The administration suit is still pending, but on 19th Sep- 
tember, 1923, the respondents instituted the present suit in the 
District Court of Thaton. The original plaint was amended 
and parties agreed to go to trial on the amended plaint, which 
is dated the 28th August, 1924. The relief sought was 
(1) a declaration that the respondents are the owners of an un- 
divided quarter share of the lands purchased by N.R.M.A. in 
1920, for partition of the lands and for an account of mesne 
profits, and (2) an account of the monies received by S.K.T. 
and N.R.M.A. as creditor claimants in the administration suit 
and an account of the expenses incurred therein. 

By decree, dated the 4th May, 1926, the Trial Judge dis- 
missed the suit with costs, but, on appeal, the High Court of 
Judicature at Rangoon by decree, dated the 18th May, 1927, 
upheld the respondents’ claim for an account of a one-fourth 
share of the proceeds of the administration suit come to the 
hands of the appellants N.R.M.A., but rejected the respond- 
ents’ claim to a share of the lands. 


The appellants have taken the present appeal against the 


decree of the High Court, in regard to the proceeds of the” 


administration suit, and the respondents have taken a cross- 
appeal in regard to the lands. 

Three questions arise in the appeal, viz.:— 

1. Whether the right, title and interest of R.M.A.T. in 
respect of their share in the joint advances is now vested in the 
respondents A.M.K. by virtue of the assignment of 20th 
March, 1908. 

2. els the suit barred by limitation? 

3. Have the respondents a right of action against the 
appellants N.R.M.A.? 

The cross-appeal raises the question whether the respond- 
ents A.M.K. are entitled to a one-fourth share of the lands 
purchased by the appellants N.R.M.A. in 1920. 

On, the first point their Lordships agree with the conclusion 
of the High Court. The appellants maintained that the instru- 
ment was not the transfer of an actionable claim under section 
130 of the Transfer of Property Act, 1882, in view of the 
dgfinition of “actionable claim” in section 3 of the same Act, 
in respect that the debt: was secured by the mortgages and other 
securities. But R.M.A,T. was not a creditor in these securi- 
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ties which were granted by V.S. to S.K.T., and R.M.A.T.’s 
only claim was against S.K.T. The appellants further main- 
tained that by its terms, the instrument only assigned to A.M.K. 
the interest of R.M.A.T. in the actual decree of the 13th 
May, 1907, which was subsequently set aside. ‘This was the 
view taken by the Trial Judge, but the High Court held this 
construction to be erroncous, and that the instrument trans- 
ferred to A.M.K. all the interest of R.M.A.T. in any 
monies recovered by S.K.T. in the administration suit. Their 
Lordships concur in this view and for the reasons given by the 


High Court. 


It will be more convenient to deal with the second conten- 
tion last. 


The third contention raises the question of the nature of 
the original right of R.M.A.T. as against S.K.T. The 
Trial Judge held that it was a partnership right which was not 
assignable by R.M.A.T. to the respondents, that the lability 
of S.K.T. was not transferred to the appellants by the assign- 
ment of the 26th September, 1906, and that there was no 
privity of contract between the respondents and the appellants 
such as to confer a right of suit. The High Court appear to 
shave proceeded on the view that though there was originally a 
partnership between S.K.T. and R.M.A.T. that partner- 
ship had been dissolved and in its place “a new agreement had 
been entered into whereby the N.R.'M.A. firm had the right 
to collect the debts but subject to the obligation to pay one- 
quarter of these debts to the A.M.K. firm”. 


The learned Judges state: 


“It 19 true there 1s no contract here between the N.R M A. and the 
RALAT firms. but it seems to ns clear that the parties have since 
accepted the position and have recognised that the N.R.M.A. firm are 
under an obligation to pay to the R M A T. firm, or their transferees in 
interest, a one-fourth share of what they have received” 


After referring to the payments by and to the respondents 


A.M.K. in course of the administration suit, they further 
state: 


“Tt would not appear that the plaintiffs have helped in the litigation 
since 1909, but it 1s sufficiently clear that their position as purchasers of 
RMA T.’s rights had been recognised by the N R.M.A. firm then 
Jt is in our opinion shown that there was a privity of contract between the 
plaintiffs and the N.R M.A. firm.’’ 


_ In the opinion of their Lordships there was not a partnér- 
ship between S.K.T. and R.M.A.T. but they are of opinion 
that R.. M. A- T. having provided a share of the 
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moneys necessary to make the advances, had an equitable right 
to call S. K. T. to account for their share of the 
advances when recovered, and that on assignation by 
S. K. T. to N. R. M. A. in 1906 of Vijayan Servai’s 
indebtedness and the securities, N.R.M.A. took subject to the 
equitable right of R.M.A.T. to claim an account, and that 
A.M.K. as assignees from R.M.A.T., are now entitled to 
claim an account. 


As regards the question on the cross-appeal, their Lord- ` 
ships agree with the conclusion of both Courts below. The res- 
pondents A.M.K.—appellants in the cross-appeal—relied on 
section 258 of the Contract Act of 1872 and section 88 of the 
Trusts Act of 1882. 


But the appellants N.R.M.A. were not partners of the 
respondents, and, as regards the Trusts Act, the respondents 
were unable to show that N.R.M.A. in purchasing the pro- 
perty, had availed themselves of their fiduciary relationship to 
A.M.K., or that their interests of N.R.M.A. in so doing, 
were adverse to the interests of A.M.K. The respondents 
A.M.K. were unable to show that the price paid by N.R.M.A. 
was not a proper one or that N.R.M.A. had not money or 
credit of their own sufficient to satisfy the price. f 


Finally, the question of limitation falls to be considered in 
relation to the respondents’ claim for an account. Their Lord- 
ships agree with the appellants’ contention that section 10 of 
the Limitation Act does not apply, as this is not a trust for a 
specific purpose. A specific purpose must be “a purpose that is 
either actually and specifically defined in the terms of the will 
or the settlement itself, or a purpose which, from the specified 
terms, can be certainly affirmed.” Khaw Sim Tek v. Chuah 
Hoot Gnoh Neoh. The appellants sought to apply Art. 62 of 
the Act, which applies to “money payable by the defendant to 
the plaintiff for money received by the defendant for the plain- 
tiffs use.” But, in their Lordships’ opinion Art. 62 does not 
apply to an equitable claim against a trustee liable to account 
for an account and ascertainment of what may be due. (Goorvo 
Das Pyna v. Ram Narain Sahoo’.) In their Lordships’ view 
the case falls under Art. 120, under which the time begins to 
run when the right to sue accrues. In a recent decision of their 


1 (1921) L.R. 49 I.A. 37 at 43: 30 M.L.T. 160 (P.C.) 
2 (1884) L.R, 11 I.A. 59 at 65. IL.L.R. 10 C 8&0 (P.C.). 
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Lordships’ Board, delivered by Sir Binod Mitter, in Mt. Bolo 
v. Mt. Koklasr’ it is stated, in reference to Art. 120: 

‘There can be no ‘nght to sue’ until there ıs an accrual of the right 
asserted in the suit and its infringement or at least a clear and unequi- 
vocal threat to infringe that right by the defendant against whom the suit 
is instituted,” > 

Counsel for the appellants admitted that he was unable to 
specify any date at which the claim to an account here in suit 


was denied by the appellants. Accordingly this contention fails. 
It follows that their Lordships will humbly advise His 
Majesty that the appeal and cross-appeal should be dismissed, 
and, in respect that neither party has been successful, there 
will be no order as to costs except that, in accordance with the 
Order in Council of the 7th May, 1929, granting special 
leave to cross-appeal, the costs of the application for special 
leave to cross-appeal must be paid by the cross-appellants. 
Solicitors for appellants: Stoneham & Sons. 
Solicitor for respondents: J. E. Lambert. 
K.J.R. Appeal and Cross-appeal dismissed. 


PRIVY COUNCIL. 


n appeal from the Court of the Judicial Commissioner of 
the Central Provinces. ] 


PRESENT :—Lorp ATKIN, LorD MACMILLAN AND SIR 






Dattatraya Krishna Rao Kane for himself and 
on behalf of the members of the Yeotmal 


Izardars’ and Inamdars’ Association .. Appellant* 
v. 
The Secretary of State for India in Council .. Respondent. 


Berar Tenancy Act, 1921—Validity—Effect of Act bemg to 
modify rights of tenure-holders—Power of Governor-General tn Council 
under Indian Foreign Jurisdiction Order ù Councud—Tenancy Act whether 
opposed to Foreign Jurisdiction Aa, 1890, S 12—Waste Land Rules, 
1865—Nature and effect. 

The plaintiff held certain lands in the Berar territory under sanads 
issued by the Government of India by virtue of the powers conferred on 
It under the Waste Land Rules, 1865. Under those rules the proprietor 
was to have full power to make his own arrangement for the cultivation 
of the village ‘‘subject to such rules and regulations as the Government of 
India may from time to time prescribe.” The Governor-General in Coun- 
cil having passed the Berar Tenancy Act of 1921 by virtue of the poweys 

*P.C. Appeal No. 51 of 1929 Ist July, 1930. 

3. (1930) 59 M.L.J. 621 (P.C.). 
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under the Indian Forcign Jurisdiction Order in Council, the plaintif brought 

a suit oh behalf of himself and other Izardars and Inamdars to have it 
deed that the said Act was invalid because it purported to take away 
their rights under the sanads. 


Held, that the Tenancy Act was a piece of legislation of a competent 
legislature and that it was effective to alter the rights of. persons within 
the territory of Berar. 


Held, further, that the validity of the Tenancy Act was not affected 
by S. 12 of the Foreign Jurisdiction Act, because it did not purport to 
affect \His Majesty’s subjects at all, but had relation io subjects of His 
Highness the Nizam of Hyderabad. 


The Berar Waste Land Rules, 1865, are merely administrative rules 
and were not intended to be in the nature of legislation at all 


Decision of the Court of the Judicral Commissioner of the Central 
Provinces affirmed. 

Appeal No. 51 of 1929 from a decree of the Court of the 
Judicial Commissioner of the Central Provinces, dated the 10th 
March, 1927, which affirmed a decree of the District Judge of 
Amraoti, dated the 23rd April, 1924. 


The lands, the subject-matter of the proceedings, were situate 
in territory now known as the Berars or the “Hyderabad Assign- 
ed Districts.” The plaintiff, joint owner of a village in the said 
territory, was permitted, for himself and on behalf of the Yeot- . 
mal Izardars’ and Inamdars’ Association, to institute the present 
suit to obtain a declaration as to the invalidity of the Berar Ali 
nated Villages Tenancy Law, 1921. He prayed, amongst o 
reliefs, that the extension of the said Act to the villages se 
in proprietary title by the Waste Land Rules of 1865 be decl 
ultra wires of the Governor-General in Council as being repu 
nant to the said Rules, and that it be further declared that th 
rights of absolute ownership vested in the plaintiff and his joint 
owners do remain unaffected and unfettered notwithstanding any- 
thing to the contrary contained in the law of 1921. The plaintiff 
further asked for an injunction restraining the Government of 
India and the Government of the Central Provinces from putting 
into effect any of the -provisions contained in the said Act of 1921. 

The District Judge dismissed the suit and held that the Law 
of 1921 was an “Act of State” which placed it beyond the juris- 
diction of the Civil Courts, which had no jurisdiction to declare 
it «lira vires. He further held that, assuming the Civil Courts 
had jurisdiction to enquire into the validity of the law, the said 
law was not wira wires and that the Governor in Council of the 
Central Provinces was the Local Government within section 1 (3) 
of the Act and he had the power to declare it as coming into force 
from a particular date. 

° Against this judgment, the plaintiff preferred an appeal, 
which was dismissed by the Judicial Commissioners. The 
plaintiff thereupon appealed ‘to His Majesty in Council. 
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Dunne, K.C. and Colombos for appellant.—The terri- 
tory of Berar is really a part of the Nizam’s Dominions, and 
the Nizam is the Sovereign, though by treaty made with the 
British Government, the administration of the territory is in 
the hands of the British Government. Refers to the Onder in 
Council made under the Foreign Jurisdiction Act. 


Under the Waste Land Rules it was left to the landlord to 
make any arrangement he liked for the cultivation of the lands. 
The Act of 1921 deprived him of this right, and is conse- 
quently ulira vires. The Act is invalid also because it violates 
the provisions of S. 12 of the Foreign Jurisdiction Act, 1890. 
Reference was made to the decision in Secretary of State for 
India v. Moment’, 


De Gruyther, K.C. and Wollach for respondent—The 

Governor-General in Council had the power to promulgate the 
Tenancy Act. It has not been shown that the Act ís in any 
way inconsistent with any legislation of the Imperial Parlia- 
ment. The fact that it takes away vested rights under sanads 
trom Goverument does not affect its validity. The Act is 
not opposed to S. 12 of the Foreign Jurisdiction Act, 1890, 
ecause it applies to subjects of the Nizam and not to His 
jesty’s subjects. 
The Courts in Berar are constituted under the Regulation, 
it is somewhat anomalous that the present sutt to declare 
e Act ultra vires should be brought in the very Court so 
constituted. 

Colombos replied. 

lst July, 1930. Their Lordships’ judgment was delivered 
by 

Lorp ATKIN.—This action is brought by the pmintiff, on 
behalf of himself and other Izardars and Inamdars who hold 
land in the territory known as the Berar, against the Secretary 
of State for India in Council, to have it declared that the Act 
passed in 1921, which one may call shortly the Berar Tenancy 
Act, is invalid. It is said to be invalid because it is in conflict 
with and purports to take away rights which the plaintiff and 
those whom he represents allege were given to them by grant 
from the Government of India. 







The position as it exists is due, in the first instance, to the 
treaties that were made between the Crown and His Highness 
1. (1912) L.R. 40 I.A. 48: I.L.R. 40 C. 391: 24 M.L.J. 459 (P.C.), 
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the Nizam of Hyderabad. The first treaty was made in 1853, 
and by the ‘terms of that treaty His Highness the Nizam 
assigned the districts mentioned in the schedule, which include 
the territory of the Berar, to the exclusive management of the 
British Resident for the time being at Hyderabad, and to such 
other officers acting under his orders as might from time to 
time be appointed by the Government of India. That was for 
the purpose of paying the Hyderabad Contingent and certain 
other expenses. On the 26th November, 1860, a further treaty 
was made between Her Majesty Queen Victoria and His High- 
ness the Nizam, by which the Nizam agreed to forego all de- 
mands for an account of the rents and expenditure of the 
assigned districts, and by Art. 6 it was provided as follows :— 


‘‘The districts ın Berar already assigned to the British Government 
under the Treaty of 1853, together with all the Surf-1-Khas talooks com- 
prised therein, and such additional districts adjoining thereto as will suffice 
to make up a present annual gross revenue of thirty-two lakhs of rupees 
currency of the Bnush Government, shall be held by the Bntsh Govern- 
ment in trust for the payment of the troops of the Hyderabad Contingent, 
Appa Dessaye’s chout, the allowance to Mohiput Ram’s family, and certain 
pensions mentioned im Art. VI of the said Treaty.” 


In 1902, however, a permanent arrangement was made 
between the Government of India and His Highness the Nizam. 
whereby His Highness the Nizam, whose sovereignty over ! 
assigned districts was reaffirmed, leased them to the B` 
Government in perpetuity, in consideration of the payme: 
him by the British- Government of the fixed and perpetual re 
of 25 lakhs of rupees. By clause (II) it is provided: 

“The British Government, while retaining the full and exclusive juris 
diction and authority in the Assigned Districts which they enjoy under 
the Treaties of 1853 and 1860, shall be at lberty, notwithstanding any- 


thing to the contrary in those Treaties, to administer the Assigned Dis- 
tricts ın such manner as they may deem desirable.” 


In Jine, 1902, no doubt in anticipation of the agreement 
which was made and sigmed in November, 1902, there was an 
Order in Council made entitled: “The Indian (Foreign Juris- 
diction) Order in Council,” giving power to the Governor- 
General of India in Council to deal with these particular terri- 
tories. Clause 3 of the Order provides: 


“The Governor-General of India in Council may,-on His Majesty’s . 
behalf, exercise any power or jurisdiction which His Majesty or the 
Governor-General of India in Council for the time being has within the 
limits of this Order, and may delegate any such power or jurisdiction to 
uny servant of the British Indian Government in such manner, and to 
guch extent, as the Governor-General in Council from time to time thinks 
fit.” 


It was under that power that the Tenancy Law in ques- 
tion was promulgated, and it appears to their Lordships that, 
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in pursuance of those powers so given to the Governor-General 
by Order in Council, he by this Tenancy Law purported to 
legislate and pass an enactment having the full effect of an Act 
in those territories, and the question is whether or not he had 
authority so to legislate. The power to make the Order in 
Council is derived from the Foreign Jurisdiction Act, "1890, 
which recites: 

“Whereas by treaty, capitulation, grant, usage, sufferance, and other 
lawful means, Her Majesty the Qucen has jurisdiction within divers 


foreign countries, and it ıs expedient to consolidate the Acts relating to 
the exercise of Her Majesty’s jurrsdiction out of Her dominions,” 


and proceeds to enact by section 1: 


‘Tt is and shall be lawful for Her Majesty the Queen to hold, exercise, 
and enjoy any junsdiction wh:ch Her Majesty now has or may at any 
time hereafter have within a foreign country in the same and as ample 
a manner as if Her Majesty had acquired that jurisdiction by the cession 
or conquest of territory.’ 


By tthe definition, “foreign country” means any country 
or place outside of Her Majesty's dominions, and the expression 
“jurisdiction” includes power. There can be no doubt at all 
that the King in Council has power, in respect of foreign terri- 
tory within the definition of that clause, either to legislate him- 
sel by Order in Council or to make provision for legislation by 
delegating that legislative authority to such a person or body as 
he may denote in the Order in Council. It is plain, in their 
Lordships’ opinion, that the Order in Council of 1902 does pur- 
port to delegate to the Governor-General in Council the power 
to legislate in respect of the territories in question The Gover- 
nor-General, therefore, in enacting this Tenancy Law of 1921, 
had the power to legislate; he exercised that power, and the 
legislation may operate, as all legislation may operate, subject 
to the terms of the Foreign Jurisdiction Act, to take away 
vested rights or to alter vested rights, of anyone who is in fact 
subject to that particular legislation. 


The plaintiff in this case, had in fact had dealings with the 
Government of India before this legislation was passed. There 
were certain Waste Land Rules which were made on the 13th 
December, 1865. It is not necessary to go through them in 
detail. The view that their Lordships take of those rules is 
that they are merely administrative rules, and were not intend- 
ed to be in the nature of legislation at all. They lay down 
certain principles under which the Government of India would 
allow persons to hold land within the territory, and, in pur- 
suance of those rules, certain leases were granted to the plain- 
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Bet: tiff’s predecessors~in-titke and the predecessors-in-title of those 
Dattatraya whom he now represents. The leases were granted for thirty 
Knahna Rao years, and, pursuant to the same rules, at the expiration of the 
The Secretary leases the holders of the land’were entitled to exercise the option 
oe z of acquiring proprietary rights in the land which they held. 
Council Under those rules the proprietors were to have full power to 
‘Log atkin, Make their own arrangements for the cultivation of the lands 
of the villages, “subject to such rules and regulations as the 
Government of India may from time to time prescribe for 


determining their relations with their ryots of any description.” 


In their Lordships opinion, there cannot be any doubt 
that the provisions of the Tenancy Law which was passed do 
in fact interfere with the rights which the plaintiff and the 
persons whom he represents acquired over their own property 
under these sanads which were granted to them by the Crown, 
because the Tenancy Act incorporates most of the provisions 
with which we are familiar in the Bengal Tenancy Act and other 
Acts giving large powers to the Courts and administrative 
officers to protect the actual occupiers of the land, to give them 
security of tenure and to fix the sums which they have to pay, 
and undoubtedly interfere wrth the relations that previously _ 
existed between the principal proprietors and the actual occt- 
piers of the land. To that extent, therefore, their rights are 
interfered with, but, inasmuch as, as has been said, the Tenancy 
Act is a piece of legislation of a competent legislature, in this 
case the Governor-General in Council, it is effective to alter the 
rights of persons within the territory, and it appears to their 
Lordships to be impossible to say that the Act is invalid merely 
on that ground. 


The validity of the Act was also assailed on the ground that 
it violated the provisions of section 12 of the Foreign Jurisdic- 
tion Act, the Act which gave authority to make the Order in 
Council under which the Governor-General derives his legisla- 
tive authority. That section provides: 

“(1) If any Order in Council made in pursuance of this Act as reg- 
pects any foreign country 18 in any respect repugnant to the provisions 
of any Act of Parltameni cxtending to Her Mayjesty’s subjects in that 
country, or reptgnant to any order or regulation made under the authority 
of any such Act of Parliament, or having in that country the force and 
effect of any such Act, it shall be read subject to that Act, order, or 


regulation, and shall, to the extent of such repugnancy, but not otherwise, 
° be void.” 
e 


ee It was said that the Waste Land Regulations were regula- 
tions which, within this section, control the operation of legisla- 
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tion effected by the Governor-General. It appears to their Lord- 
ships that that is a misreading of the Foreign Jurisdiction Act. 
The Act of Parliament and the Order and Regulations referred 
to thereunder are Acts, Orders and Regulations so far only as 
they apply to His Majesty’s subjects in the territory in question 
and have no relation to a case such as this, where thè legisla- 
tion does not purport to affect His Majesty’s subjects at all but 
has relation to persons who are not subjects of His Majesty but 
subjects of His Highness the Nizam of Hyderabad. That seems 
to their Lordships to be quite sufficient to dispose of the claim 
in this case. That is the view which was taken by the learned 
Trial Judge, whose judgment on this part of the case seems to 
their Lordships to be completely satisfactory. There is a 
further point which has specially impressed the Appeal Court, 
namely, that the terms under which the plaintiffs themselves held 
their right expressly provide that they are subject to such regu- 
lations as may be made in future by the Government of India, 
that the provisions of the Berar Tenancy Act if not legislative 
would at any rate be regulations made by the Government of 
India, and that the plaintiffs, therefore, cannot complain. It is 
unnecessary to discuss this contention, for, in their Lordships’ 
opinion, it is quite clear that this is legislation by a legislature 
hich is competent to deal with existing rights and vary them. 
re is no provision in any Act which restricts the operation 
that legislation, so far as any previous existing regulations 
re concerned, which the plaintiffs can invoke in aid of their 
title, and therefore it appears that the plaintiffs’ action is ill- 
conceived and there is no ground for attacking the validity of 
the legislation in question. Therefore the suit fails and the 
appeal must be dismissed with costs, and their Lordships will 
humbly advise His Majesty accordingly. 
Solicitor for appellant: H. S$. L. Polak. ° 
Solicitor for respondent: Solicitor, India Office. 

K.J.R. — Appeal dismissed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—MR. Horace OWEN Compton Beasley, Chief 
Justice AND MR. JUSTICE CURGENVEN. 








Nanduri Saradamba .. Appellant* (Defendant) 
v. 
Parakala Pattabhiramayya . Respondent (Plaintiff). 


Contract Act (IX of 1872), Ss 69, 70—Trespasser paying debis dug by 
a deceased owner—Possession of property under a false title—Voluntary 
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payments to discharge debts enforceable against the properity—Reimburse- 
ment—Proof of good fath m ttl—Whether necessary and how far— 
Evidence Act, Ss. 21, 63, 65 and 145—-Indian Limitation Act, Arts 120 
and Ól. 3 

The plaintiff gained possession of property under a false title and while 
so holding it claimed that he made- several voluntary payments to discharge 
debts that*would be enforceable against it, voluntary in the sense that those 
payments with one exception were not made to avert any imminent loss 
of property. On the question whether or not it is enough that the plaintiff 
should proye to entitle him to reimbursement that he believed in his 
own title, 

[Teld, that before granting him a decree the Court must be satisfied 
that he had established unquestionable good faith in his own title and that 
in the absence of such an establishment of the requisite good faith, the 
plaintiff was disentitled from recovering in respect of payments that were 
voluntary and not affected hy special considerations. 

Case-law discussed. 

Held, also, that the suit was within time under Art. 120 of the Limita- 
tion Act. 

The statement of the plaintiff abstracted in the judgment in the will 
suit cannot be made use of in lieu of the original statement itself since, 
from S 63 of the Indian Evidence Act, such a record 1s not even second- 
ary evidence of the statement and, even if it had been, the conditions laid 
down by S 65 for its use had not been fulfilled The deposition can be 
proved only by the production of the original or of a certified copy thereof 
and it can be used only to contradict a witness under S 145 oi as an 
admission under S 21, and for the latter purpose it can be uscd as an 
admission that the will was genuine and not that it was a forgery. 

Appeal against the decree of the Court of the Subordi 
Judge of Narasapur, dated 28th February, 1927, in O. 


No 34 of 1926. 


M Appa Rao, B. T. M. Raghavachart and V. Vivyantia 


for appellant. 
S. Varadachartar and V. Suryanarayana for respondent: 


The judgment of the Court was delivered by 


Curgenten, J—One Viyyanna died without issue in Nov- 
ember, 1915, leaving a widow, Saradamba, who is the present 
defendant. Viyyanna’s sister, Bayamma, upon his death took 
possession of his estate, which included about six acres of land, 
on behalf of her minor sons under a will alleged to have been 
executed in favour of the boys by Viyyanna on the 17th July, 
1915. In O.S. No. 885 of 1920 on the file of the Principal 
District Munsif’s Court, Tanuku, the widow sued for recovery 
of the property together with mesne profits on the ground that 
the will was a forgery, and obtained a decree on 6th Feb- 
ruary, 1922. Of Bayamma’s sons, the elder, Lachanna, died 
during the suit and the younger brother is the present plaintiff. 
He has brought the suit, out of which this appeal arises, to 
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recover from Viyyanna’s estate in the defendant’s hands a sum 
of Rs. 5,000 and odd on the ground that he paid this amount 
to Vivyanna’s creditors while he and his brother were in pos- 
session of the estate. The payments alleged are four in num- 
ber and further particulars of them will be found in the sche- 
dule attached to the plaint The learned Subordinate Judge 
has found that the payments alleged are true and that, since 
the plaintiff made them in good faith, he is entitled to be re- 
imbursed from the estate. The defendant appeals against a 
decree framed in these terms. 

It is necessary in the first instance to decide what is the 
true foundation for a suit of this character, and in what ctr- 
cumstances, apart from the question of proof of the debts, the 
plaintiff can succeed. Mr. Varadachari for the plaintiff, now 
respondent, suggests that every suit for reimbursement of such 
payments falls into one of three categories: 

(1) Where the person making the payment may be deemed 
to represent the estate, as in the case of a trustee or executor 
de son tori; 

(2) Where the payment is necessary for the preservation 
of the property; 

(3) Where the payment is made on behalf of the defend- 
ant and there is an implied contract for reimbursement. Suits 
of this character are provided for by sections 69 and 70 of 
the Contract Act. 

He concedes that class (3) has no application to the pre- 
sent suit, and that class (2) will only apply where the debt is for 
instance a mortgage decree under which the sale of the pro- 
perty has to be averted. The claims, he argues, fall under class 
(1), the payments made being recoverable on the ground that 
the plaintiff made them as representing the estate. , In order to 
make good this position, it is further admitted that the Court 
must be satished of the plaintiff's bona fides, embracing in that 
term not only hrs good faith in making the payments in the in- 
terests of the estate but also his belief in his own title to the 
estate. The question first arising therefore is whether that 
good faith may be presumed or has been proved. 

Upon this point the case of the appellant is that, in the liti- 
gation by which the defendant recovered the property, it was 
found ‘that the will was a forgery and that the plaintiff and his 
brother were privy to its fabrication. The respondent’s case 
is that they were innocent instruments in the hands of others, 
or at least that there is no proof of their complicity. As a pre- 
liminary to the discussion of this matter, some questions relat- 
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Saradamba ing to the admissibility of evidence have to be decided. The 
pee judgment of the District Munsif in the will swt is Ex. II and 
ramayya. the appellate judgment is Ex. S, and the appellant wishes to 
make use of certain of the contents of the former of these two 
judgments in order to show the plaintiffs gumlty knowledge. 
For all that appears, the only object with which these judg- 
ments were filed was to prove the decision in the will suit, 
which of course is res judicata in the present pro- 
ceedings. ‘That this is so is probable from the circumstance 
that the learned Subordinate Judge refrained in his judgment 
from any reference to their further contents. Nor is there 
anything to show. that in the Lower Court the defendant argued 
that those contents were admissible in evidence. Now, how- 
ever, she wishes to use Ex. II as proof not only that the will is 
a forgery but that the 2nd defendant knew it. It is open to 
question whether this judgment, or the appellate judgment, is, 
strictly speaking, legal evidence even of the first of these pro- 
positions. The issue tried was “Whether the will set forth in 
the defendant’s statement is true, valid and binding on the 
plaintiff,” and it ig clear that, speaking generally, a finding on 
an issue so framed, to give the plaintiff a decree, need not neces- 
sarily involve more than the conclusion that the will was not- 
proved to be either true or false. The affirmative finding that 
it was false, clearly expressed by the District Munsif, less 
clearly by the Subordinate Judge, was not really necessary for 
the purposes of the decree. Inasmuch, however, as the ques- 
tion substantially between the parties was whether the will was 
true or false, it may be taken to have been settled between them 
that it was a forgery. It remains to be seen whether there is 
evidence that the plaintiff and his brother were privy to it. 
The plaintiff was examined as P.W.. 2 in the suit but no effect- 
ive questions were put to him in cross-examination under this 
head, a seemingly inexplicable omission on the part of the 
defendant's vakil. In. particular, he was not questioned with 
reference to statements made by him as a witness in the prior 
litigation. That being the position, it is now sought to import- 
into the present case not indeed his deposition in the will suit 
but an abridged version of it contained in the judgment, Ex. II. 
This version relates to the circumstances in which the rough 
draft of the will was alleged to have been prepared and, so far 
° as appears, the plaintiff, as the 2nd defendant in that suit, de- 
š posed to these circumstances from first hand knowledge. We 
are clearly of opinion that no such use may be made of this 
extract. In the first place, the circumstances did not resemble 
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those in Gopu Nataraja Chetty v. Rajammal’, where the re- 
cital in a judgment of the terms of a codicil was allowed’ in 
proof of the contents of the document on the exceptional 
ground that it was admissible by consent of parties, no objec- 
tion having been taken to its admission. As we have said, for 
all that appears, no attempt was made to use this portion of the 
judgment in this manner at the trial, so that the question of the 
unchallenged admission of legally inadmissible evidence does 
not arise. We have not been referred to any provision of the 
Evidence Act under which a statement of a witness abstracted 
in a judgment can be made use of in lieu of the original state- 
ment itself. Indeed, it seems clear from section 63 of that Act 
that such a record is not even secondary evidence of the state- 
ment and, even if it had been, the conditions laid down by 
section 65 for its use had not been fulfilled. We think, there- 
fore, that if the defendant wanted to prove what the’ plaintiff 
had said as a witness in the will suit, she could have done so 
only by the production of the original deposition or of a certi- 
fied copy. Apart, however, from this difficulty, it seems that 
the statement cOuld have been used only in one of two ways— 
either under section 145 of the Evidence Act to contradict the 
witness or as an admission under section 21. For ‘the former 
purpose, it was incumbent upon the party examining the wit- 
ness, before proving the writing, to call his attention to those 
parts of it which were to be used for the purpose of contradict- 
ing him. It has been pointed out by the Judicial Committee in 
Bal Gangadhar Tilak v. Shrinivas Pandit? that this is an essen- 
tial step in the procedure, the omission of which is likely to 
cause grave injustice. In point of fact not only was his prior 
statement or even the version of it given in the judgment not 
put to the plaintiff but he was not asked ‘a single question as 
to what he said. It may be that as an admission the orginal 
deposition might have been filed in evidence without 
putting it to the party, but, even -assuming that the 
version in the judgment could be made use of in its place, 
it is clear that it would be an admission not that the will was a 
forgery but that it was genuine. We think then that it is not 
open to the appellant to make use of Exs. II and S, further 
than to show, at most, that the will was a forgery, in order to 
establish the plaintiff's lack of good faith. ‘This seems to have 
been the view taken by both parties and the Court at the trial, 
eae ae eae a E N S ee ee moe 
1 (1922) 43 M.L.J. 448 oo 
2. (1915) L.R. 42 I.A. 135. ILL.R. 39 B 441: 29 M.L.J. 34 (P-C.). 
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because the learned Subordinate Judge seems deliberately to have 
abstained from drawing any conclusions from the contents of 
those records. Had the vakil for the defendant obtained a 
copy of the deposition and cross-examined the, plaintiff upon it, 
it may be that he would have been able to show from his answers 
that he must have known about the fabrication of the will; but 
it is even doubtful whether this conclusion should be drawn 
from what the plaintiff said in the prior suit, because it does 
not follow that because he gave false evidence in support of its 
genuineness he must have known that was a forgery. We 
think, accordingly, that the footing upon which the Subordi- 
nate Judge deals with the question of good faith m paragraph 
12 of his judgment is correct in so far as he disregards the 
findings of fact in the previous suit and bases his conclusion 
in the plaintiffs favour merely upon the grounds that he and 
his brother Lachanna were minors at the time of Viyyanna’s 
death and were not shown to have had any hand in bringing 
the will into existence. The question is whether, upon the evi- 
dence which we are entitled to consider, this is a correct 
conclusion. 

We think it is clear from a variety of cases cited before 

us that, in order to qualify for a decree for reimbursement, the 
Court must be satisfied of the plaintiff’s abundant good faith. In 
the Privy Council case, Dakhina Mohan Roy v. Saroda Mohan 
Roy’, the plaintiff enjoyed a period of possession under a decree 
of the High Court of Calcutta which was subsequently reversed 
by the judgment of the Privy Council. In the interval, 
although he received only a trifling sum on account of rents and 
profits, he was called upon to pay and did in fact pay large 
sums for Government revenue and other charges assessed upon 
the estate In a suit to recover the amounts of these disburse- 
ments he obtained a decree which was reversed on appeal to 
the High Court. In further appeal to the Privy Council their 
Lordships said that - 
‘it seems to be common justice that when a proprietor in good 
faith pending litigation makes the necessary payments for the preserva- 
tion of the estate in dispute, and the estate is afterwards adjudged to his 
opponent, he should be recouped what he has so paid by the person who 
ultimately benefits by the payment, if he has failed through no fault of his 
own to reimburse himself out of the rents.” 

They point out that in the interval between the 
High Court and the Privy Council decrees he was not 
in , wrongful but in rightful possession. So much so 
that the defendants acted wrongfully when they in- 


3. (1893) L.R. 2 I.A. 160: I.L.R 21 C 142 (P C.) 
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terfered with the tenants upon the estate. The cir- 
cumstances of that case were, we think, widely different from 
the present one. A person who gets possession of property 
under a forged will can in no sense be said to be in rightful 
possession; and in so far as their Lordships base theig decision 
upon the danger to the estate which would have been involved 
by the plaintiff’s refusal to pay the Government revenue, the 
case falls rather under Mr. Varadachari’s second category. Here, 
in respect of at least the majority of the debts, the plaintiff can- 
not assert that payment was unavoidable in order to avert loss 
of the property. In another Privy Council case ‘in 
the same volume Abdul Walid Khan v. Shaluka Bibs, 
where one of two co-sharers who was in possession 
of the whole property was sued for the other halt 
share and counter-claimed in respect of certain litigation ex- 
penses defrayed which, it was claimed, were necessary to pro- 
tect the property, it was held that the mere circumstancé’ that 
the plaintiffs had got a benefit therefrom was not a ground for 
making them liable for any portion of those costs: l 

“The proceedings were taken by the defendant for his own beneft, 
and without any authonty express or implied from the plaintiffs; and the 
fact that the result was also a benefit to the plaintiffs does not create 
any implied contract or give the defendant any equity to be paid a share 
of the costs of the plaintiffs’’ 

This case, it is true, does not deal with the question of 
bona fides and seems to have been decided with reference to 
the terms of section 69 of the Contract Act. Instances of cases 
where the claim has failed from lack of bona fides are Chinna 
Alagumperumal Karayalar v. Vinayagathammal’, and, if we 
take the judgment of Devadoss, J., Gopala Atyarigar v. 
Mummacht Reddiar®. The leamed Judge held that the plain- 
tiff who took a conveyance of the property from the Ist de- 
fendant’s vendee after the 1st defendant had warned him that 
the sale to the vendee was nominal was no better than a specu- 
lative volunteer and could not have made in good faith certain 
subsequent payments to the lst defendant’s creditors. This 
view was not agreed in by Spencer, J., who considered that 
the plaintiff could recover under sections 69 and 70 of the Con- 
tract Act, but it seems clear that, if the test of good faith should 
have any application, the plaintiff was out of Court. Special 
considerations, arising out of the repurchase of the property by 
the ostensible owner at a Court sale, were held by Kumara- 
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swami Sastri,.J., in Mollaya Padayachi v. Krishnaswami Atyor' 
to qualify a mortgagee from that owner to a charge upon the 
property; but we think it is clear from the learned Judge’s 
observations that in the absence of those circumstances he would 
have held that the knowledge of the mortgagee of the infirmity 
of his mortgagor’s title would have becn fatal to his claim. 


A. number of other cases have been cited before us by the 
learned Advocate for the appellant, but they do not, in our 
view, throw any further light upon the question before us, which 
is, mdeed, a question to be amswered upon general considera- 
tions of' justice, equity and good conscience. The plaintiff 
gained possession of the property under a false title and while 
so holding it claims that he made several voluntary payments 
to discharge debts that would be enforceable against it, volun- 
lary in the sense that the payments, with one exception, 
were not made to avert the imminent loss of the property. 
Whether or not it is enough that the plaintiff should prove, to 
entitle him to recover the money from the real owner, that he 
believed in his own title, it seems indisputable that before grant- 
ing him a decreed the Court must be satisfied that that condi- 
tion was fulfilled. Unless he establishes the most unquestion- 
able good faith he can have no claim in equity to reimburse- 
ment. Now it seems to us that, in view of the finding that 
the will is not genuine, which we must adopt here as res jud- 
cata, the only footing upon which the plaintiff can get the relief 
for which he asks is by avowing the falsity of the will, or at 
the least conceding that it is not genuine, and by pleading that 
he set up a title to Viyyanna’s property, and paid the debts, 
in the relief that it was true. In the plaint, however, he 
adheres to the falsehood that the will is true, alleging in un- 
qualified terms that it was executed by Viyyanna; and neces- 
sarily there is no disavowal of knowledge that the will was not 
genuine. He repeats in his deposition as P.W. 2 the story 
that Viyyanna executed the will. That being so, it seems scarcely 
open to him now to contend that he at least acted in ignorance 
that the will was false. The two positions are irreconcilable. 


It may be objected that this line of reasoning is based 
upon too strict a standard of pleading and conduct; let us 
therefore see whether, in spite of the plaintiff's attitude, there 
are grounds upon which to infer his good faith. The learned 
Subordinate Judge thinks that as the plaintiff and his brother 
Lachanna were minors at the time of Viyyanna’s death and as 
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they were not shown to have had any hand in bringing the will 
into existence they should be held to have made the payments 
in good faith. The test proposed should be, we think, not 
whether or not they had a hand in the fabrication but whether 
at the time or within the period to which the payments elate 
they had knowledge that the will was false. It must in our 
opinion be inferred against an ordinary party who holds pro- 
perty under a false will that he has knowledge of the trie, state 
of affairs. How far, if it all, does the interference hold good 
in the case of a minor? To accept the mere fact of minority 
as suficient to exonerate a person from the imputation of 
guilty knowledge is to go a great deal further than, for in- 
stance, the Indian Penal Code goes in section 83, under which a 
child above seven years of age and under twelve, who has not 
attained sufficient maturity of understanding to judge of the 
nature and consequences of his conduct, is to be deemed not to 
have committed an offence. Youthfulness, it is true, must 
always be taken into consideration in inferring knowledge and 
intention; but in this respect no hard and fast line can be drawn, 
we think, between persons above and persons below the age of 
eighteen. 

The few facts which the evidence in this case discloses are 
these. The elder brother, Lachanna, is shown as of age when 
he executed the promissory note, Ex. B, on 14th November, 
1915, a few months after the date of the will. The plaintiff 
himself gives his age, when he deposed in 1927, as 26. In 
the receipt, Ex. A, passed to his brother and himself on 28th 
January, 1918, he is no longer described as a minor with his 
mother as guardian. He was probably, therefore, about fifteen 
when Viyyanna died and the alleged will came into exist- 
ence. It may perhaps be a fair inference that he was tpo young 
to bear a part in the fabrication of the will, although no such 
inference would arise, we think in the case of Lachanna. But 
confining ourselves to the real cssential knowledge of the facts 
and remembering that the mother must be assumed to have 
known them, it appears to us impossible to draw the affirma- 
tive conclusion, on grounds of abstract probability that the two 
sons, who alone stood to gain by the fraud, would have been 
kept in ignorance of them. This part of the case is very diff- 
cult to deal with, owing to what we cannot but regard as its 
mishandling by the defendant’s advisers. But that is no reason 
why the plaintiff should get a decree to which he is not en-° 
titled, and giving the matter the best consideration we can, we 
do not think that upon the record as it stands the requisite good 
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faith has been established. ‘This, in our view, disentitles the 
plaintiff from recovering in respect of any debts payment of 
which by him.was voluntary and not affected by any special 
considerations. 


Ít remains to apply these considerations to the four in- 
stances in which the plaintiff claims reimbursement for debts 
paid. Two of these items, Nos. 3 and 4, were debts upon pro- 
missory notes, and it {§ not claimed that payment of them was 
forced upon the plaintiff by immediate threat to any part of 
the property. The claims in respect of them, assuming them 
to be true, must accordingly be disallowed. Item 2 is a decree 
debt, in settlement of which the plaintiff and his brother are 
said to have paid Rs. 200 on 28th January, 1928 and obtained 
the receipt, Ex. A-1. In proof of this the plaintiff has exa- 
mined the creditor himself as P.W. 1, and the writer and an 
attestor of the receipt, P.Ws. 6 and 5. The creditor says that 
the payment was entered in his accounts, but these were neither 
produced for the plaintiff nor summoned for by the defendant. 
Our attention is drawn to the circumstances that not only was 
the payment not certified to the Court, as the plaintiff says the 
creditor promised to do, but execution was actually taken out 
again subsequent to the date of Ex. A-1 (vide Exs. III and 
III-a). The creditor himself denies that he took this course, 
and it may be that, as suggested, it was done under his stand- 
ing instructions which he failed to withdraw. Mr. Varada- 
chariar points out that, in the earlier execution proceedings, the 
sale proclamation (Ex. A), is dated 8th January, 1918, and 
that it is reasonable to suppose that since no sale took place some- 
thing must have been done to induce the creditor not to pro- 
céed; and that that makes it very probable that the payment was 
made on*28th January. As will be seen from para. 13 of the 
written statement, it is not the defendant’s case that the decree 
was ever realised by execution, and in view of the positive evi- 
dence of payment, we agree with the Lower Court that it should 
be accepted as true. Since, further, when payment was made 
the sale was imminent, we think that here no question of good 
faith arises, but that the defendant is bound to honour an 
obligation incurred for the purpose of saving the estate. 


Finally, there is item No. 1, which relates to a settlement 
of two debts due to one Rapaka Viyyanna under a mortgage 
eand a decree respectively. The decree was for ‘a sum of 
Rs. 1,278 on a promissory note and is dated 4th May, 1912. 
Execution of this decree was taken out in 1912 by warrants 
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of arrest and for attachment of moveables, but nothing was 
realized; and the decree-holder subsequently assigned the decree 
to one Lakshminarayanamurthi. It has not been contended 
that in execution of this decree matters ever reached the stage 
of proclaiming any part of the estate for sale, much less that 
the payment was rendered unavoidable by the need to ‘avert 
such a proceeding. We do not think that the mere fact that 
a debt is secured by a decree will render applicable the principle 
which we have accepted in the case gf item No. 2. Even 
admitting, therefore, the truth of this payment, we do not 
consider that the amount can be recovered. 

There remains the question whether upon any special con- 
siderations the plaintiff can claim refund of a payment of 
Rs. 1,593-6-6, assuming it to have been made, on the ground 
that the debt was under a mortgage secured upon the property. 
Our attention has been drawn to three cases decided by this 
Court, Symalarayudu v. Subbarayudu’, Chama Swams v. Padala 
Ananda and Palamalai Mudaltar v. The South Indian Export 
Company’ in which a claim of this kind was allowed, and it 
is argued that at least so far as title to the property was con- 
cerned the element of good fath was not deemed to be requi- 
site. The first of these cases related to a sale found invalid 
as antedated to an agreement. The circumstances of the 
second do not appear in full, but it was a case of a sale 
found to be invalid. In the third, there was a sale which was 
set aside as in fraud of areditors. It will be observed that in 
each of these cases the plaintiff acted under colour of a sale 
deed, voidable no doubt but apparently supported by considera- 
tion, and occupied a position quite other than that of a mere 
trespasser. This distinction was stressed by Devadoss, J., in 
Gopala Atyangar v. Mumnachi Reddtar’. That, as has been 
already said, was a case of a purchaser whose vendor bad, to the 
purchaser’s knowledge, only a nominal sale deed in his favour, 
and who discharged certain encumbrances on the property. 


Spencer, J., considered that the payments fell within the terms ` 


of section 69 of the Contract Act, a contention which, as I 
have explained, is not advanced here. Devadoss, J., differed, 
and since it was clear that the plaintiffs object was to sustain 
his claim to the property, held that he did nat make them bone 
fide for the purpose of preserving the property. He distin- 
guishes between a person holding under a title voidable or de- 
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feasible and a volunteer who knows that his so-called title is a 
mere sham. We must take it that the plaintiff’s title in the 
present case is of this latter description. In Narayana Kutti 
Goundan v. Pechkiammal Sundara Atyar, J., has discussed in 
what circumstances a person having no actual vested interest in 
the property—the case was one of a reversioner—may dis- 
charge a mortgage upon #, and on what principles he may re- 
cover. the money. He decided that a reversioner is not entitled 
to be subrogated to the mortgagee’s rights, and that he is not 
among the persons whom section 91 of the Transfer of Pro- 
perty Act permits to redeem. Finally, he held, that where the 
mortgagee held a decree under which he was proceeding to sell, 
and the reversioner intervened in order to save the property, 
he has sufficient interest in it to entitle him to a charge for 
repayment. The decision is based upon the interest possessed 
by the reversioner, and there can be little doubt from the learned 
Judge’s observations that he would have held that no such relief 
could be granted to a holder under a false title. We have been 
referred to no authority for the view that, where the plaintiff’s 
alleged title is found to have been false, and he has not suc- 
ceeded in showing that he hed possession of the property in 
good faith believing it to be true, a payment made to discharge 
a mortgage debt stands on any better footing than a payment 
made to discharge an unsecured debt. Nor do there seem to 
be any grounds based upon general principles of equity to make 
any such distinction. We must, therefore, disallow the claim 
In respect of the whole of item 1. 


On the issue of limitation we agree with the learned Sub- 
ordinate Judge that Art. 6] has no application but that the 
correct article is Art. 120, under which the suit was within time. 

The result of our findings is that except as regards item 2, 
a claim tô a sum of Rs. 200 and interest thereon as allowed by 
the Lower Court the appeal must be allowed and the plain- 


tiff’s suit dismissed. The appellant will get her costs through- 
out 


K.C. Appeal alowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—Mr. JUSTICE VENKATASUBBA Rao AND MR 
JUSTICE MADHAVAN Narr. 


Penugonda Venkataratnam and another .. Petttotrers* 
v. 
The Secretary of State for India in Council re- 
presented by the Collector of Kistna and 
others .. Respondents, 


Certiorari—Jurrisdiction of High Court to issue wrii—Nature and 
extent—O ficial -acts of Governor acing with Ministers—Interference— 


Form of application for wrt—Govermnent of India Act, Ss 106 (1) and 
110. 


A Union Board granted permission to a certain person to establish a 
rice mul within its jurisdiction The Collector suspended the resolution 
of the Board as the location of the mill was in his opinion detrimental to 
public health and his action was approved by the Local Government. Sub- 
sequently, however, the Government rescinded the previous order and there- 
upon certain residents of the locality, who alleged that they were pre- 
judicrally affected by the rescinding order, applied to the High Court to 
issue a writ of ceritorars to the Minister of Public Health, to call for the 
records and pass proper orders. Objection having been taken on behalf of 
the Government to the form of the application and to the jurisdiction of 
the High Court to issue a wnt of cerhorari, 

Held, that the application was wrong in form and that m ought to 
have been taken out against the Government of Madras, Ministry of 
Health, and not against the Minister of Public Health, Government 
of Madras 

Question whether amendment of the petition can be allowed not decided. 

Held, further, that because of Ss. 106 (1) and 110 of the Govern- 
ment of India Act, the High Court had no power to issue a writ of 
certtorar: against the Local Government acting with Ministers in respect 
of their official acts and the petition should be dismissed on that ground. 

The power to issue writs of cerfiorar: falls within the ‘‘omginal juris- 
diction” of the High Court as distinguished from its appellate or other 
jurisdictions. 


Nature of the writ of certiorari described. Jurisdiction of the High 
Court in certiorari elaborately discussed 


Per Venkatasubba Rao, J—The restrictive provisions, by which the 
jurisdiction of the High Court to issue writs of certtorars on the Gover- 
nor and Council or Governor and Ministers 1s excluded, are relics of the 
past, the continuance of which is both unnecessary and useless, especrally 
having regard to the new constitution 

Petition under clauses 2 and 7 of the Letters Patent 
(Madras) and sections 106 and 107 of the Government of 
India Act praying that for the reasons stated in the affidavit 
filed therewith, the High Court will be pleased to issue a writ 
of certtoran to the Honourable the Minister, Public Health 


*C.M.Ps. Nos. 2447 and 4277 of 1929. 20th December, 1929. 
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(1) calling for the records in the matter of G.O. Mis. No. 
673, Public Health, dated 11th March, 1929, cancelling G.O. 
No. 1214, Public Health, dated 9th June, 1928, and (2) to 
quash the proceedings in the said G.O. Mis. No. 673, Public 
Health, dated 11th March, 1929. 

The facts of the case are fully set out in the judgments. 

Sir Ç. P. Ramaswami Aiyar, P., Satyanarayana Rao and 
G. Sivaramakrishna Sastri for petitioners.—Both the orders of the 
Local Government are judicial acts inasmuch as a judicial proce- 
dure was adopted. As to the meaning of the expression “Judicial 
act” reference was made to the following cases: Queen v. The 
Corporation of Dublin’, per May, C.J., Ex parte Kingstown Com- 
misstoners?, R. (Wexford C. C.) v. Local Government Board, 
Sharp v. Wakefield’, The Queen v. London County Council, 
Owners of Cargo on Board S. S. Waikato v. New Zealand Shep- 
ping Company*, Reg. v. Nicholson", Reg v. Sunderland Justices, 
Reg v. Woodhouse’, Rex v. Electricity Commissioners, Frome 
United Breweries Co. y. Bath Justices Rex v. The Board of Educa- 
tion’?! affirmed on appeal in Board of Education v. Rice, Rex v. 
Minister of Health, Rex v. North Worcestershire Assessment 
Committee! and Rex v. Legislative Committee of the Church 
Assembly, 

These cases also indicate the nature of the writ of certiorari 
and the jurisdiction of the superior Court over an inferior tribu- 
nal. Reference was also made in this connection to Halsbury’s 
Laws of England, Vol. 10, pp. 161 and 171; Short and Mellor’s 
Crown Practice, 2nd Edition, pp. 14, 81 and 82; English and 
Empire Digest, Vol. 16, p. 398 and American Encyclopedia, Vol. 6, 
pp. 742 and 745. The cases in In re Mrs. Besani and Besant 
v. The Advocate-General of Madras'® deal with executive acts. 
The power of the High Court to issue writs is recognised therein. 

This is a proper case in which the writ of certiorari should 
be issued because the subsequent order of the Local Government 
rescinding its previous order is without jurisdiction. A statutory 


1. (1878) 2 Ir. 371 at 376, 2 LR. (1885) 16 Ir. 150 at 159. » 

3. (1902) 2 Ir. R. 348. 4.LR. (1891) A.C. 173 at 174, 178 179. 
5. L.R. (1892) 1 Q.B. 190 at 195. F 

6. L.R. (1999) 1 Q.B. 56. 7. L.R. (1899) 2 Q.B. 455, 


8. L.R. (1901) 2 K.B. 350 at 370, 371 (C.A.). 
9. L.R. (1906) 2 K.B. 501 (C.A.). 
10. L.R. (1924) 1 K.B. 171 at 190, 193, 204, 205 and 207. 
11. L.R. (1926) A.C. 586 at 602 
12, L.R. (1910) 2 K.B. 165. 13. L.R. (1911) A.C. 179. 
i 14 L.R. (1929) 1 K.B. 619 at 626, 627. 
i 15. L.R. (1929) 2 K.B. 397 at 405. 
i i 16. L.R. (1928) 1 K.B. 411. 
17. (1916) I.L.R. 39 M. 1164: 32 M.L.J. 151. 
18. (1919) L.R. 46-I.A. 176: I.L.R. 43 M. 146: 37 M.L.J. 139 (P.C), 
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body cannot review its decision unless such a powęr has been 
conferred by statute. Reliance was placed on the following cases: 
In re St. Nasawe Company®, Lala Prayag Lal v. Jæ Narain 
Singh®, David Nadar v. Gnanasambanda™ and Anantharaju 
Shetty v. Appu Hegade”. Batjnath Ram Goenka v. Nand, Kumar 
Singh! afirmed on appeal in Baijnatli Ram Goenka v. Nand 
Kumar Singh”. 


The original order having been made permanently the later 
order was illegal. To such a case the provisions of sections 13 
and 15 of the General Clauses Act do not apply. 


In certiorari, the High Court has the same unlimited 
jurisdiction as the Court of the King’s Bench in Eng- 
land. Reference was made to the Letters Patents of 
1800, 1862 and 1865, to section 9 of the Indian High 
Courts Act, 1861, and to section 106 of the Government 
of India Act, 1919. Reference was also made to the following 

ses: In the matter of Ameer Khan®, Nando Lal Bose v. Cor- 
poration of Calcutta, In re Nataraja Aiyar,™ In re Govinda 
Naw,™ Lakshmanan Chetty v. Corporation of Madras,” Com- 
missioner of Income-tax v. Krishna Atyar and Sons and un- 
reported judgment of Kumaraswami Sastri, J., in O.P. No. 276 
of 1928. In England the writ is freely issued against the Gov- 
ernment. Section 110 of the Government of India Act exempts 
the persons therein and not their acts. The power to issue writs 
appertains to the Judge of the High Court as such and is not part 
of any jurisdiction vested in the High Court. There is a dis- 
tinction between the expression “High Court” in section 110 and 
the expression ‘‘Chief Judge and Judges of the Supreme Court” in 
clause (8) of the Letters Patent, 1800. A distinction is also main- 
tained between the words “powers, jurisdictions and authorities”. In 
issuing a writ the High Court is merely exercising a power. 
Reference was made to the following cases: In the matter of 
Ameer Khan”, In re Nataraja Aiyar", Besant v. Advocate-Gene- 
ral of Madras", In re Kochunni Elaya Nair’! and In re Govindan 
Nar”. 


18 (1919) LR. 46 I.A 176. ILR. 43 M 146 at 157: 37 M.LJ 139 (PC) 


19. (1879) 12 Ch. D & 20. (1895) I L.R. 22 C 419. 
21. (1909) I.L.R. 33 M. 65:19 M.L.J. 725 
22 (1919) 37 MLJ 162 at 164 23. (1907) LL.R. 34 C 677 


24. (1913) L.R 40 IA. 54° I.L R. 40 C. 552 (P.C.) 
25 (1870) 6 Beng L.R. 392 at 437, 438. 
26. (1885) I.L R. 11 C 275. 
27. (1911) I.L R. 36 M 72 at 90, 93 23 M.L.J. 393. 
28 (1922) I L.R. 45 M. 922: 43 M.L.J. 3% (F.B.). ° 
29. (1926) I.L.R. 50 M 130: 51 M L J. 742 (F.B.). 
30. (1928) 56 M.L.J. 151 (F.B.). 
31 (1921) I.L.R. 45 M. 14: 41 M.L.J. 441. 
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Assuming that the issuing of the writ is an exercise of juris- 
diction, it is not an exercise of original jurisdiction as mentioned 
in section 110. Even in England the writ is issued only on the 
Crown side. The High Court in issuing the writ is merely exer- 
cising i{s powers of superintendence and correction. It is more 
like the revisional jurisdiction of the High Court which has been 
held to come under the appellate as contrasted with the original 
jurisdiction. See Venkata Reddy v. Taylor”, Chappan v. Moidin 
Kuti and Secretary of State v. British India Steam 
Navigation Company, In dealing with the history and 
scope of sections 106 and 110, Government of India Act, 
reference was made to Strange’s Notes of Madras cases, 
pP. 53, Collector of Sea Customs v Chidambaram, Secre- 
tary of State v. Hari Bhanji, Jehangir M. Cursethi v. Secre- 
tary of State," Messrs Best & Co., Ltd. v. The Collector of 
Madras, ® Chief Commissioner of Income-tax v. North Anania- 
pur Gold Mines, Ltd.® and Alcock, Ashdown & Co. v. Chief 
Revenue Authority of Bombay.” 

A writ of certiorari is issued as a matter of course when 
applied for by the Crown. It is issued ex debito fustitiae when 
applied for by a member of the public. A person specially agpriev- 
ed can apply. See The King v. Taunton St. Maryt and The 
Queen v. Justices of Surrey*?. It has been held that even a rival 
trader can apply. As to the meaning of “person aggrieved” re- 
ference was made to the following cases:—Rex v. Groom, Rex 
v. West Suffolk Compensation Authority,* Rex v. Bedfordshire 
County Counct and Rex v. Richmond Confirming Authority.*° 
The existence of another remedy does not matter if the writ 
is the primary remedy. Reference was made in this connection 
to White v. Steele", Rex y. North. Oakey, Ex partet, Sree Krishwra 
Doss v. Chandook Chand** and Meenakshi v. Iswaram®™. The 
writ is the only appropriate remedy when the order of a statutory 
body is bad for want of jurisdiction. 





32 (1893) ILL R 17 M 100:3 M.L.J. 259. 


33 (1898) I.L.R. 22 M. 68: 8 M.L.J. 231 (F.B.) 
34 (1911) 15 CWN 848 35 (1876) ILR.1 M 89 (FB). 
36 (1882) I.L.R. 5 M 273 37. (1902) I.L R. 27 B 199. 
38 (1918) 35 M.L.J 23 
39 (1921) I.L R. 44 M. 718 41 M.L J. 177 
40 (1923) L.R. 50 I.A 227:IL.R 47 B 742: 45M L.J. 592 (P.C). 
4) (1815) 3M & S 465: 105 E R. 685 
42 (1870) L.R. 5 Q.B. 466 at 472 
43 (191) 2 K.B. 157 at 162 
44 (1919) 2 K.B. 374 45. (1920) 2 K.B. 465 


46. (1921) 1 K.B. 248 
e 47. (1862) 12 C.B. (N S.) 383: 142 E.R. 1191 at 1202. 
48 (1927) 1 K.B. 491 
49. (1908) I.L.R 32 M 334- 19 M L.J. 307, 
50 (1927) 53 M L.J. 903, 
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The Government Pleadar (P. Venkataramana Rao), V. 
Govindarajachart, K. Venkatarama Raju, P. V. Rajamannar and 
B. T. M. Raghavachari for respondents.—The High Court has 
no jurisdiction to issue a writ of certiorari against the Governor 
acting with Ministers in respect of their official acts. Reliance 
was placed on sections 106 (1) and 110 of the Government of 
India Act. The High Court has the same powers as the old 
Supreme Court, but the Supreme Court itself did not have the 
power to issue a writ of certiorari against the:Government. In 
dealing with the power of the Supreme Court at Fort William 
reference was made to the East India Company Act, 1772, Letters 
Patent of 1774, and the East India Company Act, 1780. When 
the Supreme Court was constituted at Madras under the Govern- 
ment of India Act, 1800, it was placed on the same footing as 
the Court at Fort William. Clause (8) of the Letters Patent, 
1800, is subject to the restrictive provisions in the Act of 1800. 
Section 9 of the High Courts Act, 1861, does not confer on the 
High Court any higher power than what the Supreme Court pos- 
sessed. The Government of India Act merely enacts the pre- 
existing law. The exemption in favour of Governor and Council 
enures for the benefit of Governor and Ministers. Reliance was 
placed on section 31 of the General Clauses Act. Even otherwise, 
the grant of the writ will be without jurisdiction because a writ 
issued against the Governor and Ministers will really involve the 
exercise of jurisdiction against the Governor. In issuing writs 
of certiorari the High Court exercises original jurisdiction as con- 
trasted with appellate jurisdiction. Even in England the writ is 
issued by the King’s Bench only in the exercise of its original 
jurisdiction. Reliance was placed on Short and Mellor’s Crown 
Practice, 2nd Ed., p. 14, Annual Practice, 1928, p. 1610 and Annual 
Practice, 1929, p. 2171. The High Court has consequently no 
power to issue a writ of certtcrari against the Local Government. 

Counsel was stopped. 

P. Satyanarayana Rao replied. 

The Court made the following 

ORDER. Venkatasubba Rao, J—This is a rule calling upon 
“the Minister, Public Health, Government of Madras,” to show 
cause why an order made by him on the 11th of March, 1929, 
should not be quashed on certtorart. The ground on which 
the rule was obtained may be shortly stated. The Nuzvid 
Union Board granted permission to a certain person to estab- 
lish a rice mill within its jurisdiction. The Collector sus- 
pended the resolution of the Board, as, in his opinion, the estab- 
lishment of a mill in the locality in question “was likely to Be 
detrimental to public health”. The Local Government passed 
proceedings under sections 38 and 196 of the Local Boards Act 
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(1920), on the 9th of June, 1928, directing that the Collector’s 
order “shall continue in force permanenily’. Subsequently 
this order was rescinded on the 11th of March, 1929, the result 
being that permission to establish the mill was accorded. This 
rule was issued at the instance of certain residents of the local- 
ity who complained that they were prejudicially affected by the 
order in question. The point of law raised by them is that 
the order impeached was one made without jurisdiction. They 
contend that there is no power of review: enabling the Local 
Government to rescind its order purporting to be “permanent” 
under section 38. 

The order was issued by “the Government, Ministry of 
Public Health.” 

Section 46 of the Government of India Act prescribes that 
the Presidency of Madras shall be governed, in relation to re- 
served subjects, by the Governor in Council, and, in relation to 
transferred subjects, by the Governor acting with Ministers. 
We are now concerned with a transferred subject. 

Section 49 provides that orders and proceedings of the 
Government of a Governor’s province shall be expressed to be 
made by the Government of the province. It further enacts 
that the Governor may make rules’ for the convenient transac- 
tion of business, in his Executive Council and with his Minis- 
ters. It says that every order made or act done in accordance 
with those rules and orders shall be treated as being the order 
or the act of the Government of the province. 

It is clear from this, that the application made to us is 
wrong in form. Sir C. P. Ramaswami Aiyar, for this reason, 
asks us for leave to amend his petition, by substituting “The 
Government of Madras, Ministry of Local Self-Government” 
for the words “The Minister, Public Health, Government of 
Madras”. I shall deal with the real substance of er issue, as 
tf the amendment has ‘been allowed. 

Two main questions arise: 

‘What is the jurisdiction of the High Court in certio- 
rari? | i 

2. Can certtorari issue against the Governor acting with 
Ministers? l 

As regards the, first point, the nature of this writ is thus 
described in Short and Mellor’s Crown Practice, 2nd Ed., page 
14: 


` “The writ of certiorari is the process by which the King’s Bench 
Dıvisidn, iñ the exercise of its superintending power over inferior juris- 
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dictions, requires the Judges or officers of such jurisdictions to certify 
or send proceedings before them into the King’s Bench Division, whether 
for the purpose of examining into the legality of such proceedings, or for 
giving fuller or more satisfactory effect to them than could be done by 
the Court below.” 


The Court of King’s Bench (or Queen’s Bench when a 
Queen is on the Throne), as the learned authors explain, derives 
its title from the fact that the Sovereign himself formerly sat 
in the Court. They then add: ti 


“The theory of the Sovereign's presence has always been kept up 

; The jurisdiction of this Court 1s very high and transcendent. 

It “eens all infemor jurisdictions within the bounds of their authonty. 
i It commands Magistrates and others to do what their duty 
requires in every case where there is no other specific remedy. It pro- 
tects the lierty of the subject by speedy and summary interposition.” 


(Page 2) 

I am prepared to adopt and apply the law on this subject 
as laid down in the English books and decisions. It is unneces- 
sary to deal with the numerous cases which Sir C. P. Rama- 
swami Aiyar has quoted. The law has been most succinctly 
stated in some of the most recent decisions on the point. 


In Frome United Breweries Co. v. Bath Justices’ Lord 
Atkinson quotes with approval the following passage from the 
judgment of May, C.J., in The Queen v. Corporation of Dublin’: 


‘“Tt is established that the writ of certsorars does not lie to remove 
an order merely ministerial, such as a warrant, but it lies to remove and 
adjudicate upon the validity of acts judicial. In this connection the term 
‘judicial’ does not necessarily mean acts of a Judge or legal tribunal 
sitting for the determination of matters of law, but for the purpose of 
this question a judicial act seems to be an act done by competent authority, 
upon consideration of facts and circumstances, and imposing lability or 
affecting the mghts of others. And if ‘there be a body empowered by 
law to inquire into facts, make estimates to impose a rate on a district, 
it would seem to me that the acts of such a body involving such conse- 
quences would be judicial acts.” ° 


. Similarly in Rex v. Minister of Health? Lord Hewart, 
C.J., cites with approval the following passage from the judg- 
ment of Atkin, L.J., in Rex v. Electricity Commissioners‘ :— 

‘‘ Whenever any body of persons having legal authority to determine 
questions affecting the rights of subjects, and having the duty to act judi- 


cially, act ın excess of their legal authority they are subject to the con- 
trolling jurisdiction of the King’s Bench Division exercised in these writs.” 


The latest case on the point is Rex v. North Worcester- 
Shire Assessment Committee’, and the law is admirably sum- 
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med up in it, in regard to the powers of superior Courts to 
issue prerogative writs. 

I may also refer to the observations of Brett, L.J., in 
The Queen v.. Local Government Board’: 

“I think I am entitled to say this, that my view of the power of pro- 
hibition at the present day is that the Court should not be chary of exer- 
cising it, and that wherever the legislature entrusts to anybody of persons 
other than’ to the superior Courts the power of sumposing an obligation 
upon individuals, the Courts ought to exercise as widely as they can the 
power of controlling those bodies of persons if those persons admittedly 
attemipt to exercise powers beyond the powers given to them by Act of 
Parliament.” 

These various statements, with great respect, I adopt. 
Subject to the exception with which I shall deal, the High Court 
possesses the same jurisdiction in certiorari as the Court in 


England. 

I shall now deal with the second point. Sir C: P. Rama- 
swami Aiyar contends that we possess the same unlimited juris- 
diction in this respect as the Court of King’s Bench. He relies 
mainly, if not solely, on clause 8 of the Letters Patent estab- 
lishing the Supreme Court at Madras (dated the 26th Decem- 
ber, 1800). It provides: 

“And it ıs our further Will and Pleasure, that the said Chief Justice, 
and the said Puisne Justices shall, sevcrally and respectively be, and they 
are all and every one of them hereby appointed to be, Justices and Con- 
servators of the Peace, and Coroners, within’ and throughout the Settle- 
ment of Fort St. George, and the Town of Madras, and the Limits thereof, 
and the Factories subordinate thereto, and all the ‘Serritones which 
uow are, or hereafter may be, subject to, or dependent upon, the Gov- 
ernment of Madras aforesaid; and to have such Jurisdichon and Autho- 
rity as Our Justices of Our Court of King’s Bench have, and may 
lawfully exercise, within that part of Great Britain, called England, as far 
as circumstances will admit.’’ 

This clause consists of two parts and we are concerned 
with the stcond. By the first part, the Judges are appointed 
Conservators of the Peace and Coroners. The second part con- 
fers on them a distinct and independent jurisdiction. This is 
not merely ancillary to or explanatory of the first, but confers 
on the Judges a separate authority and jurisdiction. Mr. 
Justice Sundara Aiyar’s construction in In re Nataraja Aiyar 
seems, with all respect, forced and far-fetched. My view re- 
ceives support from the judgment of Mr. Justice Sadasiva 
Atyar in that case— 

“The High Court hag inherited the powers of the Supreme Court and 
if this clause stood alone, I should, on the strength of it, hold without 
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hesitation that we possess jurisdiction in certiorari, as extensive as that 
possessed by the Court of King’s Bench.” 


This leads me to examine certain Statutes and Charters to 
which the learned Government Pleader has drawn our atten- 
tion. They preceded the Letters Patent to which J have refer- 
red and serve to explain the scope and effect of clause 8*of that 
Patent. The first Act, which is material in this connection, is 
the East India Company Act, 1772 (13 Geo. III, c. 63). 

Section 13 enacted that it shall be lawful for His Majesty 
by Letters Patent to establish a Supreme Court of Judicature 
at Fort William, which Court shall have full power and autho- 
rity to exercise all Civi, Criminal, Admiralty and Ecclesiasti- 
cal Jurisdiction. 

I may pass over section 14 and refer to sections 15 and 17 
which alone impose certain restrictions in regard to the juris- 
diction possessed by that Court. 

Section 15 rendered the Governor-General and Members 
of his Council immune in respect of certain offences. 

Section 17 exempted them and certain other high officers 
from arrest or imprisonment upon any action or proceeding in 
that Court. 

These restrictions are not relevant to the matter in hand 
and the jurisdiction of the Supreme Court was not otherwise 
limited. l 

In pursuance of this Act, by a Letters Patent, dated the 
zoth of March, 1774, a Supreme Court was established at 
Calcutta with plenary powers. Into the conflict that arose in 


consequence between the Judges of that Court and the Exe- 


cutive Government, it is needless to enter. gwas then thought 
desirable, in the interests of good administration, to limit the 
powers of the Court, and to secure that object the Act known 
as the East India Company Act, 1780 (21 Geo. TII, c 70) 
was next passed. 


The preamble is instructive. After referring to the pre- 
vious Act and the Letters Patent, it goes on to say that they 
led to dissensions between the Judges of the Supreme Court 
and the Governor-General and his Council. The result was 
disastrous. To use the very words— 

‘“The minds of many inhabitants ..... have been disquieted 
with fears and apprehensions and further mischiefs may possibly ensue 
Yoda oan. es ce if a reasonable and suitable remedy be not provided.” 

It was therefore enacted— 

“(1) That the Governor-General and Council of Bengal shall not be R 


ject, jointly or severally, to the jurisdiction of the Supreme Court of Fort 
William in Bengal for or by reason of any act or order, or any other 
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matter or thing whatsoever counselled, ordered or done by them in their 
public capacity only, and acting as Governor-General and Council. 

(2) And . « lÉ any person or persons shall be impleaded in any 
action or process, civil or criminal, in the said Supreme Court for any 
act or acts done by the order of the said Governor-General and Council in 
writing, he or they may plead the general issue, and give the said order in 
evidences which said order, with proof that the act or acts done has or 
have been done according to the purport of the same, shall amount to a 
sufficient justification of the said acts, and the defendant shall be fully 
justified, acquitted and discharged from all and every sut, action and 
process whatsoever, civil or cmmuinal, in the said Court. 

(3) Provided always, that with respect to such ordér or orders of 
the said Governor-General and Council as do or shall extend to any British 
gubject or subjects, the said Court shall have and retain as full and com- 
petent jurisdiction as if this Act had never been made: 

(4) Provided also, that nothing herein contained shall extend or be 
construed to extend to discharge or acquit the said Governor-General and 
Council, jointly or severally, or any other person dr persons acting by or 
under their order, from any complaint, suit or process before any com- 
petent Court in this kingdom, or to give any other authority whatsoever 
to their acts than acts of the same nature and description had by the laws 
and statutes of this kingdom before this Act was made” 

It is the first section that is now material. In regard to 
the matters specified, it totally removes the Governor-General 
and his Council from the jurisdiction of the Supreme Court. 

What I have so far said pertains to the Supreme Court at 
Fort William. We must now turn to the Government of India 
Act,-1800 (39 and 40 Geo. III, c. 79). After reciting and 
referring to certain matters, it provides for the establishment 
of a Supreme Court at Madras. But that Court is to be, to 
quote the words of the Act— 

“In the same form and with the same powers and authorities as that 
now subsisting . . . . at Fort Willam in Bengal.” 

The relevant part of what follows, I reproduce— 

“(2) It shall be“lawful for His Majesty . . . to establish a Supreme 
Court of Judicature at Madras . . with full power to exercise such 
jurisdictions . .., and to be invested with such power and authorities, 
Privileges am immunities - and subject to the same limitations, 
restrictions and control within the said . . . Town of Madras and Terri- 
tories dependent on the Government of Madras . . as the said 
Supreme Court of Judicature at Fort William in Bengal is invested 
with or subject to within the said Fort William or the Kingdoms or pro- 
vinces of Bengal, Bihar and Orissa: 

(3) Provided always that the Governor and Council at Madras and 
the Governor-General of Fort Wiliam aforesaid shall enjoy the same 
Cxemption and no other, from the authority of the said Supreme Court of 
Judicature to be there erected, as is enjoyed by the said Governor-General 
and Council at Fort Wiliam aforesaid from the jurisdiction of the 
Supreme Court of Judicature there already by law established,” 


Thus, in every respect, the two Courts were placed on the 
same footing, that is, the Court already existing and the Court 
to be established. The words used are direct and pointed. No 
higher powers can be conferred on the Supreme Court to be 
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established, than those possessed by the Court at Fort William. 
The Governor and his Eo uncil are exempted from its jurisdic- 
tion in the same way, and to the same extent, as the Governor- 
General and his Council from the jurisdiction of the Calcutta 
Court. ° 


Then we come to the Letters Patent establishing the 
Supreme Court at Madras, dated the 26th December, 1800. 
clause 23 provides tnter alia— 


‘nor shall it be competent for the said Court to hear or AAE 
or to entertain or exercise jurisdiction m any suit or action against the 
Governor-General of Fort Willram, or the Governor or any of the Council 
of the said Settlement, for or on account of any act or order, or any other 
act, matter or thing whatsoever, committed, ordered or done by them in 
their public capacity, or acting as Governor-General, or Governor and 
Council.” 

The limitation here mentioned, it may be said, is not quite 
as extensive as that in the Act itself, for in this clause, only 
suits or actions are mentioned, whereas the Act totally excludes 
wll jurisdiction and authority. ‘This is a detail which may be 
ignored, it being obvious that the powers of the Court as laid 
down in the Act cannot be enlarged by the Letters Patent issued 
under it. 

Now let us go back to clause 8 of this Charter on which, 
as I have said, Sir C. P. Ramaswami Atyar so strongly reltes. 
It confers on the Judges of the Supreme Court at Madras the 
same jurisdiction as that possessed by the Judges of the Court 
of King’s Bench. Perfectly true; but this clause is subject to 
the sections of the Act which controls the Charter. The posi- 
tion may be thus summed up. The Charter of the Calcutta 
Supreme Court gave that Court, as it were, unrestricted juris- 
diction. It contained a provision, clause 4, in terms identical 
with clause 8 of the later Charter of the Madras Supreme 
Court. It said, in terms, that the Judges of the Supreme Court 
at Fort William shall have jurisdiction and authority as extens- 
ive as the Judges of the King’s Bench Court in England. This 
led, as I have pointed out, to dissensions between the Judges of 
the Supreme Court at Fort William and the Executive Govern- 
ment. Thereupon, an Act was specially passed to curtail the 
powers of that Court. This history was not allowed to be re- 
peated in the case of the Madras Supreme Court. An Act was 
first passed which defined the limits of the Court to be estab- 
lished. It was specially enacted that that Court was not -to 
have any higher powers than those the Calcutta Court possess- 
ed after its powers had been curtailed. What is the result? 
Clause 4 of the Charter of the Calcutta Court was qualified by 
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an’ Act passed subsequent to it, namely, the Act of 1780; where- 
as, clause 8 of the Charter of the Madras Court becomes res- 
tricted in its operation, by an Act which had been passed 
previous to it, namely, the Act of 1800. 


I now pass on to the next stage. The Indian High Courts 
Act, 1861 (24 and 25 Vict, c 104) was passed and gave 
to the Crown authority to establish High Courts in the Presi- 
dency Towns. It abolished the Supreme Courts and the Sudder 
Courts and provided for the jurisdiction and powers of the High 
Courts. 

Section 9 runs thus: 


“Each of the High Courts to be established under this Act shall have. 
and exercise all such civil, criminal, admiralty and vice-admiralty, testa- 
mentary, intestate and matrimonial jurisdiction, original and appellate, and 
all such powers and authority for and in relation to the administration of 
justice in the Presidency for which it is established, as Her Majesty may 
by such Letters Patent as aforesaid grant and direct, subject, however, 
io such directions and limitations as to the exercise of original, civil and 
criminal jurisdiction beyond the limits of the Presidency towns as may 
be prescribed thereby; and save as by such Letiers Patent may be other- 
wise directed and subject and without prejudice to the legislative powers 
in relation to the matters aforesaid of the Governor-General of India 
in Council, the High Court to be established in each Presidency shall have 
and exercise all merisdiction and every power and authority whatsoever 
in any manner vested in any of the Cowrts m the same Presidency abo- 
lished under this Act at the time of the abolition of such last-mentioned 
Courts” 

It is the second clause that is material for the present pur- 
pose. Each High Court, it says, shall have the jurisdiction 
and power vested in the abolished Courts at the time of their 
abolition. It is this provision that Sir C. P. Ramaswami Aiyar 
invokes in his favour. By virtue of it the High Court inherits 
the jurisdiction of the Supreme Court, but if the power con- 
tended for was not possessed by the Supreme Court itself, this 


clause cannot avail the applicant. 


Having regard to the opening words of the’ clause referred 
to, the question arise’: Have the Letters Patent “otherwise 
directed”? Far from it; they contain, in fact, no provision cor- 
responding to clause 8 of the Charter of 1800. The High 
Court, therefore, derives its power to issue prerogative writs, 
not from any express clause in the Charter, but from section 9 
of the Act, which preserves intact the powers of the abolished 
Courts. It follows, therefore, that the Letters Patent have 
not enlarged the jurisdiction of the High Court in certiorari. 
Ismay refer to the dictum of Mr. Justice Kernan that the pro- 
vision relating to the exemption of the Governor and Members 
of Council is not affected by the High Courts Act of 1861, or 
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the Letters Patent of 1865, Colector of Sea Customs v. Chi- 
dambaram*. 


Finally, the various High Courts Acts were repealed in 
their turn by the Government of India Act. Section 106 (1) 
enacts: ° 

“The several High Courts are Courts of record and have such juris- 
diction, original and appellate, including admiralty jurisdiction in 
respect of offences committed on the high seas, and all such 
powers and authority over or'in relation to the administration of justice, 
including power to appoint clerks and other ministerial officers of the 
Court, and power to make rules for regulating the practice of the Court, a3 
are vested in them by Letters Patent, and, subject to the provisions of any 
such Letters Patent, all such jurisdictions, powers and authority as are 
vested in those Courts, respectively at the commencement of this Act”? 


This does not carry the matter further. The question 
ultimately resolves itself into: Did the Supreme Court pos- 
sess the power in question? If yes, the High Court (having 
inherited its jurisdiction) has it. If not, it does not possess it. 

It is said, by way of answer, that the Government of India 
Act has repealed the East India Company Act, 1780 (21 Geo. ITI, 
c. 70) and the Indian High Courts Act, 1861 (24 and 25 Vict., 
c 104). But this is utterly irrelevant, for, what matters for 
the present purpose whether they have been repealed or not? 
The repealed Acts serve merely to show what the powers of 
the abolished Courts were. We are not directly concerned 
with the Acts themselves. 


It is next suggested that the exemption of the Governor- 
General and Council is subject to the proviso relating to British 
subjects (see the sections of 21 Geo. ITI, c. 70, quoted above). 
The argument is thus put: Since the passing of the Govern- 
ment of India Act, 1858, natives of British India are British 
subjects (see Halsbury’s Laws of England, Vol. X, page 
588) and the order complained against affects the 
rights of such subjects and therefore the immunity 
claimed does not extend to it. The short answer is, that the 
proviso has no bearing on the section which relates to the ex- 
emption in question. That proviso (unlike the succeeding one) 
tefers to matters dealt with in section 2 and not in section 1. 

Then comes the question, does the exception by stattite in 
favour of “the Governor and Council” enure to the benéfit of 
“the Governor acting with Ministers’? The Act says: ‘“The 
Governor and Council shall enjoy the same exemption as is 
enjoyed by the Governor-General and Council” (section 3 of 39 
and 40 Geo- III, c. 79 already quoted). And what is the ex- 
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emption that the latter enjoy? The Statute of 1780 provides 
that they are exempted jointly and severally. The Governor 
is thus individually not amenable for acts done in his official 
capacity. As granting the writ against “the Governor acting 
with Ministers” involves the exercise of jurisdiction against 
the Governor himself, it follows, that we must even as against 
that body, refuse to issue cérttorart. -To this subject I shall 
return when dealing with an allied argument in connection with 
section 110 of the Government of India Act. 


- The learned Government Pleadér relies upon section 31 
of the General Clauses Act (X of 1897) for construing the 
expression “The Governor and Council” as including “the 
Governor acting with Ministers.” It provides (omitting words 
not material): a 


`- “Tn any enactment made by any authority in British India before the 
date on which section 3 of the Government of India Act, 1919, comes into 
operation . any reference by whatever form of words to an autho- 
rity, authorised by law, . . to administer executive Government 
shall, where a corresponding new authority has been constituted by the 
Government of India Act, 1919, be es : as a refcrence to 
such new authority.” 


This was added iaie General Clauses:Act by Act XXXI of 
1920. Are the.requirements of this section fulfilled? First, 
the enactment in question (the Government of India Act, 1800) 
was made before the date specified in the section. Secondly, 
was it made by an authority in British India? Is this to be 
confined as contended for by the applicant to an authority situat- 
ed in British India? I see no reason to limit it in that way. The 
word “authority” according to Webster’s Dictionary may mean 
a body exercising power. Substituting those words, the sec- 
tion reads thus: 


“In any, enactment made by anybody exercising power in British 
India.” 


The British Pafiameni being such a body, the enactment 
in question answers this description. Is the Indian Legislature 
then competent to provide for the interpretation of: words 
occurring in an Act of Parliament? Having regard to the fact 
that the Act in which the expression occurs is a repealed one 
and having advertence to the rule embodied in section 65 of 
the Government of India Act, I am disposed to think that we 
can, call in aid section 31, in construing the words in the Act 
of 1800. In that case, what is the new Executive Authority 
which corresponds to the “Governor and Council” of 1800? 
Section 46 of the Government of India Act (already quoted) 
says that each Presidency shall be governed, in relation to 
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reserved subjects, by a Governor in Council and, in relation to 
transferred subjects, by the Governor acting with Ministers. 
The authority with which we are now concerned is the Gover- 
nor acting with Ministers and therefore the exemption extends 
to that body. But this was the conclusion at which I arrived 
also on another (and in my opinion safer) ground. 

I now proceed to deal with the next contention of the 
Government Pleader, that section 110 of the Government of 
India Act also excludes our jurisdiction. This is pleaded in 


the alternative as the second ground. The relevant part of. 


that section runs thus: 

‘*The Governor-General, each Governor, Lieutenant-Governor and 
Chief Commissioner and each of the members of the Executive Council of 
the Governor-General or of a Governor or Lieutenant-Governor, and a 
Minister appointed under this Act shall not— 

(a) be subject to the onginal jurisdiction of any High Court by reason 
of anything counselled, ordered or done by any of them in his public 
capacity only; nor 

(b) liable to be arrested or ımprisoned in any suit or proceeding in 
any High Court acting in the exercise of its omginal jurisdiction;’ 


In the first place, the question arises, if exemption gier 
wise exists (as I have held ıt does), why was section 110 enacted 
at all? Mr. Rajamannar’s argument seems plausible; he says 
by section 9 of the High Courts Act of 1861 (already quoted), 
the Court was invested with two distinct jurisdictions: 
first, jurisdiction of the abolished Court (second clause) 
and, secondly, jurisdiction freshly conferred (first clause). 
The old jurisdicton was excluded in the manner al- 
ready stated. How was exemption to be obtained from 
the jurisdiction newly conferred? This was secured by 
the enacting of section 110.. Then another difficulty 
presents itself, why was this exclusion restricted to the original 
jurisdiction? I do not think it necessary to refer to the answer 
attempted. The fact remains, that Governors and Ministers 
are declared not amenable to the original jurisdiction of the 
High Court in respect of their official acts. Then is the juris- 
diction in certorers original? I think the question must be 
answered in the affirmative. By section 34 of the Judicature 
Act of 1873 (corresponding to section 55 of the present Act of 
1925) to the Queen’s Bench Division of the High Court were 
assigned— 

“All causes and matters . . which would have been within 


the exclusive cognizance of the Court of Queen’s Bench in the exercise 
oi its orginal jumsdiction’’ 


a 

This is explained thus in the “Supreme Court Practice”: 
‘Matters within the exclusive cognizance of the Court of Queen's 
Bench in the exercise of its orginal jurisdiction at the commencement of 
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this Act included the supervision of decisions of inferior tribunals generally 


by certiorari. ce as Supreme Court Practice, 1928 page 1610 


I must sara myself against being understood that the 


term “Original Jurisdiction” in this, context- connotes that the 


writ cannot be issued outside the limits of the City. This is 
not the sense in which that expression is used- The jurisdic- 
tion in the exercise of which the writ is granted is original, as 
contrasted with appellate. This jurisdiction termed “original” is 
not-to be confused with “original civil jurisdiction’. mention- 


ed in section 12 of the Letters Patent. The last mentioned 
“jurisdiction can be exercised by its very nature, within certain 


local limits. But the jurisdiction possessed by the High Court 
in the matter of certtorars is supervisory or corrective. and, on 
the English analogy, extends over all inferior Bien amiena- 
ble to its authority. r. 


g 7 
+’ 


Again, under this section, a ieee sifiilar to the 
one I have already noticed. A Governor is exempted, so is a 
Minister, but there is no exemption in favour ‘of “the Gover- 
nor acting with Ministers’. I may point to’a similar lacuna in 
the section even in the case of “the Governor in Council,” for, 
while it mentions both the Governor and the Members: it 


‘= docs not in terms refer to “the Governor in Council”. Reading 


the section strictly, the Governor.is exempted, so are the Mem- 
bers and the Ministers. But this exemption does not extend 
to “the Governor in Council” or the “Governor acting with 
Ministers”. We must construe the section reasonably. If each 
of these individuals enjoy, “immunity in respect of his public 
acts, it stands to reason that they should likewise be exempt 
when acting jointly. ` 


I am, therefore, constrained to bold that our jurisdiction 
is excluded. The ‘restrictive provisions, which drive us to this 
conclusion, are mere relics of the past, dating ‘back to the dis- 
cord of the Supreme Court and the Governor-General’s Coun- 
cil—see Supplement to the Government of -India, by Ilbert, 
(1916), page 154. In the words of Kernan, J., in respect of 
an allied matter in Collector of Sea Customs v. Chidambaram,’ 
already quoted, the continuance of these exceptions, is both 
unnecessary and useless. These remarks apply with greater 


- force at the present day, having regard to the new constitution. 
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In England, as`shown by the numerous cases cited at the Bar, 
prerogative writs lie to the Government in its various depart: 
ments. I see no reason for retaining the restrictive provisions 
in regard to the High Courts in India. It is, however, our ‘duty 
to give effect to the law as we find it. I must, therefore, 
refuse to make the rule ntsi absolute. The application is dis- 
missed with costs (two sets). We must fix a special fee, but 
we cannot penalise the petitioner by ordering him to pay a sum 
adequate to the importance of the case and the time it has 
taken. Accordingly, we fix the fee of the Government at 
Rs. 350 and the other respondent’s costs at Rs. 75. 


The petitioners will pay Rs. 350 to the 3rd respondent 
and Rs. 75 to the 4th respondent for their respective costs in 
this petition. 

Madhavan Nasr, J—C. M. P. No. 2447 of 1929,—In. this 
application directed against (1) the Secretary of State for India 


in Council, (2)-the Honourablq the Minister of Public Health,, 


the Government of Madras, (3) the Secretary for Public Health, 
Government of Madras, and (4) Vezzu Venkata Narasimham 
of Nuzvid, the petitioners request this Court to issue a writ of 
certtorart to the Honourable the Minister, Public Health, call- 
ing for the records in the matter of G.O. No. Mis. 673, P.H., 
dated 11th March, 1929, cancelling G.O. No. Mis. 1214, PH, 
dated 9th June, 1928, to quash the said proceedings and to pass 
such order or orders as this Court may deem fit. 


Local Self-Government Department, G.O. No. Mis. 1214, 
P.H., dated 9th June, 1928, was passed in the: following cir- 
cumstances. By its resolution No. 71, dated 20th - January, 
1928, the Nuzvid Union Board granted permission tq the 4th 
respondent to establish a rice mill against the advice of the 
District Health Officer, Kistna, who considered it most undesir- 
able.as the site was in the midst of dwelling houses and-on a 
busy thoroughfare and in the heart of the town. The Collector, 
in his proceedings, dated 10th February, 1928, suspended -the 
Union Board’s resolution as, in his opinion, the éstablishment 
of a mill in the locality was likely to be detrimental to the 
public health, The Union Board was given an opportunity to 
show cause why the Collector’s orddr should not be made to 
continue in force permanently. The Government were not im- 


pressed with the arguments of the Union Board; and they con-° 


curred with the Collector that the establishment of a mill in the 
heart of the town should not, in the interests of public health, 
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be agreed to. Narrating these circumstances, the order ended 
as follows:— 


‘“In exercise of the powers conferred on them by sub-section (2) of 
sections 38 and 19% ot the Madras Local Boards Act, 1920, they accord- 
ingly direct that the Collector's order contained in his proceedings, dated 


10th Fébruary, 1928, shall continue in force permanently and the permission 
1s cancelled 


(By order of the Government, Ministry of Public Health.) 
(Sd) C.W.E. Corton, 
Secretary to Governnent.” 


The above order was subsequently rescinded by the Gov- 
ernment by Local Self-Government (Public Health) Depart- 
ment, G.O. No. Mis. 673, P.H., dated 11th March, 1929, which 
this Court is now called upon to quash by the issue of a writ 
of certtoran. After mentioning in the first paragraph that the 
Government in G.O. No. Mis. 1214, P.H., dated 9th June, 
1928, the G.O. already quoted, directed that the Collector’s 
order suspending the resolution of the Nuzvid Union Board, 
No. 71, dated 20th January, 1928, should continue in force 
permanently, the G.O. proceeds as follows:— 


‘“‘Afidavits have now been filed by the residents of Nurvid 
in respect of the working of the mill in question and the Govern- 
ment have after a careful consideration thereof come to the conclusion 
that the existence of the mill at its present site is not likely to cause 
danger to life, health or safety of the residents of the locality. In super- 
session of the orders contained in GO No. 1214, P.H., dated Sth June, 
1928, they accordingly rescind the proceedings of the Collector No ROC 


B-3, 362-28, dated 10th February, 1928, suspending the resolution of the 
Union Board referred to above 


(By order of the Government, Ministry of Public Health ) 

(Sd.) S RANGANATHAN, 
Deputy Secretary to Government” 

A rule nýs was issued by this Court calling upon the 
Honourable the Minister of Public Health for the records in 
the matter of these Government Orders for quashing the said 
proceedings. 

At the time of the final hearing of the rule, the petitioners’ 
learned counsel filed an amended application for the issue of 
the writ in which “the Government of Madras, Ministry of 
Public Health” is substituted for “The Honourable the Minis- 
ter of Public Health”. 


On behalf of the Government, the learned Government 
Pleader takes a preliminary objection that an application will 
not lie under the Government of India Act against the Honour- 
able the Minister of Public Health, Government of Madras, and 
that the amendment asked for directing the fresh application 
against the Government of Madras, Ministry of Public Health, 
should not be allowed at this late stage. He next argues that 
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this Court has no jurisdiction to issue a writ of certiorari 
against the Minister or the Government of Madras, Ministry 
of Public Health, and that in any event, having regard to the 
circumstances of this case, the writ of certiorart asked for 
. Should not be issued. All these points are disputed dy the 
learned counsel for the petitioners. The three main questions 
arising for consideration are: (1) Should the preliminary objec- 
tion be upheld? (2) Has this Court jurisdiction to issue a writ 
of certtorars against the Minister or the Government of Madras, 
Ministry of Public Health? and (3) If it has such jurisdiction 
should a writ be granted to the petitioners in the present case? 
I shall deal with these questions one after the other. 

(1) The Preliminary Objection— 

In these proceedings action has been taken by the Local 
Government under section 38, clause 2 of the Madras Local 
Boards Act, 1920. -It empowers the District Collector to sus- 
pend the resolution of any Local Board under certain circum- 


Stances 

“and report to the Local Government, who may thereupon either rescind 
the Collector's order or after giving the Local Board and, if the order 
affected any act of the President, the President alo, a reasonable ovpor- 
tunity of explanation, direct that it continue in force with or without modi- 
fication permanently or for such period as they think fit.’’ 


Under section 134, clause (4) of the Government of India 
Act— 


“Local Government’ means in the case of a Governor's province, the 
Governor in Council or the Governor acting with Ministers (as the case 
may require). i 

This definition apitos the substance of section 46 of 


the Act which is as follows:— 

“The Presidencies of Fort William in Bengal, Fort St. George, and 
Bombay .. . . Shall each be governed, in relation to reserved sub- 
jects, by a Governor in Council, and in relation to transferred subjects 
(save as otherwise provided by this Act) by the Governoreacting with 
Ministers appointed under this Act” 


The two limbs of the Local Governmerit are the Governor 
in Council in relation to reserved subjects and the 
Governor acting with Ministers in relation to trans- 
ferred subjects. The subject-matter of the Government 
orders in the present proceedings admittedly falls with- 
in the category of transferred subjects, and as such, 
the Local Government’s order under section 38, clause 2 
of the Local Boards Act will be made by the Governor acting 
with the Minister in charge of this particular subject. 

Having regard to these provisions it is clear that the appN- 
cation for the writ should not have been directed against the 

Honourable the Minister of Public Health, Government of 
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‘Madras. This is conceded by the petitioners. In strict pro- 
priety, the application should have been directed against the 
Governor of Madras acting with the Minister in charge of „this 
particular subject. Section 49 (1) enacts that 

- “AH orders ` . . . of the Government of a Governor's Province 
(such as Madras, Bombay, etc) shall be expressed to be made by the 
Government of the Province, and shall be authenticated as the Governor 
may by rule direct, so, however, that provision shall be made by rule for 
distinguishing orders and other proceedings relating to transferred subjects 
from other orders and proceedings. 

“Orders and proceedings authenticated as aforesaid shall not be called 

into question in any legal proceeding on the ground that they were not 
duly made by the’ Government of the Province.’’ 


Clause 2 enacts: 


‘The Governor may make rules and orders for the more convenient 
transaction of business . with his Ministers, and every order 
“made or act done in accordance with those rules and orders shall be 
treated as being the-order or the act of the Government of the province ” 


Obviously,-it must-have been according to the rules made 
under this section that the order in this case has been issued in 
the following form:— 

“By order of the Government, Ministry of Public Health.” 

The expression “Ministry of Public Health” does not: find 
a place in the Government of India Act; but rules must have been 
made under section 49 which authorise the Governor acting 
with -the. Minister of Public Health being described as the 
“Ministry of Public Health.” This, 1 think, is the explana- 
tion for the expression “The Ministry of Public Health” 
‘being found in the order of the Government. So, if the appli- 
cation for the issue of a writ was directed against the Govern- 
iment of Madras, Ministry of Public Health, the application 
according to the provisions of the Statute would have certainly 
been in proper form. 

The -learned Government Piede argues that the applica- 
tion to be*in proper form should be directed against the Gover- 
uor. His argument is mainly based on section 52, clauses 1 
and 3 of the Government of India Act. Under clause. the 
Governor may. appoint Ministers and any Minister so appoint- 


ed shall ‘hold office during his pleasure. Clause 3 enacts that— 

“In relation to transferred subjects, the Governor shall be guided by 
the advice of his Ministers, unless he sees sufficient cause to dissent from 
their. opinion, in which case he may require action to be taken otherwise 
than in accordance with that advice: 

“Provided that rules may be made under this Act for. the temporary 
‘administratiofi of a transferred subject where in cases of emergency, uwing to 
a vacancy, there 1s-nd Minister in charge of the- subject, by such autho- 
rty and -in.such. manner as may be-prescribed by the rules” 


a7 » It is, argued--that, ‘since 'the. Ministers -offer’ only advice 
which. may, be-discarded by- the Governor and-since he: coh. 
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administer the departments himself without Ministers in cases of 
emergency, the orders passed by the Government in relation to 
transferred subjects are really orders of the Governor and, as 
such, if they are sought to be questioned by writs of certiorari, 
the writs.should be directed against the Governor. The point 
is sought to be further emphasized by reference to section 47 
(1) of the Act which deals with Members of the Governor’s 
Executive Council and section 50 (1) which deals with the 
procedure in case of difference of opinion in Executive Coun- 
cil. The. argument cannot be accepted. Under section 46, 
clause 1, the Presidency of Madras is governed tn relation to 
transferred subjects by the Governor acting with Ministers. 
Whether their advice is followed or not, the orders passed in 
relation to transferred subjects are orders of the Governor 
acting with Ministers and wher the orders passed by this sta- 
tutory body are sought to be challenged by writs of cerhorars, 
it is clear that the application for the writs should be directed 
against that body and against none else. I have shown that, 
having regard to the rule-making power contained in section 49 
(1), the application would be in proper form if directed against 
the Government of Madras, Ministry of Public Health. As 
this has not been done: in the present case, is the application to 
be. dismissed? I think not; and this, apart from the question 
of amendment asked for at this hearing. The recipient of the 
notice knew exactly the scope of the application against which 
he was asked to show cause. He knew, by the receipt of the 
petition and thé affidavit annexed to it, that the Court was being 
moved to isstie a writ of certiorari calling for the records in 
the matter of G O. Mis. No. 673, P.H., dated 11th March; 
1929, cancelling G.O. No. 1214, P. H: | dated 9th June, 1928, 
and for quashing the said proceedings. ‘On his attention being 
drawn to the matter of these Government orders, it must have 
become clear to him that the proceedings were directed against 
the orders passed by the Local Government, that is, the 
Governor -acting with the Minister of Public Health, 
that- is, the Government of Madras, Ministry of Pub 
lic Health In this view, the application may be con- 
sidered to hdve been “directed against the proper depart- 
ment of the Government of Madras. Therefore thé: objec- 
tion that the petition should be dismissed as it was directed 
against, the Honourable thé Minister of Public Health, Govern- 
ment of Madras;has mo substance in it and is overruled. This 
dispenses with the necessity to- consider the question whether 
the amendment asked for may be allowed at this stage. -` s 


-Venkatk- 
rainam 


v: 
The Secretary 
of State far 
India, 





Madhavan 
Nalr, J. 


Venkate- 
Tatnam 


v. 
The Secretary 


of State for 
India. 





Madhavan 
Nair, J. 


46 THE MADRAS LAW JOURNAL REPORTS. [ VOL. 


(2) Has the High Court jurisdiction to issue the writ? 

The next question for consideration is whether the High 
Court has jurisdiction to issue a writ of certiorari against the 
Government acting with the Minister of Public Health or the 
Ministry of Public Health as the department is now called. 
Ihe learned Government Pleader argues that it has no such 
jurisdiction relying on sections 106 (1) and 110 of the Govern- 
ment of India Act under each of which, he states, that the Gov- 
ernment can clatm exemption. Generally stated, his argument 
is that, while the High Court has jurisdiction to issue writs of 
certtorari against Courts or persons entrusted with judicial 
functions [In re Nateraja Atyar," In re Mrs. Besant? and Besant 
v. Advocaté-General of Madras’) “the Governor acting with 
Ministers” is exempt from its jurisdiction “by reason of any- 
thing counselled, ordered or done” by that body in its “public 
capacity”. 

I shall first deal with section 106 (1) of the Government of 


India Act, the relevant provisions of which are as follows :— 
"The several High Courts . . . have such jurisdiction . . . and all 
such powers aud authority . . as are vested in them by Letters 
Patent, and, subject to the provisions of any such Letters Patent, all 
such jurisdiction, powers and authority as are vested in those Courts 
respectively at the commencement of this Act’? 


In finding out the present jurisdiction of the High Court 
we have, therefore, to inquire into the jurisdiction, power and 
authority vested in it at the commencement of the Act. This 
requires examination of the various Letters Patents relating to 
the High Court and of the powers of the Supreme Court. 

This High Court was established by 24 and 25 Vict., 
c. 104, known as the High Courts’ Charter Act. Section 9 of 
that Act provided that— 

‘‘The High Court to be established in each Presidency shall have and 
exergise all jurisdiction and every power and authority whatsoever in 


any manner vested in any of the Courts in the same Presidency abolished 
under this Act at the tıme of the abolition of such last-mentioned Courts ” 


By section 8 of that Act, the old “Supreme Court” and the 
Courts of Sudder Dewany Adawlat and Foujdary Adawlat were 
abolished. The High Court thus inherited the jurisdiction and 
all the powers of the old Supreme Court. These powers were 
continued in the Court under 28 and 29 Vict, c. 15. 
The Letters Patent issued with reference to this statute re-enact- 
ed’ the powers already given and stated that the powers hitherto 
exercised “before the publication of these presents” shall vest 
PNRI ee ae ee te ee ee 


À .7 (1911) I L.R. 36 M 72: 23 M.L.J.- 393. 
8 (1916) I L.R. 39 M 1164: 32 M.L.J. 151 
9. (1919) L:R. 46 I.A. 176: LLL.R. 43 M 146: 37 M.L.J. 139 (P.Ċ.). 


Lx] THE MADRAS LAW JOURNAL REPORTS, 47 


in the High Court (see section 17). Then came the Govern- 
ment of India Act which dealt with the jurisdiction of the High 
Court in section 106, clause 1, already referred to. It is thus 
apparent that the High Court at the present day, in exercising 
all the powers it has under the Statutes we have refetred to, 
exercises, amongst all such powers, all the powers of the old 
Supreme Court; and when we examinc'what powers the Supreme 
Court had, it will be discovered that it had no jurisdiction over 
the Governor and Council jointly or severally for acts done or 
orders issued by them in their public capacity. 


The Government of India Act of 1800 (39 and 40 Geo. 
II, c. 79), by virtue of which the Supreme Court at Madras 
was éStablished, by clauses 2 and 3 enacted that a Supreme 
Court may be established at Madras with the same powers and 
authorities as the Supreme Court at Calcutta and that the Gov- 
ernor and Council shall enjoy the same exemption, and no other, 
from the authority of the Supreme Court, as is en joyed by the 
Governor-General and Council from the jurisdiction of the 
Supreme Court at Calcutta. The 4th and 5th paragraphs of 
sections 2 and 3, where the exemption of the Governor and 
Council is specifically referred to, are as follows:— 


Section 2, paragraph 4—''And whereas it may be expedient for the 
better administration of justice in the said settlement of Madras, that a 
Supreme Court of Judicature should be established at Madras, in the 
same form and with the same powers and authorities as that now rub- 
‘isting by virtue of the several Acts before mentioned at Fort William in 
Bengal.” 


Section 2, paragraph 5—“Be it therefore enacted, that it shall and 
may be lawful for His Majesty to erect and establish a Supreme 
Court of Judicature at Madras aforesaid, . . . . . with full power 
to exercise stich civil, criminal, admiralty and ecclesiastical jurisdictions, 
; and to be invested wıth such power and authorities, privileges 
and immunities, . . . . and subject to the same limitations, resinctions 
and control within the said Fort St George . . . as the said Supreme 
Court of Judicature at Fort William io Bengal, by virtue of any law now 
in force and unrepealed, or by this present Act, doth consist of, 18 
invested with or subject to, within the said Fort William or the Kingdoms 
or Provinces of Bengal, Behar and Orissa’ 


Section 3—'Provided always that the Governor and Council at 
Madras and the Governor-General at Fort William aforesaid shall enjoy 
the same exemption and no other, from the authonty of the said Supreme 
Court, of Judicature to be there erected, as is enjoyed by the said Governor- 
General and Council at Fort William aforesaid from the jurisdiction of the 
Supreme Court of Judicature there already by law established.’ 


As this Act specifically grants to tha Governor and Coup- 
cil at Madras “the same exemption and no other” -from the 
jurisdiction of the Supreme Court to be established as is en- 
joyed by the Governor-General and Council at Fort William, 
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iť becomes necessary to refer to the powers.. and. authorities 
vested in the. Supreme Court at Calcutta to find out the exnet 
nature of the exemption that is granted to the Governor and 
Council. To anticipate a little, this will show. the interesting’ 
fact that, unlike the Supreme Court at Calcutta about the -juris- 
diction of which over the Governor-General and Council there: 
were “many doubts and difficulties,” the Supreme Court at 
Madras from its very origin had clearly no jurisdiction over the 
Governor and Council. 


The East India Company Act, 1772, commonly known a’ 
the Regulating Act (13 Geo. IL, c. 63) authorised His 
Majesty by Charter and Letters Patent to erect and establish 
a Supreme Court at Calcutta (see section 13). This Act was 
followed by the grant of the Charter, dated the 26th of Sep- 
tember, 1774, establishing the Supreme Court, which, briefly 
stated, invested that Court within Bengal, Behar and Orissa with- 
such jurisdiction and authority as the Court of the King’s 
Bench exercised in England (see clause 4). Then came the 
historic struggle between the Governor-General and Council and 
the Supreme Court which led to the passing of 21 Geo. III, 
c. 70 (East India Company Act of 1780). By section 1 it 
is enacted— 


‘that the Governor-General and Council of Bengal shall not be subject, 
jointly or severally, to the jursdiction of the Supreme/Court of Fort 
William in Bengal for or by reason of any act or order, or any other 
matter or thing whatsoever counselled, ordered or done by them in their 
public capacity only, and acting as Governor-General and Council” 


Section 2 enacts that 


S . . for any act or acts done by the order of the said Gover- 
nor-General and Council in writing, oe ee . which said order, 
with proof thai the act or acts done has or have been done according to 
the purport of the same, shall amount to a sufficient justification of the 
said acts, and the defendant shall be fully justified, acquitted and dis- 
charged from all and every suit, action and process whatsoever, civil or 
criminal, in the said Court.” 


These provisions show that the Supreme Court at Calcutta 
had, in the year 1800, when the Supreme Court at Madras was 
established, no jurisdiction over the Governor-General ‘and 
Council of Bengal jointly or severally “for or by reason of any 
act or order or any other matter or thing whatsoever coun- 
selled, ordered or done by them in their public capacity only 
and acting as Governor-General and Council” as mentioned in 
section 1; and also over persons for any act or acts done by 
them under the authority of the Governor-General and Council. 
In this connection reference may usefully be made to In the. 
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matter of Ameer Khan? by way of illustration to show what 
effect was given to section 2 by the Calcutta High Court which 
inherited the limited jurisdiction of the Supreme Court by 24 and 
25 Vict. c. 104. In that case, a Muhammadan subject of the 
Crown was arrested in Calcutta and taken to the mufassal and 
detained in jail under a warrant of the Governor-General and 
Council in the form-prescribed by Regulation III of 1818 and 
an application was made to the High Court to issue a writ of 
habeas corpus to the superintendent (a European British sub- 
ject) of the jail. It was held that the Supreme Court had 
power to issue writs of kabeas corpus to persons in the mufas- 
sal and that the same power was continued to the High Court. 
It was also held that, as the person against whom a writ was 
applied for acted under the written order of the Governor- 
General and Council, the Court would not direct the writ to 
issue. The latter part of this decision illustrates the limita- 
tion of the jurisdiction of the High Court over the Governor- 
General and Council. Referring to sections 1 and 2 of 21 Geo. 
III, c. 70 which emphasise the limitation of the powers of 
the Supreme’Court, Norman, J., states thus: 

- “Therefore as the superintendent of the jail at Alipore holds the 
prisoner under the warrant in wnting of: the Governor-General in Coun- 
cil, it 1s clear that such order must prevail as against the command of 
any writ which this Court has power to issué ‘It appears to me, there- 
fore, that I ought not to issue a writ which it would be the duty of the 
superintendent of the jail to disobey. ” 
= From this it follows that the jurisdiction of the 
Supreme Court at Madras over the Governor and Coun- 
cil (see 39 and 40 Geo. III, ce 79 already referred 
to) was limited in the same way as was the juris- 
diction of the Supreme Court over the Governor-General 
and Council of Bengal by 21 Geo. ITI, c. 70. In other words, the 
Supreme Court at Madras, when it was established in 1800, had 
no jurisdiction over the Governor and Council for acts coun- 
selled, ordered or done by them in their public capacity as enacted 
in ‘21 Geo. III, c. 70 with reference to the Calcutta Supreme 
Court. Having regard to the fact that Governor-General 
and Council enjoyed the exemption referred to, jointly and 
severally, it must be held that in Madras also the exemption 
trom the jurisdiction of the Supreme Court affected the Gover- 
nor and Council jointly and severally. The Letters Patent 
of the Supreme Court were issued, on the 26th of December, 


1801, in pursuance of the Statute, 39 and 40 Geo. III, c. 79. 


Clause 8 of that' Charter enacted that the Supreme Court shall 


11 (1870) 6 Beng. L.R. 392. 
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have ; 
© + ©aa such jurisdiction and authority as our Justices of our 
Court of King’s Bench have, and may lawtully exercise, within that part 
of Great Britain called England, as far as circumstances will almit.”’ 
In exercising these various powers of the Court of King’s 
Bench, the Supreme Court had no jurisdiction, as we have seen, 
over the Governor and Council of Fort St. George. It fol- 
lows, therefore, that the Madras High Court, which has inherited 
the powers of the Supreme Court by Letters Patent, in exer- 
cising its “jurisdiction, powers and authority” under sec- 
tion 106 (1) of the Government of India Act, has no jurisdic- 
tion over the Governor and Council jointly or severally. 

The above conclusion is controverted by the learned coun- 
sel for the petitioners by referring to section 130 of the Govern- 
ment of India Act, which repeals the Acts specified in the fourth 
Schedule to the Act to the extent mentioned in the 
third column of that schedule. It is pointed out that 
13 Geo. III, c. 63, 21 Geo. Ill, c 70, 39 and 40 
Geo. III, c 79 and 24 and 25 Vict., c. 104 are all repealed either 
in part or in whole, and that having regard to the following 
paragraph of section 130 the exemption claimed by the Gover- 
nor and Council no longer .exists and that the only exemption 
which they can claim is under section 110 of the Government 
of India Act which, it is argued, according to its terms cannot 
be availed of by them. 

. . Any reference in any enactment, whether an Act of Parlia- 
ment or made by any authonty in Britsh India, or in any rules, regula- 
lions or orders made under any such enactment, or in any Letters Patent 
or other document, to any enactment repealed by this Act, shall for all 


purposes be construed as references to this Act or to the corresponding 
Provision thereof” (See section 130) 


This argument cannot be accepted, as the powers of the 
Supreme Court limited in its operation are, as shown above, still 
retained by the High Court under section 106 (1), and the High 
Court in exercising these various powers under that section can 
only exercise them subject to the restriction which I have 
pointed out. In this connection it is also argued that having 
regard to the “powers and authorities” vested in the High Court 
without any restriction by section 9 and the language of sec- 
tion 11 of the High Courts Act, it must be held that the old 
restriction has not been carried out in the Act, but this argu- 
ment is also untenable as the High Court has inherited the 
powers of the abolished Courts, the jurisdiction of which was 
restricted in the manner already pointed out. 

The argument as regards section 110 will be dealt with 
later on. 
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Having thus established that under section 106 (1) of the 
Government of India Act the High Court has no jurisdiction 
over the Governor and Council jointly or severally for acts 
done or counselled by them in their public capacity, the 
respondent argues that the same exemption can be clainfed by 
the “Governor acting with Ministers” in relation to a trans- 
ferred subject. It is objected that unless by statute “Governor 
acting with Ministers” within the meaning of the Government of 
India Act is assimilated to the “Governor and Council” referred 
to in the enactments, the exemption from the jurisdiction of the 
High Court granted to the Governor and Council cannot be 
extended in favour of the “Governor acting with Ministers”. 
The petitioners are prepared to concede for this argument that 
the “Governor in Council” under the Act may claim the exemp- 
tion in question. This leads to the anomaly that one limb of 
the Government that supplanted the Governor and Council of 
old is not subject to writs of certiorari, while the other is. The 
learned Government Pleader argues (1) that the acts done, 
counselled, etc., in the administration of the transferred subjects 
are acts done by the Governor ; if this argument is not acceptable, 
he states (2) that under section 31 of the General Clauses Act 
the Governor and Council may be identified with the “Governor 
in Council” and the “Governor acting with the Ministers” under 
the Government of India Act. 


Section 31 of the General Clauses Act is as follows:— 


“In any enactment made by any authority in Rritish India before the 
date on which section 3 of the Government of India Act, 1919, comes into 
operation, and in any rule, order, notification, scheme, by-law or other 
document made under or with reference to, any such enactment, any refer- 
ence by whatever form of words to an authority authorised by law, at the 
ume the enactment was made, to,admimstcr executive Government in any 
part of British India, shall, where a corresponding new authonty has been 
constituted by the Government of India Act, 1919, be construed for all 
purposes, after the abovementioned date, as a reference to such new 
authority ” 

I have already overruled the argument that the orders of 
the Local Government in relation to transferred subjects are 
“Orders of the Governor”. Section 31 of the General Clauses 
Act is of no use in solving the difficulty, as it obviously applies 
only to laws made by “any authority in British India” and’ not 
to Acts of Parliament. It seems to me, however, that if 
the ‘Governor can claim the exemption in question from the 
jurisdiction of the High Court under section 106 (1), as I have, 
held he can, then clearly it is not illogical to infer from this 
circumstance that no writ of certiorari càn be issued by the 
-High Court -also_against the Governor acting with- Ministers, 
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How can in actual practice exemption be given to the Governor, 
which he is entitled to claim as a matter of statutory right, if 
it is held that proceedings can be directed against the Governor 
acting with the Ministers? The inconsistency. is obvious. I 
must ‘therefore. hold that if the High Court has no jurisdiction 
to issue the writ of certiorari against the Governor -under sec- 


‘tion 106 (1) of the Government of India Act, it has equally no 


jurisdiction to issue the writ against “the Governor acting with 
the Ministers”. 
The next branch of the argument relates to the exemption 


claimed under section 110 of the Government of India Act 
-which is as follows :— 


“The Governor-General, each Governor, Lieutenant-Governor and Chief 
Commissioner and each of the members of the Executive Council of the 


‘Governor-General or of a Goverrior or Lieutenant-Governor, and a Minister 


appointed under this Act, shall not— 

(a) .be subject to the original jurisdiction of any High Court by 
reason of anything counselled, ordered or done by any of them in his 
public capacity only;” 

- The exemption from the original jurisdiction of the High 
Court granted by this section to the persons named therein 
relates only to “anything counselled, ordered or done by any of 


them in his public capacity”. There can be no question that 


the order complained against in these proceedings was passed 
by the authority concerned in its public capacity. If with res- 
pect to stich an order both the Governor and the Ministers are 
severally exempt from the jurisdiction of the High Court, pro- 
vided that the jurisdiction invoked against them is its original 
jurisdiction, then it follows as a matter of inference that the 
Governor acting with the Ministers must also be exempt from 


‘the Court's jurisdiction. The question then for consideration 


is whether “the writ of certtorart” is issued by the High Court 


in the exercise of its original jurisdiction. Having regard to 


the authorities, this question must be answered in the affirma- 


tive— 


“Certiorari is an original writ issuing out of the Chancery or Court 
oi King’s Bench directed in the King’s name to the Judges or officers of 
inferlor Courts commanding them to retuin the records of a cause or 
matter depending before them, to the end the party may have the more 
sure and speedy justice before the King or such Justices as he shall assign 
to determine the cause” (See Note 1 at page 14 of The Practice of the 
Crown Office, by Short and Mellor, 2nd Ed) 


The High Courts Act, section 9, in investing the High Court 


„with the powers of the King’s Bench invested it with the 


power to issue writs of certiorari. Under the Judicature Act, 
36 and 37 Vict., c. 66, section 34 (2), the original jurisdiction to 


issue writs exercised by the Court of King’s Bench was assigned 
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to the Queen’s Bench Division of the High Court. The fol- 
lowing note under section 34 of the Judicature Act of 1873 in 
‘the Yearly Practice of the Supreme Court (1924) clearly 
shows . that writs in England were issued by the Court of 
Queen’s Bench in the exercise of its original jurisdiction— 

: “Matters within the exclusive cognizance of the Court of Queen’s 
Bench in the exercise of its original jurisdiction at the commencement of 
this Act iftcluded- the supervision of the decisions of inferior tribunals 


generally by certiorarw’ (R v. ChantrelM2 and The Overseers of the Poor 
of Walsall y London and North Western Railway Company® ) 


The original jurisdiction of the Queen’s Bench to issue a 
writ of cériiorars was assigned to the King’s Bench Division by 
Section 56 (2) of the Supreme Court of Judicature Act, 1925, 
and the same note which I have quoted above appears under 
this section in the “Yearly Practice’ for 1928. To the same 
effect is-the following note which appears in the Annual Prac- 
tice, 1929, under section 56 (2) of the Supreme Court of Judi- 
cature (Consolidation) Act, 1925: 

“The exclusive jurisdiction extended to ihe supervision of inferior 


Courts by prohibition, certiorari, case stated at common law, etc.’ (See 
page 2171.) 


These authorities show that in England a writ of certio- 
rars is issued by the King’s Bench in the exercise of its original 
Jurisdiction and, as I have already stated, it is this jurisdiction 
which was. vested- in the High Court -by the High Courts Act. 
It may be pointed out that in England under section 45 of the 
Judicature-Act an appeal lies to the Divisional Court against an 
order in matters of certforari.. In this connection the observa- 
tions of Wallis, C.J., iu Chief Commissioner of ‘Iitcome-tax v. 
North Anantapur Gold Mines, Lid.“, regarding the jurisdic- 
tion under which the writ of mandamus (a’ prerogative writ 
like the writ of cerforari) is issued by the High Court, may 
usefully be referred to. The learned Judge observes: 

‘‘Now, the issuing of the wnt of mandamus to secure the perform- 
ance of a public duty where no adequate remedy existed by action or 
otherwise was, it seems ‘to me, clearly an exercise of original jurisdiction. 
Tt was a. proceeding originating in the Court issuing it, and “might be 
directed in a proper case to any class of public officer, executive or judicial 


It must also be regarded as having been within the original jurisdiction of 
the Supreme Court because that Court had no appellate jurisdiction.” 


Having regard to these authorities it must be held that in 
India this Court’s power to issue the writs of certiorari falls 
within its original jurisdiction as distinguished from its appel- 
late or other jurisdictions and it is in-this- sense that the ex- 
pression “original jurisdiction” is used in section 110 of the 
Government_of India Act. . 


12. (1875) L.R. 10 Q.B. 587 13 (1878) 4 A.C. 30. 
14 (1921) I.L.R. 44 M. 718 at 725: 41 M.L.J. 177. 
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Sir C. P. Ramaswami Aiyar atternpted to show with 
referénce to the nature of the writ that the High Court in 
ibsuihg it exercises its appellate or revisional or Supervisory 
jurisdiction.’ No doubt the writ of certvorari is described as— 

“The process by which the King’s Bench Division in the exercise of its 
superintending power over inferior jurisdiction, requires the Judges or 
‘ofhcers of such jwisdiction to certify or send proceedings before them 
into the King’s Bench Division, whether for the purpose of examining 
into the legality of such proceedings, or for giving fuller or more satis- 
factory effect to them than could be done by the Court below” (See 
Short and Mellor, Crown Practice, 2nd Ed, p 14) 

This describes the nature of the writ, but no inference can 
be made from it as regards the special jurisdiction of the High 
Court under which it is issued. The petitioners’ learned coun- 
sel relied on the following observation of Norman, J., in In the 
matter of Amer Khan in support of his argument: 

“I may obscrve, moreover, that the issuing of the High prerogative 
writ of habeas corpus ad subsiciendsen ig not a matter of ordinary origi- 
nal civil jurisdiction In England, it issues on the Crown Side of 
ibe Court of Queen’s Bench, and in the late Supreme Court the 
motion for such habeas corpus was made in the Supreme Court, and not 
on any s.de, such as the Plea Side or Equity Side of the Court” (See 
Fulton’s Reports, page 372, note.) 

In understanding these observations reference must be had 
to the context in which they were made. The learned Judge 
was considering the question whether a writ of habeas corpus can 
be issued into the muffasal, that is, beyond the ordinary terri- 
torial jurisdiction of the original side of the High Court. The 
sentences which succeed the extract quoted above, to my mind, 
make the position clear— 

- The limits within which such writs can be issued are, in my opinion, 
not affected by the 11th clause of the Charter of 1865. The answer to the 
question as- to -the local limits within which such habeas corpus may be 
issued appears to me to depend on the jurisdiction which the late Supreme 
Court possessed under the Charter of. 177 “ie 
In the passage quoted, the expression “original jurisdic- 
tion” is used in contrast with the jurisdiction over the muffasal 
which the High Court has, and not in contrast with the appel- 
late and other jurisdictions of the High Court. The passage 
in Besant v. Advocate-General of Madras, namely— 


“Their Lordships do ‘not think that the powers of the High Courts, 
which. havo inherited the ordinary of eatraordinary jurisdiction of the 
Supreme Court to issue writs. of certiorari, can be said to have been 

cen: away,”’ ; 
also “in my, opinion does not support the petitioners. 
‘The - expression “ordinary jurisdiction” in this pass- 
IER WOT ALTO T.L RIAS M146 at-159: 37 MEJ. 139 (PC), 
ae OF 11, (1870) 6 Beng. L.R. 32 at 438 
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age is used as opposed to “extraordinary jurisdic- 
tion” and the other jurisdictions of the High Courts 
and not in the technical sense in which I think the expression 
“original jurisdiction” is used in section 110 of the Govern- 
ment of India Act. Attention may be drawn to the following 
observations of the Judicial Committee in In the matter of 
Candas Narrotdas*® to elucidate the meaning of the expres- 


sion “ordinary jurisdiction” appearing in the above passage. 


‘Mr. Rigby argued that the passages of the Charter which have just 
been epitomized divide the jurisdiction into four classes, ordinary omginal, 
extraordinary original, appellate and those special matters which are the 
subject of special and separate provisions But their Lordships are of 
opinion that the expression , ordinary jurisdiction’ embraces all such as 
is exercised in the ordinary course of law and without any special step 
being necessary to assume it, and that it is opposed to extracrdinary 
Junsdiction, which the Court may assume at its discretion upon special 
occasions and by special orders.” 

lf the expression “ordinary jurisdiction” is understood as 
explained by their Lordships in the Bombay case, then it 1s 
clear that the passage in Besant v. Advocate-General of Madras” 
does not really help the petitioners. It must therefore be held 
that the jurisdiction to issue a writ of certiorari falling under 
the original jurisdiction of the High Court, this Court’ has no 
jurisdiction to issue such a writ against the Governor actiug with 
the Minister for Public Health. 

It will thus be seen that the Governor acting with Minis- 
ters is entitled to claim exemption from the jurisdiction of the 
High Court for acts counselled or ordered by them in their 
public capacity both under section 106 (1) and section 110 (a) 
of the Government of India Act. It is needless to speculate as 
to why the Legislature has provided this double safeguard for 
the Local Government. We have seen how it originated and 
how it was passed on from statute to statute. It* was argued 
that since provision for the exemption of the Government from 
the High Court’s jurisdiction is found explicitly in section 110 
of the Act, it must be assumed that no such provision can be 
extracted from section 106 (1). This assumption, even if cor- 
rect, does not help the petitioners; but I have show that sec- 
tion 106 (1) also exempts the Government from the High Court’s 
jurisdiction. The learned Government Pleader, basing his argu- 
ments on the extensive powers given to the High Court under 
the first paragraph of section 9 of 24 and 25 Vict, c. 104, as 
distinguished from the powers of the “abolished Courts” given 


Sa, 


— 


EEEE 
10. (1919) L.R. 46 I.A. 176 ILR. 43 M. 146. 37 M.L J 139 (P.C.). 
15 (1889) L R. 16 I A. 156. I L.R. 13 B. 520 at 533 (P.C.). 
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to it under the second paragraph, -has attempted to offer some 
explanation for including in the same .Act- two sections dealing’ 
with the same subject; but I do net think it is necessary to em~ 
bark on this inquiry, however interesting it is;-we.are fami- 
har with legislation “by way of abundant caution”; probably, 
section 110 was enacted to make sure that,the wholesale repeals 
and amendments effected by the Government of India Act did 
not interfere with this safeguard which is a relic of antiquity. 

We now come to the last question— 

3. Should the writ be granted in the present case? 

As I have held that this Court has no jurisdiction to issue 
a writ of céritorart against the Local Government, this question 
does not arise for consideration. 7 

In the result, this Civil Miscellaneous Petition is dismissed 
with costs. 

C. M. P. No. 4277 of 1929.—This case is governed by the 
judgment we have just delivered. The petition is dismissed 
with costs of the Government. The petitioner will pay to res- 
pondents 1 and 2 Rs. 150 for their costs in this petition. . 


B.V.V. Petitions dismissed. 


IN THE HIGH COURT OF JUDICATURE AT. MADRAS. 


PRESENT:—Sir Horace OWEN CoMpTon BeEasiey, Kt., 
Chief Justice AND MR. JUSTICE CURGENVEN. 


Rajah Kocherlakota Venkata Jagannadha Rao 
Garu Appellani* (Defendant) 


v. 

Maharajah Ravu Venkata Kumara Mahipati 
. Surya Rao Bahadur Zamindar Garu and 

others l Respondents (Plaintiffs). 

Transfer of Properiy Aci (IV of 1882), Ss 54 and 118, Amended Act- 
(XXVII of 1926), S 2—"‘Attested’’—Morigage deed executed by a Parda- 
nashin lady—Signature by the executant in the absence of witnesses—W il- 
nesses signang the strmneni im the absence of executani—Validity of— 
Forbearance to take proceedings—Whether can form part of consideration 


of sale—Personal covenant by a guardian on behalf of a minor son— 
Whether enforceable. 


*< Under a compromise between the plaintiff: and the defendant, a village 
with its hamlets was agreed to be retained by the defendant from the plain, 
tiff in consideration of a sum of rupees and of his forbearance to take 
certain legal proceedings Being unable to pay in cash the amount which form- 
ed part of the consideration, the adoptive mother who was as well the guar- 
dian ‘of the defendant, executed ın favour of the plaintiff a bond for that 
amount on the security of the same village along with a personal covenant 
to pay, contained in the mortgage itself. The lady signed- the deed when 
Neither the writer nor the attestors were present and further she did not 


*Appeals Nos. 409 at 452 of 1925. Ist May, 1930. 
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acknowledge to the attestors that she signed the document. The attestors 
also did not sign the instrument in the presence of the executant The 
plaintiff subsequently sued-for the money under the mortgage and in“the 
alternative claimed that he was entitled to a vendor’s lien over the said 
s propertics for the unpaid purchase money and that there was a statutory 
charge in his favour. 


Held, (1) that the mortgage decd was not valid as ıt was not*properly 
‘fattested” according to the definition in S; 2 of the Transfer. of peers 
Amended Act (XXVII of 1926), 


(2) that in so far as the amount sued, was only part of the considera- 
tion, the other portion being the forbearance on the part of the defendant, 
to take certain proceedings unfavourable to the plaintiff, the transaction 
cannot be described as a sale under section 54 or an exchange under 
section 118 of the Transfer of Property Act. 


Madam Pillai v. Badrakah Anmnal, (1922) I.L.R. 45 M. 612 at 617: 42 
M.L.J. 410 (FB) and Samaratinal Uttamchand v. Govind, (1901) I.L.R. 
25 B 696 (F.B.), referred to 


(3) that the property of the minor son may be proceeded against by 
the plaintiff in satisfaction of the debt owing under the personal covenant 
by the guardian on behalf of her minor son. 


Ramajogayya v Jagannadhan, (1918) IL R. 42 M. 185: 36 M.L.J. 
29 (F.B.), relied on 


Kunhu Moidu v. Madhava Menon, (1909) I.L.R. 32 M. 410: 19 
M.L.J. 584 (F.B.) and Bisteanath Prasad v. Chandra Narayan Chow- 
dhury, (1921) L.R 48 I.A. 127: 1.L.R. 48 C 509: 40 M.L.J. 489 (PC), 


referred to. 

Per Chief Justice—A right to sue or to take proceedings cannot be 
the subject of ownership. 

Appeals against the decree of the Court of the Government 
Agent, East Godavari, at Cocanada, dated 6th July, 1925, in 
O.S. No. 4 of 1924. 


T. Rangachartar for appellant. 


The Advocate-General, S. Srinivasa Atyangar, S. Venkatesa 
Aiyangar and C. Rama Rao for respondents. ‘ 


The Court delivered the following 


JupGmMEnTs. The Chef Jusitca—Appaal No. 409 
of 1925.—The plaintiffs suit was for a mortgage de- 
cree for Rs. 1,88,487-15-6 representing principal ard in- 
terest alleged to be due under a mortgage deed, Ex. A. 
This deed arose out of the compromise already dealt with 
in Appeal No. 446 of 1925. It will be remembered that under 
that compromise, dated the 29th of November, 1920, one of 
the properties purchased in the Court sale, viz., Polavaram 
village with its hamlets was agreed to be retained by the Rajah 
of Polavaram in consideration of the payment of the sum of 
Rs. 1,39,986-1-0 to the plaintiff. The compromise was en- 
tered into by the Rajah’s adoptive mother. This amount had 
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been deposited in Court by the plaintiff being the balance re- 
maining after the Court sale of the defendant’s properties by 
the plaintiff. Being unable to pay this sum in cash the 1st de- 
tendanťs adaptive mother as his guardian executed in favour 
of the plaintiff on the 14th of December, 1920, a bond for that 
amount repayable with interest at 9 per cent. per annum on the 
security of the Polavaram village and its hamlets. This bond 
is Ex. A. Alternatively, the plaintiff claims that he is entitled 
to a vendor’s lien over these properties for the unpaid pur- 
chase money and that there is a statutory charge in his favour. 

The Judge in the Court below allowed the suit finding that 
the suit bond, Ex. A, was a valid one. The 1st defendant, how- 
ever, contended that Ex. A was not validly attested, because the 
attestors did not see the executant sign, nor did the executant 
acknowledge to them in their presence that she had signed it and 
that she was not present at the attestation. If (1) the attestors 
did not see the executant sign Ex. A, (2) the executant 
did not acknowledge to them that she had signed it, and (3) 
the attestors did not sign the instrument in the presence of the 
executant, then the instrument has not been properly attested 
within the meaning of section 2 of the Transfer of Property 
(Amendment) Act (XXVII of 1926). Ex. A on the face of it 
bears the signature of the adoptive mother and guardian of 
the Ist defendant. The witnesses are B. Venkata Rao and 
Chengalva Kondayya. Then execution is admitted by Prakka 
Subramaniam, the agent of the lst defendant’s adoptive mother 
and guardian. This is witnessed by Kandukuri Subbayya and 
the before mentioned B. Venkata Rao. There is nothing on 
the face of the document to show that even the acknowledg- 
ment of the execution of the document by Venkata Bucha- 
yamma, the adoptive mother and guardian of the Ist defendant, 
was made in the presence of these witnesses; but there is a still 
greater defect because the signature of Venkata ‘Buchayamma 
upon the evidence clearly was not affixed in the presence of the 
two attesting witnesses. It must be remembered that this lady 
was a gosha lady. The evidence of the attesting witnesses is 
as follows:—P.W. 1, Appayya, the clerk of the 1st defendant 
and the writer of Ex. A, says that Buchayamma observed 
gosha, that the attesting witnesses were at her house whien the 
deed was sent inside for her signature and that after its return 
with her signature they attested. The next witness, Chengalva 
Kondayya, says that he saw Buchayamma sign it, that Venkata 
Rao, the other attesting witness, also saw and that after they 
had seen her sign they attested it. He further states: 
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“I do not remember sceing her sign any other document. The docu- 
ments are sent in by Dasıs. We should stand outside the wall so that we 
should not see her The Das: brings back the papers after signature I 
do not know the name of the Das: who took in Ex A She brought it 
back signed . . “va . . I attested in the verandah near the 
window of the Ram’s room. . . I saw Rani sign through the 
window It is about breast high from the ground She was sitting. I 
stood . . Ram sat on the floor when she signed. The window was 
jyhumil. Two planks were broken I saw through the broken plank . 

We both saw through that hole I suppose Venkata saw.” 


The other attesting witness was not called. The evidence 
of Chengalva Kondayya seems to me to be palpably false. It 
is obvious that at the trial the necessity for strict compliance 
with the Transfer of Property (Amendment) Act (XXVII of 
1926) had become apparent and so Kondayya’s duty in the wit- 
ness box was to show that both he and the other attesting 
witness had actually seen the Rani sign the document, and 
thus we have the evidence that both the attesting witnesses 
looked through the window two planks of which were conve- 
niently broken to enable them to see the Rani who was sitting 
also most conveniently in a direct line with the broken window 
planks. This evidence is so improbable and is obviously for 
the purpose of getting within the provisions of the Transfer 
of Property (Amendment) Act that it must be rejected. Ex. A, 
therefore, must be held to be invalid for want of proper attesta- 
tion. 


Then the learned Advocate-General argues that the plain- 


tiff has a vendor’s lien on the property for the unpaid purchase 
price In order to substantiate this claim Ex. A inust be a 
sale by the plaintiff to the defendant. Two objections are 
taken to this claim: (1) that the Polavaram village never pass- 
ed to the plaintiff at the Court sale and he, therefore, had no 
ownership in the property to pass by conveyance to the Ist 
defendant, and (2) that, even if he had, Ex. A does not amount 
to a sale of that property at all. A sale is defined by section 54 
of the Transfer of Property Act as “a transfer of ownership 
in exchange for a price paid or promised or part paid and part 
promised,” and it is contended by Mr. Rangachari on behalf 
of the Ist defendant that “price” means money only and 
that if the consideration for the transfer of immoveable pro- 
perty is partly money and partly something else, then the tran- 
saction ceases to be a sale. In this connection he relies upon 
Madam Pillai v. Badrakali Ammal, a Full Bench decision. In 
that case a husband orally transferred lands to his wife to be 
enjoyed by her during her life-time in discharge of future main- 


—_—- man 


1. (1922) I.L.R, 45 M. 612: 42 M.L J. 410 (F.B.). 
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tenance and it wds held that this not being a gift or a sale 
might be made without writing. Dealing with section 54 of 
the Transfer of Property Act, Sir Walter Schwabe, C.J., on 
page 617 states: 

“In, this case one has to consider whether there was a price paid or 
promised by the transferee. Now ‘price’ has a well defined meaning It 
means money, but not necessamly money handed over ın current coin at 
the time but includes money which might be already due, or might be 
payable in future” 

With this opinion Coutts Trotter, J. (as he then was) 
agreed. Another case referred to was The Queen-Empress v. 
Appavu*, That was a casq-under the Abkari Act and it was 
held that the payment of wages in liquor does not amount to a 
sale of liquor within the meaning of section 2 of the Abkari 
Act. - Hutchins, J., in dealing with this question states at 
page 142: 


“The question still remains whether a payment of wages by liquor 1s 
included in the general term ‘selling’ It seems to us that it is-not Both 
in the Contract Act-and the Transfer of Property Act a sale 13 defined 
to be an exchange of property for a price Section 118 of the latter Act 
deals with exchanges for other considerations than a money payment, and 
thereby indicates that a price included money only, and that is the ey 
meaning of the word ‘price’’’ 


-In Samaratmal Uttamchand v. Goud’ the question for 
determination was whether agreements or memoranda of agree- 
ments to deliver goods in exchange for goods are not agree- 
ments of sale under Art. 5, Schedule I of the Indian Stamp 
Act (II of 1899) and are liable to stamp duty of eight annas 
each as agreements “not otherwise provided for” and it was 
held that they were so liable. Chandavarkar, J., in delivering 
the judgment of the Full Bench quotes from Benjamin on Sale, 
4th Edition, pages 2 and 89 as follows: 


' “The difference between a sale and an exchange 18 this, that in the 
former the price ıs paid in money, whilst in the latter it is paid in geods 
by way of barter.” _ 

He then proceeds: 


‘This distinction has been observed by the Legislature in this coun- 
try, ‘as will, appear on a reference to section 118 relating to exchange and 
the-settions relating to sale in the Transfer of Property Act.” <--> 

Séction 118 of the Transfer of Property Act is as foHows: 


“When two persons mutually ‘transfer the ownership of one thing 
for the ownership of another, neither thing nor both things being money 
only the transaction 1s called an ‘exchangc’.” 


From Ex. B, the compromise petition, it is TEA that 


the. payment by the Rajah of Polavaram of Rs. 1,39,986-1-0 
was. only, part. of the consideration for the transfer to.him of 


i 


“2, (1885) ILR 9 M 141. . 3. (1901) ILR 25 B, 696 (FB). 
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the property in question, because it is there stated that it is out 
of regard for 6th defendant’s family and in consideration of 
his not taking any proceedings to set aside the sale, that the 
transfer is made. It is conceded that the value of the pro- 
perty is more than three lakhs of rupees and therefore the price 
agreed to be paid for it is less than half of its real value. 
This circumstance alone would not be sufficient to deprive the 


transaction of its nature of a sale because a vendor is perfectly 


entitled to sell his property if-he so desires to another for less 
than its real value and it still remains a sale. But the facts 
are quite different here because-it is clear that one considera- 
tion for the transfer was something in addition to half of the 
value of the property. There was to be a forbearance on the 
side of the Polavaram family to take proceedings to set aside 
the sale and if “price” means money only as clearly it does, 
then this transaction cannot -be described as a sale. It was not, 
in my opinion, even an exchange, because section 118 of: the 
Transfer of Property Act deals with mutual transfer of the 
ownership of -one thing for the ownership of another. No 
doubt the ownership of the-Rs. 1,39,000 and odd was agreed to 
be. exchanged for. the-ownership of the property. That, by 
itself, would .be.a sale; but it is coupled with the other consi- 
deration, namely, the forbearance to take procecqdings. In my 
view, there gan. be no.such ownership as that. A right to sue 
or to take proceedings cannot, in my view, be the subject of 
ownership. In the view I have taken upon this point it is not 
necessary to consider whether or not the plaintiff ever got such 
an ownership in the property -as would-enable him to transfer 
it to any one. The sale to him of this property was never con- 
firmed by the Court and it is extremely doubtful whether under 
such circumstances he could -claim to dispose of the property 
as its owner, although he, might.transfer such incorfiplete- right 
to the property as he then had -and I do not propose. under the 
circumstances to say anything more than to observe-that ‘it is a 
point about which I have considerable doubt. i 

_Then the learned Advocate-General claims ahes is- at 
least entitled to a decree against the general assets of -the Rajah 
of" Polavaram ranking of course with the other claimants- for 
a rateable distribution.. His claim, . therefore, is to fall back 
upon the personal covenant to pay contained in the mortgage 
on his failure to succced.on the footing, of the mortgage. In 
this connection he relies upon Pulaka Veetil Muthalakulangara 
Kunhu Moidu v. Thiruthipalli Madhava M enon‘, where it was 


A (1909), I.L.R. 32.M 410: -19. M.L.J.- 584 (F.B.). 
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held by a Full Bench that a document which purports to be a 
mortgage but is not a mortgage owing to non-compliance with 
the provisions of section 59 of the Transfer of Property Act 
regarding attestation is not a document which is required by 
law to þe attested within the meaning of section 68 of the Evi- 
dence Act and is admissible to prove the personal covenant to 
pay therein which is not required by law to be attested. This 
case, of course, does not deal with the position of a personal 
covenant by a minor or on a minor’s behalf and the plaintiff 
has to go a step further. So another case relied upon by the 
Advocate-General and more directly in point is Ramayjogayya 
v. Jagannadhan’, a Full Bench case. There it was held by 
Ayling and Seshagiri Aiyar, JJ., that on a contract entered into 
on behalf of a minor by his guardian under which the guar- 
dian borrowed money but no charge was created on the minor’s 
estate, no decree can be passed against the minor on his attain- 
ing his majority or his estate, except in cases in which the minor’s 
estate would have been liable for the obligation incurred by the 
guardian under the personal law to which he is subject, and 
that a decree can be passed against the estate of a Hindu minor 
for a debt contracted by his guardian for the marriage of his 
sister. Sir John Wallis, C.J., however, held that a decree 
cannot be passed against a minor on his attaining his ma jority or 
his estate on a covenant entered into on his behalf by a guardian 
for his benefit In the view of the latter the only cases where 
a minor’s estate can be made liable are those under section 68 
of the Indian Contract Act, namely, a liability to persons who 
have supplied him during his minority with necessaries suited 
to his condition in life. The only exceptions according to Sir 
John Wallis are those cases where a creditor may have his 
rights of subrogation but not a right to direct recourse. Sesha- 
giri Aiyar, J., with whose opinion Ayling, J., agreed, was of 
opinion that a guardian can, on behalf of a minor, incur a liabi- 
lity which is under the Hindu Law binding upon him. This is 
not limited to a liability for necessaries only. But the true test 
is not whether the transaction is for the benefit of the minor. 
The question whether or not this obligation was one which was 
binding on the minor seems to me to be answered by the atti- 
tude adopted by him in the suit. It is quite true that in his 
written statement he pleads that he was a minor when the mort- 
gage was executed and that it is not binding upon him and an 
issue was taken upon this plea, and it is quite clear that at the 
en 
5, (1918) I.L.R. 42 M., 185: 36 M.L.J. 29 (F.B.). 
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trial the lst defendant did not adduce any argument or evi- 
dence in support of that plea. He was there attacking the mort- 
gage but it is quite clear to me that if he was unable to attack 
the mortgage upon that ground, he is unable to attack the cove- 
nant on that ground. ‘The defence open to him upon the mort- 
gage was equally open to him as regards the covenant and he 
did not attempt at the trial to substantiate his plea. If he had 
done so, he would have been met with the answer that he could 
not, whilst retaining the property set up the plea that his guar- 
dian had no authority to enter into an obligation under which 
he came into possession of the property. He would have been 
met, therefore, with the answer that if his guardian had no 
authority to acquire the property on his behalf, he would be 
bound to restore the property to the plaintiff. As before men- 
tioned, he did not put forward any such plea; and he must be 
taken to have waived the question as to whether or not the 
covenant entered into on his behalf by his guardian was bind- 
ing upon him. The answer must be that it was and, being so, 
he is liable to have a decree passed against his personal assets. 
I do not think that it makes any difference upon this point 
whether the plaintiff actually got complete ownership of the 
property in question irrespective of the confirmation by the 
Court of sale or not. He obviously got something and if it 
were necessary to complete the transaction and get the confirma- 
tion of the sale by the Court, obviously that confirmation 
could be got at any time by a request bcing made for 
it. Put at its highest against the plaintiff, he had a conditional 
ownership of the property in question and that he was entitled 
to transfer to the 1st defendant for a consideration. That he 
did. In return for that transfer, the guardian of the minor 
entered into a personal obligation on his part to pay for it and 
it is clear to me that the property of the minor may be pro- 
ceeded against by the plaintiff in satisfaction of the debt owing 
under that personal covenant. A point was taken by Mr. 
Rangachari that the plaintiff did not claim in his plaint a per- 
sonal decree against the Ist defendant. That is quite true. He 
did not do so in terms. He was in that suit claiming on the 
mortgage and it seems to me unreasonable to hold that claiming 
on what he considered to be a valid mortgage, he ought never- 
theless to have based his claim in the alternative on the cove- 
nant and asked on it for a personal decree against the Ist de- 
fendant. In this connection mention may be made of a deci- 
sion of the Privy Council, viz, Biswanath Prasad y. Chandra 
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Narayan. Chowdhury’. In that case a suit was instituted to 
enforce .a mortgage bond. In the Trial Court the learned 
District Judge made a decree in favour of the plaintiff. .This 
decree was reversed upon appeal by the High Court of Calcutta 
on the ground that the mortgage was invalid for want of re 
gistration. On appeal to the Privy Council this judgment. was 
affirmed. On page 517 their Lordships made the following 
observations :— 

“As regards the ER clam {or a personal judgment fee the 
mortgage debt, it is to be observed that no such claim was made in the 
Courts in India. There is nothing in the evidence or in the judgments 
which would erable their Lordships to deal with such a claim At the 
same time their Lordships think it desirable in this case that the plaintiffs 
should have an opportunity of bringing this matter before the High Court 
If any such application is made, it will be for the High Court to consider 
whether any such claim is open upon the present pleadings and, if not, 
whether any amendment raising it should be made; and further, whether 
under all the circumstances the claim should be entertained at this stage 
of the proteedings lf the High Court should think it right to enter upon 
the consideration of this claim, all defences on the merits or, arising out 
of the lapse of time must be open to the defendants, and the “High © Court 
should have power to impose any terms which it thinks Just and to deal 
with the costs.” i 

In that case no argument was presented to the High Court 
in support of the alternative claim. Here we have had that 
claim fully argued. It is obvious from the decision above re- 
ferred’ to that the High Court can entertain such an application 
even if has not been in terms put forward in the plaint. There 
is discretion in the Court to amend the pleadings if such an 
amendment should appear to be necessary. In my view, no such 
amendment is necessary, because I am of opinion that the 
greater claim, namely, that on the footing of the mortgage, in- 
cludes the lesser claim, namely, that on the corresponding cove- _ 
nant, and I am satisfied that we have had before us all the 
materials fecessary to decide this point. If it were a question 
of an am@ndment of the pleadings, I should most certainly have 
acceded to any request for such an amendment, but I do not 
think any question of the amendment of the pleadings now 
arises. Nothing prejudicial to the case of the Ist defendant 
is caused by this action, because, as I have already stated, no 
defences other than those which were open to the 1st defend- 
ant in the mortgage suit are open to him on a claim under the 
covenant. He had full opportunity for putting forward his 
defences to the mortgage, namely, that it was not binding on 
him. For good reasons he did not choose to do so and, as 
before stated, that plea has been waived. I cannot imagine 


ot 
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that any other plea can poss.bly be open to him here. Under 
these circumstances, therefore, the appeal must be dismissed 
and there must be a decree for the amount claimed payable out 
of the property in the hands of the lst defendant. The 1st 
defendant is directed to pay the plaintiff’s costs of this* appeal 
and in the Court below. 

Curgenven, J—The evidence that the mortgage bond was 
duly attested is almost beneath criticism. According to the 
amended definition of “attested” inserted in the Transfer of 
Property Act (XXVII of 1926) it has to be shown in the cir- 
cumstances of the prdsent case (a) that each of the two wit- 
nesses saw the executant sign, or received from her a personal 
acknowledgment of her signature, and (b) that each witness 
signed the instrument in the presence of the executant. 

The evidence shows that the document was taken to the 
Kani, who was gosha, by a Dasi. She signed it inside a room. 
Neither the writer nor the attestors entered the room. The 
writer (P.W. 1) says that neither the attestors nor himself 
saw her sign. Only one attestor is examined. He says that 
he did see the executant sign, because two slats of the venetian 
shutter to the window were broken and he was able to look 
through. His co-attestor did the same thing. Evidently it 
was- purely by chance that they did this, and not by arrange- 
ment and in order to fulfil some legal requirement. It can 
hardly be doubted that the evidence has been got up to-afford 
formal proof that the bond was duly executed. The second 
condition, too, that the executant should be present when the 
witnesses sign does not seem to have been complied with. The 
only conclusion is that the suit, as a mortgage suit, must fail. 

It is urged that, nevertheless, the plaintiff is entitled to a 
charge upon the property mortgaged or, what is the s&me thing, 
upon the property conveyed to the 1st defendant under the 
compromise of 29th November. It is agreed that the plaintiff 
may have a charge (1) in the form of a vendor’s lien for the 
unpaid purchase money, if the conveyance was a sale; or, 1f 
not, (2) if it appears to have been the intention of the 
parties to create a charge for that money. 


It appears to me impossible to sustain the latter alterna- 
tive. Paragraph 7 of the compromise petition seems to show 
that when it was entered into, the intention was that a cash 
consideration should be paid for the Polavaram village and its 
appurtenances, and no question of a charge, if the money re- 
mained unpaid, seems to have arisen. It was found impossible 
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to raise the money, so on the 14th December the plaintiff took 
the mortgage bond from 1st defendant’s guardian. Since that 
bond, had it been validly executed, would ın itself have created 
a security superior to a charge, it is not to be supposed that any 
separate charge could have been in contemplation. Thus at 
no stage does any such intention appear to have existed. I 
think that in each of the cases cited to us where a charge has 
been deemed to have existed circumstances ‘from which such 
an intention may be inferred have been found. ‘They are cases 
in which allowance has been payable by the holder of an estate 
to some person, such as a relative, with a claim to be maintained 
out of estate funds. An example is the Privy Council case 
Narayata Ananga v. Madhauwa Deo’ followed by Seshagiri 
Aiyar, J. (from whom Wallis, Offg.C.]., differed on the question 
of charge) in Rajah of Ramnad v. Sundara Pandiaswanis 
Thevar’. The latter case went up to the Privy Council as 
Rajah of Ramnad v. Sundara Pandiaswami Thevar’? and their 
Lordships agreed with the former learned Judge that upon a 
proper construction of the transaction a charge was established. 
Cases of this type bear no resemblance to the present one, where 
nothing has been proved to suggest an implied intention to create 
a charge. 
The plaintiff must then fall back to the position that the 
conveyance embodied in ‘paragraph 7 of the compromise was 
a “sale” as defined- in section 54 of the Transfer of Property 
ioe that i is to say, a transfer of property for a price. The ex- 
pression ‘‘price’ ’ reférs to money and money alone, as has heen 
held by a Full Bench of this Court in Madam Pillai v. Badra- 
kali Ammal! ; if any part of the consideration consists in some- 
thing other than money it may be an exchange, as defined in 
section 118 of the Act, or it may be a transfer not within the 
terms of the Act, but it cannot be a sale. 


Now it is clear that, under the terms of paragraph 7 of 
the compromise, the Ist defendant undertook to do something 
else besides paying money; the consequence was to be “in con- 
sideration of his not taking any proceedings to set aside the 
sale” of the whole property, t.e., the Polavaram Zamindari. If 
this formed part of the consideration for the transfer, then the 
consideration was something not wholly money, and the tran- 
saction was not a sale. The learned Advocate-General argues 
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that it was a sale with a collateral contract, and would com- 
pare it to a sale with an option to repurchase. The comparison, 
[ think, is not very close, because in the latter case the 
accompanying contract relates only to the subject-matter of the 
sale, whereas here the vendee’s undertaking applies to the whole 
of the property included in the Court sale. 


I think it is clear that the plaintiff must very substantially 
have reduced the price of the property in view of obtaining this 
undertaking, indeed it is said that for 1:40 lakh was conveyed 
property worth 3:25 lakhs. If so, the money value to the 
plaintiff of the undertaking was not less than tha sum in cash 
which he asked for. It seems impossible to hold accordingly 
that the undertaking itself was not part of the valuable 
consideration for the transfer, and if that be so it was not a 
sale, and the vendor has no statutory lien upon the property. 
This disposes of the claim to a charge. 


There remains a further contention, that a decree may he 
given against the lst defendant’s assets. Although the mort- 
gage bond may as such be invalid, it includes an agreement 
signed by the guardian of the then minor to pay the purchase 
money to the vendor, and this will be enforceable, it is said, 
in the same way, as in the case of an adult, such an agreement 
may be enforced personally against him. The first objection 
raised to the grant of this remedy is that it was not asked for 
in the plaint. But the plaintiff, I think, can scarcely be expected 
io have contemplated the rejection of his mortgage bond as 
invalid, and so to have made an alternative request of this 
nature. The suit was upon a mortgage, and the plaint con- 
cluded with the prayer that if the proceeds of the sale were in- 
sufficient to meet the debt, the plaintiff should be ateliberty to 
apply for a decree for the balance against the other properties 
of the 1st defendant. It appears to me that, if in other respects, 
the claim is admissible, it should not be rejected merely because 
the liability of the assets for the debt was not asserted in the 
circumstances which have actually arisen. In so far at least as 
the property which the Ist defendant’s guardian purported to 
mortgage is concerned, it is surely a case of the less being in- 
cluded in the greater. Can then a claim of this kind be en- 
forced? The undertaking to pay being embodied in a regis- 
tered bond, admittedly the plaintiff’s suit was within the six 
years allowed. The further question is whether the guardian’s 
promise to pay binds the minor’s estate. It has been decided 
by a Full Bench in Puleka Veefl Muthalakulatgara Kunni 
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Moidu v. Thiruthipal Madhava Meton* that a moitgage 
deed not duly attested may be used as evidence of a personal 
covenant to pay. How the matter stands when the person on 
whose Fehalf the covenant has been made is a minor has been 
considered by another Full Bench in Ramajogayya v. Jagan- 
nadhan’. That too was a case of a mortgage, which was found 
to be invalid for want of Government sanction. The debt was 
contracted by the mother as guardian to discharge minor debts 
incurred for maintenance and for the marriage expenses of a 
sister of the minor. It had to be decided how far the Privy 
Council decision in Waghe!a Rajsanfi v. Shekh Masludin,” 
which was (to quote the head note) that “a guardian cannot 
contract in the name of a ward, so as to impose on him a per- 
sonal lability? must be construed as an absolute bar to the 
enforcement of such contracts. Sir John Wallis, C.J., while 
recognising that the ruling does not affect the liability of a 
minor’s estate under section 68 of the Contract Act—which 
indeed does not reqnire the intervention of a guardian—thought 
that “a decree cannot be passed against a minor or his estate 
on a covenant entered into ou his behalf by a guardian for his 
benefit”. Of the other two learned Judges, Ayling, J., agreed 
with Seshagiri Aiyar, J., and the latter put his opinion into 
these words: 


“No decree should be passed against the minor or hig estate on a con- 
tract entered into on his behalf Ly his guardian, under which covenant no 
charge is created on the estate except in cases in which the minor's estate 
would have been lable for the obligation incurred by the guardian under 
the personal Jaw to which he is subject,’’ 


The learned Judge gots on to say that the answer given bv 
the learned Chief Justice “read with his opinion” would cover 
the above opinion also, an observation which does not make it 
very easy to understand what precisely he means. One thing 
seems clear, that the mere test of a benefit secured for the 
minor by means of the debt will not suffice. If that were all 
that was meant, the view of the two learned Judges who formed 
the majority would have been not in virtual agreement with 
but in direct opposition to the view of the learned Chief Justice. 
The opinion seems rather 10 have been that while benefit is not 
the test, any liability to which the minor would be subject under 
the Hindu Law is not the less a liability because it was incurred 
by his guardian on his behalf. This is an intelligible and indeed 


———— 





4 (1909) IL R. 32 M 410 19 M.L.J. 584 (F.B.), 
5 (1918) I.L.R 42 M. 185. 36 M.L J. 29 (F.B) 
10. (1887) L.R. 14 I A89 1.L.R. 11 B. 551 (P C.) 


w 


LX} THE MADRAS LAW JOURNAL REPORTS. 69 


almost an indisputable proposition, and it probably sufficed to 
dispose of the particular case out of which it arose. 

It seems to me that, if the circumstances of the present case 
are considered, a solution of the question is almost self-evident. 
In his written statemerit the lst defendant pleads thatehe was 
a minor when the mortgage bond was executed, and that it is 
not binding upon him. The second issue inquired whether the bond 
was not binding upon him but the judgment shows that at the 
trial this issue was not disputed. If he waived this plea in the 
case of the mortgage, a fortiori he waived the plea that the 
debt, as an unsecured debt, was not binding upon him. The 
explanation of this attitude is clear enough. The Ist defendant 
cannot at once approbate the bargain by retaining the pro- 
perty, which he obviously desires to do, and reprobate it by the 
plea that his guardian had no authority to acquire it on his 
behalf. J do not think that we can now allow him to say that 
the promise made by his guardian on his behalf to pay the cash 
consideration is not binding upon him. In other words, his 
property may be proceeded against by the plaintiff in satisfac- 
tion of the debt. I agree, therefore, that the main appeal (A.S. 
No. 409) must be allowed in part, by substituting a decree 
of this kind for the mortgage decree, and in other respects 
dismissed, with the order as to costs proposed by my Lord. 

Appeal No. 452 of 1925.—In view of our judgment in 
Appeal No. 409 of 1925 no orders are necessary on this 
appeal. No order as to costs. 


iC. Decree modified. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—Mr. JUSTICE RAMESAM AND MR JUSTICE 
e 
JACKSON. 


Unnamalai Ammal .. Appellani* (Plaintiff) 
v. 
Gopalaswami Chetti and others .. Respondents. 


(Defendants 1 to 3). 


Transfer of Properiy Act (IV of (1882), S 81—Person acquiring for 
valuable consideration interest im the property not mortgage? to the second 
morigagce—Payiuig off the first mortgage—Sut by him for contrdnu- 
fron against the second morigagec—Right of ‘narshalling—Whether can 
defeat right for contribution of the perso acquirmg inlerest in the property 

The 1st defendant mortgaged his properties mentioned in Schedules A 
and B to the Ist mortgagee and again mortgaged A schedule propertes only 
and some other propertics not in the suit to the father of defendant 3. 
Pluntiff, who was a decrce-holder of the mortgagor, brought, in exccution of 
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his decree, to sale the properties mentioned in B schedule and purchased them 
The 2nd defendant, another decree-holder of the mortgagor, brought the A 
schedule properties to sale and purchased them. The first mortgagee of 
the suit properties brought a su:t to recover his amount from the mori- 
gugor and impleaded the subsequcnt mortgagee, the plaintiff, and 
the énd defendant, as parties along with the mortgagor (de- 
fendant 1). Plaintiff paid off the amount of the decree obtained by the 
first mortgagee The 3rd defendant himself had already brought a snt 
for his mortgage money and in execution of his decree brought the pro- 
perties to sale and purchased them. Plaintiff brought the present suit 
for contribution against A schedule properties in the hands of defend- 
ant 3 On the question whether the second mortgagee would Ie 
entitled to the right of marshalling under section 81 of the Transfer of 
Property Act and thereby could deny the plaintiff his claim for contribu- 
uon, 

Field, that the plaintiff was entitled to contribution against the A 
schedule properties in the hands of the 3rd defendant 

As the section refers to the right of the second mortgagee to have the 
debt of the first mortgagee satisfied out of the property not mortgaged io 
the second mortgagee, it is clear that the time with reference to which the 
section 1s speaking is the time when the prior mortgagee secks to realise 
his mortgage amount If at the time there 1s already a person, who has 
acquired for valuable consideration an interest ın the propertics not 
mortgaged to the second mortgagee, then the right of marshalling does not 
cxist 


Flint v. Howard, (1893) 2 Ch 54 at 73, relied on 


The right of the plaintiff not to be marshalled dtd not denend on 
whether he had notice of the second mortgage 


Ghose on Mortgages, Wel Il, p 812, referred to. 

Second appeal against the decree of the District Court of 
West Tanjore in A.S. No. 68 of 1925 preferred against the 
decree of the Court of the District Munsif of Mannargudi in 
O.S. No. 511 of 1923. 

R. Kuppuswani Atyar for appellant. 

A. V. Viswanatha Sastri and N. S. Rangaswami Aiyangar 
for respondents. 

The jydgment of the Court was delivered by 

Ramesam, J—The facts of the second appeal may be stated 
as follows:—The 1st defendant was the original owner of the 
suit properties which are described in Schedules A and B of the 
plaint Both these sets of properties were mortgaged to Kuppu- 
swami Pillai on the 20th June, 1910, under Ex. I. After- 
wards the Ist defendant effected a second mortgage of the 
properties in Schedule A only and some other properties not 
in the suit in favour of 3rd defendant’s father in 1914 by 
Ex. E. The plaintiff obtained a mortgage decree in Small 
Cause No. 8 of 1926 against the lst defendant and in execution 
of the decree purchased the properties in Schedule B by a sale 
certificate, Ex. IV, dated 6th August, 1917. Afterwards, the 
2nd defendant in execution of ą decree in Small Cause 


Lx] THE MADRAS LAW JOURNAL REPORTS. 71 


No. 1238 of 1914 purchased in Court auction the properties in 
Schedule A. In 1917 a suit was filed by the lst mortgagee to 
enforce his mortgage impleading the Ist defendant, the plain- 
tiff, the 2nd defendant and the 3rd defendant and obtained a 
dacree on the 8th February, 1919: Ex. C. He appljed for 
execution of the decree in July, 1923. The plaintiff paid off 
the decree amount. The plaintiff now brings the suit for con- 
tribution against “A” schedule properties in the hands of the 
3rd defendant. It may be mentioned that the 3rd defendant 
himself in 1922 filed a suit on his mortgage and obtained a 
decree and purchased the properties in execution of his own 
decree (Ex. I1). This was on the 8th February, 1924. Both 
the Lower Courts holding that the 3rd defendant has got the 
right of marshalling under section 81 of the Transfer of Pro- 
paty Act denied the right of contribution and dismissed the 
plaintiff’s suit. The District Munsif in his judgment referred 
to Rajkeshwar Prasad Narain Singh v. Mohammad Khalsl-ul- 
Rahman. It is also relied on by the advocates for the res- 
pondent before us. That decision amd the decision in In the 
matter of Joshy Assam? merely decide that the right of mar- 
shalling which a second mortgagee has got is not lost by the 
fact that he afterwards purchases in execution of his own decree. 
But the point with which we are concerned now ts not whether 
the respondent is not entitled to the right of marshalling by rea- 
son of the fact he has purchased in execution of his own decree 
but whether he has got the right of marshalling against a per- 
son in the position of the plaintiff. Section 81 of the Transfer 
of Property Act says that the right of marshalling exists against 
a mortgagor but uot “so as to prejudice the rights of the Ist 
mortgagee or any other person who has acquired for considera- 
tion an interest in either property”. As the section refers to 
the right of the 2nd mortgagee to have the debt “of the lst 
mortgagee satisfied out of the property not mortgaged to the 
Znd mortgagee, it is clear that the time with reference to which 
the section 1s speaking is the time when the prior mortgagee 
seeks to realize his mortgage amount. If at that tume there ts 
already a person who has acquired for valuable consideration 
an interest in the property not mortgaged to the 2nd mortgagee, 
then the right of marshalling does not exist. The section is 
therefore clearly in favour of the appellant. Primarily, the 
tight of marshalling is a right given against a mortgagor. Any 
further extension of the equity must be made very clear 
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by the language of the statute Halsbury’s Laws of England, 
Vol. XXI, section 544 relied on by the respondent is against 
him. It does not exempt right of marshalling in express terms 
against purchasers. It allows it against mere judgment-credi- 
tors. his obviously refers to judgment-creditors who had not 
become purchasers. The case cited in the footnote “ce” in Gray 
v. Stone? refers to a case of judgment-debtors who had not yet 
purchased before the question arose. The dictum of Lord 
Justice Kay in Flint yv. Howard‘, viz, “It is not enforced 
against a mortgagee or purchaser of the other estate” sup- 
ports the appellant. The right of the appellant not to be mar- 
shalled does not depend upon whether he had notice of the 
2nd mortgage. Seq Ghose on Mortgages, Vol. II, page 812. 
We think, therefore, that the Courts below have erred in dis- 
missing plaintiff’s suit. The plaintiff is entitled to contribu- 
tion. No finding has been given as to the amount to which 
the plaintiff is entitled. The Court will have to find the amount 
which can be rateably charged upon the properties in “A” 
Schedule with reference to the value of the properties at the 
time of the Ist mortgage. The Court will submit. its finding 
upon the 5th issue with reference to the above remarks with 
such incidental consideration of the 3rd issue as may be neces- 
sary. Time 1 month after the re-opening of the High Court. 
Time for objections 7 days. 


KC. i Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—MR. JUSTICE ANANTAKRISHNA AIYAR AND 
Mr. JUSTICE SUNDARAM CHETTY. 


Alagammal e .. Appelani* (Plaintiff) 
v. 
Sadasiva Padayachi and others .. Respondenis (Defts.) 


Ceil Procedure Code (V of 1908), O 43, R 1 (u), O +4, R. 23,0 ĄĦ, 
R 1—Appeal—Remand—Py elimiunary issue—Mortgage decree—Suu for 
achvery of possesston-—Issue raising hiabiulily of plaintif to be redeemed— 
Parties to mortgage swmi—Crumnal Procedure Code (V of 1898), Ss 88 
and 89—Attachment of property of person absconding—Interest of the 
Government in the property—Right to redeem mortgage thereon—Transfer 
of Property Act (IV of 1882), S 91. 

An issue in a sut to recover possession of properties purchased in 
execution of a mortgage decree, raising the question 1f the plaintiff was 
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cnutled to an unconditional decree or if he was liable to be redeemed by 
another person having an interest in the prcperty and not impleaded in 
the mortgage suit, is in the nature of a preliminary issue within the mean- 
ug of O 41, R. 23 The decision on such an issue 1s appealable under 
O 45, R 1 (u) 

Where the Government has attached the property of a proclaimed 
person under S 88 of the Criminal Procedure Code and such person has 
not appeared within the time specified in the proclamation, the position of 
the Government .in relation to those properties is not simply that of an 
attaching decree-holder but is at the least analogous to that of a receiver 
In possession and manageinent. The Government has such an interest in 
the property as to cnutle its boung made a party to a suit on a mortgage 
over that p:operty and a decice obtained ın a suit to which the Govern- 
luent was not ımp'eaacd cannot prejudice its right of redemption 


Quaere——What 1s the exact nature of the mghts derived by the Gov- 
crnment under S. 88 (7) of the Criminal Procedure Code? Do the pro- 
perties vest in the Government as owners? Or does the Government 
become the absolute owner of the income from those properties after the 
period fixed in that clause? 

Appeal against the order of the Court of the Subordinate 
Judge of Trichinopoly, dated lst August, 1928, and passed 
in A.S. No. 77 of 1928 (A.S. No. 116 of 1927, District 
Court, Trichinopoly) preferred against the decree of the Court 
of the District Munsif of Ariyalur in O.S. No. 1057 of 1925. 


K. Bhashyam Adyangar and V. C. Viraraghavachariar for 
appellant. 

The Government Pleader and M. Patanjah Sastri for 
respondents. i 

The Court delivered the following 


JUDGMENT —These miscellaneous appeals arise out of two 
orders of remand passed by the learned Subordinate Judge of 
Trichinopoly in two connected appeals on his file. When these 
appeals came on for hearing the learned advocate for the res- 
pondents took the preliminary objection that the appeals did 
not lie. In order to appreciate the nature of the suits and of 
the preliminary objcction raised before us it is necessary to 
state a few facts. One Arumugam was owner of the suit pro- 
perties. On the 5th March, 1912, he hypothecated these pro- 
perties in favour of the plaintiff's husband. The plaintiff filed 
O.S. No. 686 of 1922 on the file of the District Munsif’s Court 
of Ariyalur after her husband’s death to recover the money duc 
on the mortgage of the Sth March, 1912. To that suit she 
made Arumugam, the mortgagor, as defendant. After obtain- 
ing the usual mortgage decree, she had the properties sold in 
execution of the decree and herself became the purchaser, and 
the sale certificate Ex. A was issued in her name on the 15th 
March, 1924. On 10th May, 1924, she sought to obtain deli- 
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very of the properties in execution of the sale certificate. Then 
she was obstructed by the defendants who claimed to have 
purchased these properties from the Government under cir- 
cumstances which would be described later on. Being obstruct- 
ed in hus obtaining possession she filed these two suits, one 
against the defendants who were in possession of some of the 
properties included in the sale certificate but which were 
claimed by them as having been purchased from the Govern- 
ment, the defendants in the other suit being in possession of 
the other property covered by the sale certificate which they 
had purchased from the Government. The defendants pleaded 
that the Government ought to have been made party-defendant 
in O.S. No. 685 of 1922, and that as they derived their title 
through the Government they would be entitled to redeem the 
plaintiff’s mortgage. The learned District Munsif raised issue 
No. 3 as follows: “Is the plaintiff's mortgage redeemable as 
contended?” The learned District Munsif who tried the suits 
was of opinion that the possession of the Government was only 
that of an attaching creditor and consequently the Government 
was not entitled to be made party to the suit brought on the 
mortgage, and in any event could not claim any right to redeem 
plaintiff's mortgage at present. He accordingly decreed the 
plaintifs suit for possession unconditionally. The defendants 
preferred appeals to the Lower Appellate Court, and the learned 
Subordinate Judge of Trichinopoly came to the conclusion that 
the defendants were entitled to redeem the plaintiff’s mortgage 
as they had not been made parties to the prior suit. O.S. 
No. 685 of 1922; he modified the decree of the Trial Court and 
declared that the defendants were entitled.to redeem the plain- 
tiff, and to find out the exact amount payable on redemption, he 
remanded | the suits to the Trial Court for disposal according 
to law. It is against the order of remand passed in each of 
these two connected appeals that the plaintiff has preferred 
these two miscellaneous appeals. 

The learned advocate for the respondents took the preli- 
minary objection that in these circumstances these miscellane- 
ous appeals do not lie. The appeals have been preferred under 
O. 43, R. 1, clause (4) on the footing that the orders of re- 
mand were passed by the Lower Appellate Court under O. 41, 
R. 23, Civil Procedure Code. The learned advocate argued 
that it should not be taken that the Trial Court decided any 
preliminary issue nor could the Appellate Court be said to have 
reversed the finding of the Trial Court on such a preliminary 
issue. He accordingly contended that the present must be 
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taken to be a case where the Lower Appellate Court remanded 
these suits under its inherent jurisdiction, and he argued that, 
having regard to the decisions which hold that no appeal would 
lie against orders of remand passed under the inherent juris- 
diction of Courts, these appeals are not maintainable. ‘We are 
unable to agree with that contention. As we read the pleadings 
and also the proceedings in the Trial Court, we understand 
that the 3rd issue was intended to raise the question whether 
the plaintiff was entitled to an unconditional decree for posses- 
sion, and also whether the defendants would be entitled to re- 
deem, in which case the plaintiff would be entitled to posses- 
sion only if the defendants failed to redeem. We take that to 
be the real meaning and significance of the third issue framed 
in the suit. In this view, the Lower Appellate Court was en- 
titled to come to its own finding upon that preliminary issue, 
and as the Lower Appellate Court held that the defendants 
would be entitled to redeem, we think that on its reversing the 
finding of the Trial Court on this preliminary issue it was en- 
titled to remand the suit for disposal on the other points under 
O. 41, R. 23, Civil Procedure Code. We are supported in this 
view by the decision of tha Full Bench in Raman Nayar v. 
Krishnan Nasnbudripad*. We accordingly overrule the preli- 
minary objection. 

Coming to the merits, the learned advocate for the appel- 
lant argued that the present is the case of an attaching decree- 
holder not having been made a party to the prior suit upon the 
mortgage. He drew our attention to the recent decision of a Full 
Bench of this Court in Subramaniam Chettiar v. Sitnnammal? 
where the Full Bench held that the mere circumstance that an 
attaching decree-holder was not made a party to a suit upon a 
mortgage is not a ground for compelling the purch&ser of the 
properties in execution of the mortgage decree to be redeemed 
by the attaching decree-holder. We may state that the learned 
Government Pleader who appeared for the respondents did 
not, having regard to the decision of the Full Bench, contest that 
proposition of law. The ground of decision by the District 
Munsif was that the position of the defendant was that of an 
attaching decree-holder merely. In paragraph 13 this is what 
the learned District Munsif said: 


“All these circumstances go to show that the interest of the Gov- 
ernment was only that of an attaching creditor and that the property did 
not vest in the Government.’’ 
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We must now take it that if the interest of the Govern- 
ment was only that of an attaching creditor, it would follow 
from the recent decision of the Full Bench that the District 
Munsit’s view should be upheld. 


But it was argued on behalf of the respondents by the 
learned Government Pleader that the position of the Govern- 
ment in such a case as this is not simply that of an attaching 
creditor. Before examining this aspect of the case it 1s neces- 
sary to mention a few further facts to make the further dis- 
cussion intelligible. It would appear that the mortgagor 
Arumugam was alleged to have committed the offences of 
robbery and dacoity and that he evaded service of summons. 
The properties of the absconder Arumugam—the immoveable 
properties now in dispute—were accordingly attached under the 
provisions of the Criminal Procedure Code. Ex. I, dated the 
19th August, 1919, is the order of attachment. Subsequently a 
receiver was appointed on the 22nd September, 1919, and in 
1923 the defendants became the purchasers of the properties 
{rom the Government. On these facts it was argued on behalf 
of the Government that, having regard to-the provisions of 
cections &8 and 89 of the Criminal Procedure Code, it should be 
taken that when the proclaimed person did not appear within the 
time specified in the proclamation, the property under attach- 
ment had come at the disposal of the Government; and accord- 
ingly the Government took possession of the properties and sub- 
sequently sold them to the respective defendants in these suits. 
It was argued in the first instance that the properties must be 
taken to have become vested in the Government as owners. 
The learned Government Pleader also argued that the Govern- 
ment became the absolute owner of the income from these pro- 
perties afttr the period fixed in section 88, clause (7). Finally 
he argued that in any event the position of the Government 
should be taken to be that—or analogous to that—of a receiver 
in possession of the properties and entitled to rents and profits 
thereof and that in such cases the Government have got suffi- 
cient interest in the properties as entitled them to redeem the 
prior mortgage. Our attention was drawn to the decisions in 
Golam Abcd v Toolsceram Bera* and The Secretary of Slate for 
India v Ræigaswami Aivangar' in support of these proposi- 
tions. The learned advocate for the appellant on the other 
hand argued that all that the Government would be entitled to 


3 (1883) IL.R 9C 861 4 (1916) 31 M L.J. 120, 
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under section 88 (7) would be to keep the properties as agent 
of the absconder and tbat after the expiry of the two years 
their rights—whatever they were—came to an end and the pro» 
rerties continued to be the properties of the absconder. Fot 
the purpose of disposing of these appeals, we do not think it 
necessary for us to come to a definite opinion on the first twa 
questions raised by the Government Pleader on behalf of the 
respondents in this case. We are clearly of opinion that the 
possession of the Government is not merely that of an attaching 
decree-holder, which was the view taken by the learned District 
Munsif. We are also clear that the possession of the Gov- 
ermment is not that of an agent of the absconder. An agent 
holds property for and on behalf of the principal and not on a 
title inconsistent with the title of the principal. That surely 
is not the position of the Government in this case. The Goy- 
ernment in the circumstances did not hold the property on be- 
half of the absconder but as against him. Being of opinion 
that the analogy of an agent of the owner does not apply to the 
case on hand, we proceed to see whether there is any distinc- 
tioz between the effect of an attachment by a Civil Court and 
the efiect of an attachment under Chapter VI of the Criminal 
Procedure Code. We are of opinion that there are some essen- 
tial differences between an attachment by a Civil Court in execu- 
tion of a money decree and an attachment contemplated by 
Chapter VI of the Criminal Procedure Code. We have to give 
effect to the words “the property under attachment shall be at 
the disposal of Government” occurring in clause (7) of section 88, 
in cases where the proclaimed person does not appear within 
the time specified in the proclamation. The subsequent clause 
in our view affirms the view that the Government is not simply 
an agent of the owner. The clause proceeds to say, «but it shall 
not be sold until the expiration of six months from the date of 
the attachment”. That, we take it, means that, when -once the 
property under attachment is declared to be at the disposal of 
Government, it would be open to the Government to sell that 
property. We are of opinion that it would also be open to 
the Government to dispose of the property in any other manner; 
surely it would be open to the Government to be itself in pos- 
session of the property, or to lease the property and receive 
the income of the property during this period. That being so, 
ihe position is, im our view, at the least analogous to the case 
where a receiver is appointed for the possession and manage- 
ment, etc., of immoveable properties. In such a case it seems 
to us that any suit instituted to enforce any lien or charge by 
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the sale of such properties for which a receiver has been appoint- 
ed and of which he is in possession would be defective without 
the receiver being made a party to it. Our attention was drawn 
by the learned Government Pleader to the case reported in 
Jotindta Nath Chowdhury v. Sarfaraj Mia’ There the 
Court (Mookerjee and Teunon, JJ.) observes at page 657, that 
a receiver appointed in the course of a mortgage suit is not a 
necessary party to a suit by a creditor of the mortgagor for the 
enforcement of a purely personal claim against him, but in an 
action to enforce a lien against a specific property in which a 
receiver is interested, he should be made a party. In that case 
it was further pointed out that, although a receiver is in one 
sense the custodian of the property involved in the litigation ın 
which he is appointed, he had such special property therein as 
to make-him the representative of the rights of the parties in 
all actions or proceedings affecting the property, and in that 
character he was entitled to notice in all cases in which parties 
would have been entitled to be brought before the Court had 
there been no receiver. Again, it was held in Paya Matathil 
Appu v. Kovamel Amina’ that a verumpatiom tenant in 
Malabar claiming under a lease from the ottidar is entitled to 
redeem the prior kanom. At page 153 of the report the learned 
Judges conclude their discussion of the question as follows: 

“So long as the pkantffl has an interest validly entitling him to pos- 
«ssion, he is in a position to redeem” 

As already mentioned, it is not necessary for the disposal 
of this appeal to define the exact nature and scope of the rights 
derived by the Government under section 88, clause 7. We are 
clear that the interest possessed by the Government is not that 
of a mere attaching decree-holder. As we have already stated, 
it cannot be said that the expression “property at the disposal of 
Government” could with any propriety apply to the case of a 
mere attaching decree-holder. Being of opinion that the effect 
of section 88 is to create an interest in the property and to 
entitle the Government to be in possession of the property, we 
hold that the Government was a necessary party to the prior 
suit under O. 34, R. 1 of the Code. Not having been made a 
party, the Government’s right of redemption could not be affect- 
ed. In this case we have the further fact that the suit O.S. 
No. 685 of 1922 was filed more than two years after the date 
of the attachment. Under section 89 the position of the Gov- 
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ernment after the expiry of the two years would surely be not 
weaker than it was before. How far it becomes stronger is 
not necessary for us to exactly define in this case, 


We, therefore, hold that the interest which the Govern- 
ment had in the immoveable properties now the subject*of the 
suits before us was such as gave them a right to redeem the 
properties, and the relief given to the defendants by the Lower 
Appellate Court, to which no objection has been taken by the 
respondents by way of cross-appeal, is not open to any legal 
objection by the plaintiff. 

We, therefore, dismiss these miscellaneous appeals with 
costs (one set in each appeal). 


S.R, Appeals dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—Mr. JUSTICE WALLACE AND MB. JUSTICE 
JACKSON. 


A.L.A.R. Arunachalam Chettiar through the 
authorised Agent Guruswami Aiyar .. Appcellant* 
(11th Respondent) 


v. 
t 
Ry. Pratapasimha Rajah Sahib .. Respondent (Petitioner). 

Civil Procedure Code (V of 1908), S 144 and O. 20, R. 18—Powers of 
Court—Charge for equalising shares—Restibaton—Scope of—Interlocu-. 
tory order embodted m final decree—Appeal 

In working out a preliminary decree, the Court may, for the purpose of 
adjusting the shares, give one of the patties a charge over the share of 
another for any difference in favour of the former. 

Poovanaliuigam Serva: v. Veerayi, (1925) 22 L.W. 782, and Rajah of 
Vistanagram v. Raja Setracherla Somasekhararas, (1903) I.L.R. 26 M. 686 
(F.B.), referred to 

This can be done even in an interpleader suit after the passing of a 
preliminary decree. 

S. 144 of the Civil Procedure Code is not confined exclusively to 
matters in execution The power of restitution is inherent in the Court 
and can be exeicised between the preliminary and final decrees in a suit. 

Where an interlocutory order passed preparatory to a final decree 
has been embodied ın a final decree, ıt can be attacked only by an appeal 
against the final decree. 


Appeal against the order of the District Court of West 
Tanjore at Tanjore, dated 25th November, 1925, in I.A. No. 346 
of 1925 in O.S. No. 3 of 1919 and Petition under section 
115 of Act V of 1908. and section 107 of the Government of 


“CALA. No. 46 of 1926 18th February, 1930, 
and 
C.R.P. No. 48 of 1926. 
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India Act praying the High Court to revise the order of the 
District Court of West Tanjore at Tanjore, dated 25th Nov- 
ember, 1925, in O.S. No 3 of 1919 (O S. No. 26 of 1912 
on the file of the Sub-Court, Tanjore). 

Sts C. P. Ramaswami Aiyar for T. M. Krishnaswami 
Atyar and N. Swaminatha Atyar for appellant. 

T. V. Muihukrishna Atyar, S. V. Narayana Aiyar a 
A. V. Viswanatha Sastri for respondents. 

The Court delivered the following 


JUDGMENTS. Wallace, J.—This appeal and the civil revi- 
sion petition relate to the same matter, an order passed by the 
District Court of West Tanjore. The civil revision petition is 
put in by way of caution in case this Court holds that the Civil 
Miscellaneous Appeal does not lie.- The respondents have in 
fact taken a preliminary objection that the -Civil Miscellaneous 
Appeal-does not lie, but the discussion on that point is. more 
easily set out if we deal first of all with the case on the merits. 


The facts necessary for disposal are: The parties to these 
proceedings are some of the parties to what is known as the 
lanjore Palace Estate suit, an interpleader suit filed by the 
Receiver of the Estate to determine who were the rightful 
owners. The chief contesting respondents before us are the 
defendants known as the Mangalavilas defendants, originally 
defendants 4 to 11. A preliminary -decree in that suit was 
passed on the 1st of July, 1918. lt awarded 3|4th share to 
these defendants. Appeals were preferred to the High Court, 
Wlule these were pending a stay petition was put in by one of 
the other defendants, and in his order thereon passed on the 
7th of November, 1919, Krishnan, J., at the request of the 
Mangalavilas defendants, allowed these latter to withdraw 
monies deposited to the credit of the Estate in the Lower Court 
up to the limit of the shares due to them under the preliminary 
decree, but subject to security being given for the return of 
these monies if the High Court decree diminished their shares. 
Various sums of money were then drawn out under these condi- 
tions. The High Court’s preliminary decree was passed on the 
2Ist January, 1924, and it reduced the share of the Mangala- 
vilas defendants to 37th. The Mangalavilas defendants had 
drawn monies in excess of this share under Krishnan, J.’s order 
and, therefore, had to refund. Now, on the 29th of January, 
1923, before the preliminary decree of the High Court was 
passed, defendants 8, 9, 11, 25 and 26, the two latter being the 
legal representatives of the 7th defendant, who are some of the 
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Mangalavilas defendants, sold a half of their right, 
title and interest in the property to the present appellant. 
At the time of the sale that half share represented 5|32 of the 
property. By the High Court decree that was reduced to 5|56. 
After the High Court decree, the suit was sent back to the 
District Court for final decree. In that Court, on the 27th of 
March, 1925, the appellant was on his application made a party 
to the suit as the 3lst defendant. On the 16th of September, 
1925, the District Court passed what it called an interim final 
decree, apparently on some agreement between the parties allot- 
ting his proportionate share to each. On the 21st of Septem- 
ber, 1925, the 2nd defendant, one of the successful appellants 
in the High Court, applied in I.A. No. 346 of 1925 for restitu- 
tion of the amounts overdrawn by the Mangalavilas defend- 
ants under the order of Krishnan, J. Instead of ordering 
restitution or payment back into Court, the District Court on 
the 25th of November, 1925, directed that the shares allotted 
to the Mangalavilas defendants be made subject to a charge for 
the overdrawn amounts, and directed further that the half 
share bought by the 3lst defendant be also subject to this 
charge. This charge has been embodied in the final decree of 
the District Court, dated the 27th of February, 1926. It is 
against the order of the 25th of November, 1925, this 
civil miscellaneous appeal and the civil revision petition are 
preferred by the 31st defendant on the ground that the order 
errs both in law and on the merits.” 24 
The main arguments are: (1) that if the order imposing 
a charge at that stage of the trial of the suit, namely, between 
the preliminary decree and the final decree, is to be regarded 
as an order in the suit itself, it is beyond the powers of the 
Court, whooe duty after the preliminary decree has been passed 
is only to work out the preliminary decree and not to go beyond 
it, that its duty is limited to delivering the shares to which the 
preliminary decrce has declared the parties entitled, that this 
interim final decree and the order under appeal are proceedings 
unknown to law, that the Court cannot by way, of an inter- 
locutory order in the suit engraft on the preliminary decree a 
decision on the matter of a charge which, as being a matter 
concerning the rights of the parties ñiter se can only be law- 
fully decided before the passing of the preliminary decree, (2) 
that, if this order ts to be regarded as a separate order under 
section 144, as indeed it purported to be, it is ultra vires, since 
section 144 applies only to matters in execution, (3) that, 
however the order be regarded, it has imposed a charge for 
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the recovery of what was a mere personal obligation on the 
part of the Mangalavilas defendants and that the Court has no 
right so to convert a personal obligation into a charge by a 
mere interlocutory order, (4) that the Lower Court was wrong 
in imposing a charge until the remedy offered by the security 
had been exhausted, it being admitted that no attempt to enforce 
that has yet been made, and (5) that in any case the charge 
will take effect only from the date of the order, the 25th of 
November, 1925, and, therefore, cannot affect the property 
transferred on 29th January, 1923, to the 31st defendant. 

As to the power of the Court to impose such a charge by 
order or by final decree in the suit itself, it is not disputed that 
in an ordinary partition suit the Court may, in working out 
its preliminary decree for the purpose of adjusting shares, 
instead of making an actual division of all the property, give 
one coparcener a .charge over the share of another. for any 
difference in favour of the former. See Poovanalingam 
Servar v. Veerayt’ and the ratio decidendi of Rajah of Visia- 
nagram v. Rajah Setrucheria Somasekhararas?. In such a 
case it is obvious that the charge was not created by the preli- 
minary decree but springs out of the obligation of the Court 
to allot each coparcener his proper share. That, it appears to 
us, is what the District Court has really done in this case. It 
is true that this was not a partition suit but was an interpleader 
suit. But when: the preliminary decree was passed the suit 
became to all intents and purposes a partition suit, and, so far 
as the appellant.is concerned, it could be nothing else, since his 
vendors did not include all the Mangalavilas people- There- 
fore, even if the Mangalavilas defendants had been entirely 
successful, there still had to be a partition between them. . 

Cleafly, in the working out of a preliminary decree which de- 
clares certain parties entitled to certain shares, the Court is entitl- 
ed to employ all reasonable methods in adjusting those shares, 
especially measures which will entail the least amount of trouble 
to all concerned, and if the imposition of a charge is, in the 
opinion of the Court, a suitable alternative to depriving a co- 
parcener of some property in order to adjust the shares, the 
Court has discretion to impose a charge. © That the order under 
appeal was in the course of the preparation of the final decree 
is clear. A petition for final decree had been put in by the 
Ist defendant on the 26th of March, 1925, long before the order 
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now appealed against and it was in- the course of the 
proceedings to determine the final decree that the order 
appealed against was passed. Viewing the order broadly, we 
think this is what tha Lower Court intended to do and has 
done. In--working out for the final decree the manner in 
which the property should be adjusted according to the theo- 
retical allotments under the preliminary decree, by what is called 
an interim final decree, the Court decided that the imposition of 
such a charge was a reasonable method by which the excess 
amounts overdrawn should be recovered. That seems to us a 
proper discretion. Amounts had been drawn by virtue of the 
preliminary decree and under an order passed while.the suit 
was pending. The situation created by that order had to be 
adjusted by the final decree in the suit. When the 31st defend- 
ant took his sale, the suit had clearly assumed the character 
of a partition suit, and the Court had jurisdiction to impose a 
charge on the share of the Mangalavilas defendante for the 
amounts overdrawn in order to compensate the other defendants 
for the amounts subtracted thereby from their rightful shares. 
The imposition of such a charge being within the scope of the 
suit and within the jurisdiction of the Court, any such charge im- 
posed on the shares of the Mangalavilas defendants will bind 
their alienees who purchased pendente Tite. 


This is sufficient to decide the matter and we need not deal 


at length with the other points. As to the contention that 


the charge will have effect only from its date, that is answered 
by what has been already said, namely, that the imposition of 
a charge is within the scope of the suit and the 31st defendant’s 
sale was pendente lite. As to the technical argument that the 
order is erroneous, because it purports to have been passed 
under section 144 and that that section will not apply hecatise 
no decree has been varied or reversed, we are not satisfied that 
the principle of section 144 is confined exclusively to inatters 
in execution. The Privy Council has in Jat Berham v. Kedar- 
nath Marwar? laid down that the power of restitution is in- 
herent in the Court and should be exercised when necessary in 
order to do justice. This Court has so exercised that principle 


in a suit at a stage between the preliminary decree and the 


final decree in a case Cunniah Mudali v. Ratgaswami Mudals*. 
In any case, if the money was taken out under Krishnan, J.’s 
order by way of “execution” of that order im the suit, if that 
phrase may be used, it must follow that it should also be 
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restored by way of “execution” of an order in the suit, that is, by 
provision in the final decree. As to the argument that the 
Court should not have imposed a charge until the remedy by 
way of enforcing. the security had been exhausted, there were 
risks in that procedure. It might for example be held, as in 
fact this Court has held in a correlated matter, A.A.O. 
No. 263 of 1926, that Krishnan, J.’s order enures only for the 
benefit of that single defendant who applied for the stay. 

As to the preliminary objection that no appeal lies at all, 
we are inclined to hold that it is a good objection, although the 
appellant has cause to complain about the manner in which the 
Lower Court phrased its order. The order has been unneces- 
sarily drawn up in a decretal form as well as in a judgment 
form. In the judgment form the District Judge has recorded 
it in the following terms: 


“Relef (9) has been granted in the order just passed in O.S. No. 3 
of 1919, the main suit.” 


In the decretal form this has been recorded as follows: 


‘That relief (G) be granted (ude order passed ın O.S. No. 3 of 
}919).”” 


A reference to the order passed in O.S.: No. 3 of 1919 
shows that the order was: 

(‘When the restitution amounts payable to defendants 1 and 2 are 
determined, the final decree will provide for a charge on the shares of 
defendants 8 to 11, 25, 26, 28 and 29 in immoveables under the final 
decree (evidently interim final decree), dated 16th September, 1925, enforce- 
tble in execution in addition to their personal lability; and the charge 
will bind the 31st defendant ” 

It is clear from this that the order was not an 
order independent of the final decree but that the order 
was to be embodied in the final decree, and, there- 
fore, not until. the final decree was drawn up did it 
come into force. This was in accordance with what the Lower 
Court had power to do and was entitled in its discretion to do. 
The office in drawing up the decretal form of the order wrongly 
phrased it as if it were an order independent of the final decree. 
In the view we take, any attack on this order ought to be put 
forward only by way of an appeal against the final decree and 
the 31st defendant has not put in any such appeal. The ruling in 
Jogodishury Debea v. Kaslash Chundra Lahiry” is no doubt an 
authority for the position that a party can attack an inter- 
locutory order passed preparatory to a final decree, but where 
the order complained against has been embodied in the final 
decree, the method of attack is not by an independent appeal 
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but by an appeal against the final decree. See also Bharat Indu 
v. Yakub Hasan’, 


For reasons given this appeal and the civil revision petition 
must fail. We dismiss them with costs in the appeal. 
Jackson, J.—I agree. e 
S.R. : Appeal and petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—Mr. Justice MADHAVAN NAR. 


Appayya Banga (dead) and others .. Appellants* 
(Defendants ) 

v. 
Koraga alas Santhappa Kajava .. Respondent (Plaintiff). 


Bonndaries—Obliteraiion by party in permissive possession—Confuston 
roith other property—Saut by owner to recover his property—Equttable inter- 
ference by Court—Fresh partition 

The plaintiff’s father and his two brothers, of whom the defendant was 
one, effected a partition of some items of property. Subsequently, the plain- 
tiffs father delivered possession of his share in a certain item to the 
defendant In a suit instituted by the plaintiff to recover possession of 
the said item it was found that the defendant had obliterated its boundaries 
and mixed it up with his own share in the property, thus rendcring 1t 
impossible for the plaintiff to identify the item belonging to him The 
plaintiff having sued the defendant for ejectment or in pane alternative for 
partition, 

Held, that the plaintiff was entitled under the circumstances to invoke 
the equitable interference of the Court on his behalf and a decree should 
be passed for fresh partition of the entire property as between the parties. 

Semble—The principle that m a case of confusion of boundaries 
the Court will not interfere unless some equity is super-induced by the 
act of the parties has to be applied with reference to the special circum- 
stances of each case. 

Wake v Conyers, (1759) 1 White and Tudor's Leading Cases 167: 1 
Eden 331, Speer v Crawter, (1817) 35 E.R. 997: 2 Mer 410, Miller y 
Warintngton, (1820) 37 E.R. 452: 1 Jac. & W. 484 and Kavas/? v. Hormasyt, 
(1904) I.L.R. 29 Bom. 73, referred to 


Appeal against the decree of the District Court of South 
Kanara in Appeal Suit No. 478 of 1924 ‘preferred against the 
decree of the Court of the Subordinate Judge of South Kanara 
in Original Suit No 50 of 1921. 

B. Sttarama Rao for appellants. 

K. Y. Adiga for respondent. 

The Court delivered the following 

JUDGMENT.— The defendant is the appellant. This second 
appeal arises out of a suit instituted by the plaintiff to recover 
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possession of the plaint item 1 with mesne profits or in the alter- 
native for partition of plaint items 1 and 2 into two equal 
shares and for delivery of one such share to him with mesne 
profits. The plaintiff’s case is that plaint items 1 to 3 belonged 
to his efather and his two brothers, the defendant and one 
Tammayya Banga, that there was an oral division of these items 
between the three brothers, in which item 1 fell to the plaintiff’s 
father’s share, item 2 to the defendant and item 3 to Tammayya 
Banga. Tammayya Banga has been in separate enjoyment of his 
share of the property. As regards item 1, the plaintiff alleged 
that when his father became the ejman of the family the 
defendant was allowed to remain in possession of tbat item 
on behalf of his father, and as his father’s right had been 
sold to him he now claims possession of that item or a half share 
of items 1 and 2 as the defendant has mixed up the two items. 
The defendant, on the other hand, contended that all the pro- 
perties were gifted to his mother and as her surviving son he 
is now absolutely entitled to the properties by right of survivor- 
ship. He also disputed the validity of the assignment of the 
plaintiff. 

The Lower Courts found that there was an oral partition 
between the plaintiff's father and the other two brothers as 
alleged by the plaintiff and that his father’s share was validly 
assigned to him. It was also found that the plaintiff’s father 
put the defendant in possession of item 1 also, that he remained 
in possession of both items 1 and 2 and while so “he mixed up 
his share with plaintiff’s father’s share’. In consequence of 
these findings and as it was not possible to identify the item 
which belonged to his father the Lower Courts gave a decree 
for partition of both the items 1 and 2 into two equal shares 
and for delivery of one share to the plaintiff. I may state 
here that no plea of adverse possession to the plaintiff’s father’s 
share of the property was set up by the defendant. The defend- 
ant admitted that he was in possession of the two items but 
stated that he had been holding them under a maintenance allot- 
ment which he has not been able to prove. It is clear that 
the defendant has not been able to put forward any valid title 
to the plaint item 1 and it is also clear that possession of the 
plaint item 1 from the plaintiff’s father is admitted by him. 
The question is, in such circumstances, whether the plaintiff is 
entitled to get partition of both the items on the ground that 
he is not able to identify item 1 as the defendant has mixed 
up his share with the plaintiff’s share, which, in other words, 
means that the defendant has obliterated. the boundaries of the 


bead 
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two items and made it impossible for the plaintiff to identify 
his share. 

Mr. Sitarama Rao’s argument for the appellant shortly 
stated is this :—that, in a suit for ejectment, so long as the plain- 
tiff is unable to identify the property from which he desires to 
eject the defendant, he is not entitled to a decree for partition 
and that the Courts have no jurisdiction to grant the plaintiff’s 
prayer in such a case “unless some equity is super-induced by 
the act of the parties”. In support of this proposition reliahce 
has been placed on the leading decision in Wake v. Conyers + 
and the subsequent cases Speer v. Crawter* and Miller v. War- 
meenngion’, These cases have been referred to in Kauasji v. 
Hormasys’, Reference has also been made to O’Hara v. 
Strange" and Story’s Equity Jurisdiction, Vol. II, section 840 
and Hunt on Boundaries 256, etc. On the stremgth ot these 
authorities it is argued that confusion of boundaries per se 
is no ground for interference hy the Court and that the plaintiff 
in this case is not entitled to claim any relief as he is not able 
to show that the defendant is his tenant, agent or bailee or is a 
person in a fiduciary position towards the plaintiff which makes 
it incumbent on him to co-operate with him in re-establishing 
his title. It is admitted that the plaintiff and the defendant are 
not joint tenants or tenants-in-common or co-parceners. The 
question is whether in such circumstances the plaintiff is entitled 
to the relief of partition granted to him by the Lower Courts. 


In Wake v. Conyers’ it was pointed out— 


‘That the Court has no power to fix the boundaries of legal estates 
unless some equity ıs super-induced by the act of partıcs as some parti- 
cular circumstance of fraud or. confusion where one party has ploughed 
too near the other, or the like; nor Has this‘ Court.a power to issue such 
commissions, of course, as here prayed.” 


In Speer v. Crawter? the Master of the Rolls*after refer- 


1ing to the case of Wake v. Conyers stated thus: 

‘‘In the same case of Wake v. Conyers, Lord Northington says, that, 
in his apprehension, this Court has simply no jumsdiction to settle the 
boundaries even of land, unless some equity ıs super-induced by act 
of the parties. I concur in that opinion, and think that the circumstance 
of a confusion of boundanes furnishes, per se, no ground for the interposi- 
tion of the Court. i 

‘The present bill, in pomt of statement, laid a sufficient ground for 
such interposition, for it alleged the confusion to have taken place by the 
fault, or the neglect, of the owners of Imworth, while lessees of Weston. 
But that is not only not made out, but it is disproved If the ancient 


boundanes of the two manors be really unknown, as the plaintiff alleges 


1 (1759) 1 W and T.L.C. 167: 1 Eden 331. 
2 (1817) 35 E.R. 997: 2 Mer 410. 
3. (1820) 37 E.R. 452. 1 Jac & W. 484. 
+. (1904) I.L.R. 29 B. 73. 5. (1847) 11 Ir. Eq. Cas. 262, 
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they are, how are Commissioners to ascertain them? or what is to be 
done if they cannot be ascertained? When it is through the default of a 
tenant or copyholder, that boundaries are confused, the Court provides 
for the case of its beimg impossible to ascertain them, by directing so 


-much of the defendant’s own land to be set out, as shall be equal to the 


quantity Snginally granted or leased But, because the owner of a manor 
can no longer find all the wastes that may once have belonged to it, he 1s 
not to have the “deficiency made good out of his neighbour's estate.” 

In Miller v. Warmington the following observations 
appear : 

“But 1f£ the tifficulty of finding the boundaries were established, it is 
clear the plaintiff does not stand in a predicament that gives hım a 
light: to apply for a commission. This ıs the case of persons «laming 
by an adverse title; there 1s no connection between them, to serve as a 
foundation for the Court to proceed on in ordering a commission. This 
subject was very luminously considcred by the late Master of the Rolls 
m Speer v. Crawter?, and that case has settled that you must lay a 
foundation for this species of relief, not merely by showing that the bounda- 
rits ‘are tonfused, but that the confusion has artéen from some misconduct on 
the patt of the defcndant, or those under whom he claims, of which you 
have a right to complain, and which renders it incumbent on him ty 
co-operate in re-establishing them. But the Court will not intérfere 
petween independent properties, and confusion of boundaries per se is 
no ground to support such a bull.” 

The decision in Kavasj: v. Hormasji* after referring to 
the above leading decisions declined relief to the plaintiff as the 
learned Judges found that the litigants were independent pro- 
prietors and it was impossible to regard them as individuals 
having, such relations the one to the other as would entitle the’ 
Court to treat the whole of land in their possession as a com- 
mon fund capahle of adjustment in giving each pany a specified 
proportion of the property. 

Having regard to the principles enunciated in the above 
cases it is necessary in this case to examine in what circum- 
stances item 1 came to the possession of the defendant and 
hea it was*being held by him during all these years in order 
to find out whether the plaintiff can rely on any equity in his 
favour. 

I have alteady stated that the property belonged to the 
plaintiff's father and his two brothers of whom the defendant 
is one. After division of the property between the brothers, 
the plaintiff's father was in possession and enjoyment of 
item 1. It was then that he put the defendant in possession of 
that item. The fact that the defendant obtained possession of 
that item from the plaintiff's father is in my view a very îm- 
portant circumstance in this case. No doubt the defendant’s 


2, (1817) 35 E.R. 997: 2 Mer. 410. 
3. (1820) 37 E.R. 452. I Jac. & W, 484. 
4.. (1904) I.L.R. 29 B. 73, 
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was put in possession of the property as an allotment for main- 
tenance but this has been tound against by both the Lower 
Courts. The defendant has not put forward any adverse title 
to the property. So it comes to this that the plaintiff has clearly 
established his title to the property in question and has proved 
that his father put the defendant in possession of it and that 
the defendant has not any title to it at all. The plaintiff has 
also proved that the defendant has by obliterating the bound- 
aries made it impossible for him to identify the item belong- 
ing to him. 

In the above circumstances can it be said that there-is-no 
equity in favour of the plaintif which would require the Court 
to order partition? In my opinion the parties in this case can- 
not be said to be independent proprietors in the sense in which 
that term has been used in some of the cases above referred to. 
On principle one can understand why in a simple case of two 
independent proprietors who own adjoining lands with respect 
to which confusion of boundaries has taken place, the Courts 
refuse to help the plaintiff if he is not able to prove by evidence 
the boundaries of his estate. Of course, if he is able to prove 
that the defendant is a joint tenant or a tenant-in-comumon or 
a coparcener or holds his land as his agent, trustee or occupies 
a fiduciary position towards the plaintiff with respect to the 
land, then it is agreed that when the boundaries have been 
obliterated the equitable jurisdiction of the Court may be in- 
voked in favour of the plaintiff to grant him partition. But 
do these cases of well-recognised legal relationship exhaust the 
category of equities which would make it incumbent on the 
defendant to co-operate with the plaintiff in establishing his 
title? I think not. ln my opinion the principle that in a case 
of confusion of boundaries the Courts will not interfere unless 
some equity is super-induced by the act of the parties has to be 
applied with reference to the special features of each case. If 
the list of relationship is strictly limited to the classes mentioned 
above which is the contention very strongly urged before me, 
then it seems to me manifest injustice may be done, in cases 
like the present. I do not think the principles enunciated in 
the cases referred to above preclude the Courts from interfering 
in cases where obviously refusal to interfere will cause injustice 
to the plaintiff on account of misconduct on the part of the 
defendant with respect to property which he holds from him 
and to which he has no title. In this case it is noteworthy that 
from the year 1887 to 1908 the property was being leased some- 
times in the name of the plaintiffs father or in the defendant's 
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name simply and at other times in their joint names. After the 
death of the father in 1919, though by that time partition had 
been effected between the brothers, the patta of item 1 had been 
transferred to the joint names of the plaintiff and the defendant 
and fsom the year 1908 to as recent a date as 1920 it was the 
defendant that paid the assessment on behalf of the pattadar of 
plaintiff’s father. It is true that the plaintiff has not been able to 
prove a specific case that the defendant was his lessee which he 
alleged in this and some other prior litigations; but the facts that 
I have just mentioned are sufficient to show, in my opinion, that 
the defendant, who has admitted possession of the property from 
the plaintiff’s father, may (if necessary) be said to be his agent 
so far as that item is concerned. In Miter v. Warmington,’ 
already referred to, speaking of Speer v. Crawter*? the Master of 
the Rolls stated (this passage is quoted above) that: 

“That case has settled that you must lay a foundation for this species 
of relief, not merely by showing that the boundaries are confused, but 
that the confusion has arisen from some misconduct on the part of the 
defendant or those under whom he clams, of which you have a mght 
to complain and which renders it incumbent on him to co-operate in re- 
establishing them.” 

This is all what the plaintiff has to prove in order to suc- 
ceed in cases of this description. I think the plaintiff in this 
case has a right to complain inasmuch as he has proved that the 
defendant by his misconduct brought about a confusion of the 
boundaries of the property after he obtained possession of it 
from his father, and that, therefore, he is entitled to invoke 
the equitable interference of the Court on his behalf. 


I would, therefore, uphold the judgment of the Courts 
below and dismiss the second appeal with costs. 
B.V.V. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Sir Horace OWEN COMPTON BEASLEY, Kt. 
Chief Justice AND MR. JUSTICE PAKENHAM WALSH. 


T. S. Venkatabalagurumurthi Chettiar .. Appellants (PIF.) 


32 


U. 
T. A. Balakrishna Odayar and others .. Respondents (Defts.). 
Religious Endowment—Tem ple—Trustee—Borrounng power—Purchase 
oj goods for credit for necessary purposes—Liabihty of temple funds. 
Wherc the trustee of a temple purchased goods on credit for the 
proper and necessary purposes of the temple, such as for the performance 


*L.P.A. No 25 of 1927. 25th July, 1930. 
2 (1817) 35 E.R. 997: 2 Mer. 410. 
3 (1820) 37 E.R. 452 1 Jac & W 484. 
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of the worship and the feeding of the worshippers, and ıt was further 
proved that the goods bought were legitimately applied to those purposes, 


Held, that the person who supplied the goods was entitled to recover 
their, value from out of the temple funds, notwithstanding the fact that 
at the tme when credit was taken the trustee bad some cash on hand 


Semble—There 18 no distinction between the borrowing powers of the 
head of a mutt and the borrowing powers of the trustees of a temple. 


Vibhudapriya Thirtha Swamar v Lakshyundra Thirtha Swomiuar, 
(1927) L.R. 5 1.A. 228: I.L.R. 50 M. 497. 53 M.L.J. 196 (P.C.), 


relied on 

Swamumatha Atyar v Srinivasa Atyar, (1916) 32 M.L.J. 259 and 
Swmiduresan Chetty v. Visvanatha Pandurasannudhi Avergal, (1922) 43 M. 
AL.L.J. 147, referred to. 

Appeal under clause 15 of the Letters Patent against the 
judgment of the Honourable Mr. Justice Odgers, dated Ist 
September, 1926, in S.A. No. 1716 of 1923, preferred against 
the decree of the Court of the Subordinate Judge of Kumba- 
konam in A.S. No. 62 of 1922, preferred against the decree 
of the Court of the District Munsif of Kumbakonam, in O.S. 
No. 4 of 1920. 


T. R. Ramachandra Aiyar and P. J. Kuppanna Rao for 
appellant. 

Ramaswami Aiyangar and Srintvasavaradachariar for 
respondents. 


The Court delivered the following 


Jupcments. The Chtef Justice—This is an appeal which 
originated in a suit in the District Munsif’s Court of Kumba- 
onam (O.S. No. 4 of 1920). In that suit the plaintiff who 
was carrying on a maligas business sued the Sri Sarangapani- 
swami temple and its two trustees personally to recover a sum 
of Rs. 900 and odd which represented the balance of 
money owing to him by the temple for the supply of groceries 
to the temple, those groceries having been supplfed for the 
purpose of the puja. There was also a claim for interest. It 
is worthy of note that the dealings between the plaintiff and 
the defendants were from the 1st January, 1912 to the 14th 
March, 1919 and we are here 11 years afterwards, finally I 
hope, adjudicating upon the plaintiff’s claim. In the District 
Munsif’s Court the hearing of this quite a small claim took 
16 days, it took one day when it was taken up on appeal by 
the Receiver in this case to the Subordinate Judge’s Court— 
and there the decree of the District Munsif in favour of the 
plaintiff was set aside—and the appeal before Odgers, J., lasted 
two days—and there the decision of the learned Subordinate 
Judge was upheld—so that before the case reached us nineteen 
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days of judicial time had been occupied in determining the 
rights of the parties in this very simple case and I feel bound 
to say that the action of the Receiver in taking the case up on 
appeal from the District Munsif has resulted in a gross waste 
of time and money. 

It is admitted that the goods supplied by the plaintiff to 
the temple were ordered and utilised for the puja performed in 
the temple; and it is also admitted that the orders were placed 
by persons whose duty it was to place those orders, namely, the 
trustees of the temple; so that the goods were supplied for the 
proper and necessary purposes of the temple and were ordered 
by persons who were doing so in the discharge of their duties 
as trustees of the temple. 

The District Munsif gave a decree in favour of the plaintiff 
but the Subordinate Judge reversed that decree because he held 
himself bound by a decision in Lakshntndra Thirthaswamrar v. 
Vibhudapriya Thirthaswamtar', which was a decision with 
regard to the borrowing of money by the Swami of 
a Mutt. That case went up to the Privy Council and had 
not been decided at the time when the Subordinate Judge gave 
his judgment nor had it been decided when the case came before 
Odgers, J., and no mention appears to have been made of the 
case before him. 

What we have got to consider now is whether 
that decision of the Privy Council, VibAwdapriya Thir- 
thaswwamiar v. Lakshmindra Thirthaswamiar?, conclud 
this matter. As I have already stated, the facts of that cas 
were that the head of a mutt had borrowed money for the pur- 
pose of discharging the duties for which he was responsible. 
as the head of the mutt and the money had been legitimately 
applied for,that purpose and it was held that it could be re- 
covered from the succeeding head of the mutt, so that the deci- 
sion of the High Court in Lakshmindra Thirthaswamiar v. 
Vibhudapriya Thsrthaswanser' was reversed on appeal by 
their Lordships of the Privy Council. I desire to refer to only 
one passage in the judgment of their Lordships, Vibhudapriya 
Thrthaswamiar v. Lakshmindra Thirthaswamiar? where they 
state the essentials in such a case. It is as follows: 

“What their Lordships have to see in this case 18, firstly, whether the 
debts were contracted by the deceased Swam: for his own purposes or for 


purposes of the temple and in discharge of the duties under which he 
Jay in the performance of the worship and the feeding of pilgrims: and. 


1 (1922) 44 M L.J. 187, 
2. (1927) L.R. 54 I.A. 228: 1.L.R. 50 M 497 at 507: 53 MLJ 196 (PC) 
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secondly, whether the moneys so borrowed were legitimately applied for 
ihose purposes ” 

Applying that test to the facts in this case it is quite clear 
that the credit was obtained not for the private purposes of the 
trustees but for the purposes of the temple apd the 
goods were bought in the discharge of the duties under 
which the trustees lay in the performance of the worship 
and the fceding of the worshippers and it is not contested that 
the goods so bought were legitimately applied for those pur- 
poses. The facts in this case when tested by the Privy Council 
decision clearly make this claim sustainable by the plaintiff. 
But Mr. Srinivasavaradachariar argues on behalf of the 
Receiver that this decision of the Privy Council in Vibhuda- 
priya Thirthaswanuar v. Lakshmindra Theirthaswamtar’ is 
inapplicable to this case because that is a decision 
with regard to a mutt, that temple stands on an 
entirely different footing and that the trustees of temples are 
more restricted in their rights than persons who have charge 
of mutts But he has been quite unable to satisfy us that there is 
any such real distinction. Obviously there is a great distinction 
between a mutt and temple but it does not follow that there is a 
distinction between the borrowing powers of the Swami of 
a mutt and the borrowing powers of the trustee of a temple 
and a good deal of confusion seems to have crept into the 
argument on behalf of the respondent with regard to what 
really trustees are. Mr. Srinivasavaradachari argued the case 
yn the footing that trustees are as restricted as trustees in 
Ingland One case which he relies on is Swaminatha Atyar v. 
Srinivasa Atyar*, but Mr. T. R. Ramachandra Aiyar points 
cut that that case has been explained and distinguished in 
Sundarasan Chetty v. Visvanatha Pandarasannadhi*, That is a 
case which clearly shows that the essential is that the borrow- 
ing should be for temple necessity and not necessarily for finan- 


cial necessity. Personally I cannot sea very much distinction. 


between “temple necessity” and “financial necessity”. They 
both seem to me to be equally important. The argument put 
forward on behalf of the respondent, namely, that at the time 
when credit was taken by the trustees of the temple they had 
cash on hand with which to pay for the goods does not seem 
to me to have very much force. The argument of course is 
that there was no financial necessity for the credit being opened 
or taken by the trustees since they had cash on hand and we 


i a a a A a a 
2 (1927) L.R 54 I.A. 228: I.L.R. 50 M 497- 53 M.L.J. 196 (P.C.). 
3 (1916) 32 M.L J. 259. 4. (1922) 43 M.L.J. 147 at 150 
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are asked to say that there has been a finding of fact upon this 
point which we cannot interfere with. It is quite true 
that the Subordinate Judge says in his judgment that 
there is evidence that during this time large sums of money 
came mto the hands of the trustees, that there was money put 
out with Chetties; and from this he draws the inference that 
there was no legal necessity for having thesa goods on credit. 
But it seems to me that that inference is an inference really of 
law to be drawn upon those facts. It does not follow that 
because cash was coming into the hands of the trustees, they 
were able to pay for the goods when they got them, unless it is 
known what their other liabilities were at the time. It cannot 
be said with any certainty that there was sufficient cash on hand 
to pay for the goods. And, moreover, we know this that the 
trustees of the temple were quarrelling and one of them was 
withholding the money of the temple and at any rate no ‘pay- 
ment was made and the trustees were very glad to take the 
very long credit which was given to them by the plaintiff. 
Another argument pressed upon us is that there was no 
contract, as it is argued there must be, by the trustees to make 
the temple funds liable for these debts. But that argument 
cannot prevail in the face of the very strong facts. Ex. L 
series show that written orders were given to the plaintiff for 
the supply of these articles, that those orders were written on 
paper headed the Sri Sarangapaniswami Devasthanam and 
were signed at the end by one or other of the trustees as trustee 
That, in itself, to my mind, is a clear indication that the articles 
ordered were ordered for the purpose of the temple by a person 
entitled in the ordinary course of his duties to order them and 
that the temple funds were to be liable for the payment of those 
articles. Any other construction of these documents, I think, 
would be absurd. Therefore, it seems to me perfectly clear 
that the trustees contracted that the goods would be paid for 
out of temple funds. The learned District Munsif himself 
points out in paragraph 10 how it was that these goods were 
ordered and he refers to one important matter, namely, that in 
the books of the temple themselves tha money for these. goods 
was entered as a debit against the temple funds. I cannot see 
how the Privy Council decision in Vibhudapriya Thirthaswomtar 
v. Lakshmindra Thirthaswantor’ is inapplicable to this case. 
I think that no real distinction, so far as the necessity for bor- 
rowing is concerned, can be drawn hetween the Swami of a 


Se Dee a POT Ey fo, gues ae ee es et eae ae ae UT oe ae 
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mutt and the trustee of a temple. Under these circumstances, 
I feel myself bound by that decision and this appeal must, 
therefore, be allowed with costs throughout. 

The Subordinate Judge did not decide two other matters 
raised in the appeal before him, namely, the question ôť limi- 
tation and the right of the plaintiff to get interest. With regard 
to the former, Mr. Srinivasavaradachari says that he is not ina 
position to press the point and with regard to the latter he has 
made a suggestion that the rate of interest should be reduced 
to 6 per cent. and to this Mr. T. R. Ramachandra Aiyar agrees. 
Therefore, the decree of the District Munsif will be restored 
except with regard to the rate of interest which is reduced to 
6 per cent. 


Fakenham Walsh, J—I entirely agree with the judgment 
my Lord the Chief Justice has just delivered and I would only 
like to add the following points. In the case in Lakshmindra 
Thirthaswamiar v. Vibhudapriya Thirthaswamtar', which 
was reversed on appeal by the Privy Council in Vibhu- 
dapnya Thirthaswamiar v. Lakshuindra Thrthaswamsar’. 
Krishnan, J., laid it down that mutt properties in the 
hands of a matathipathi will not be liable for the 
debts of his predecessor either on the ground that the borrow- 
ing was for a purpose which was not justifiable at all or on 
the ground that though the purpose was a legitimate one the 
predecessor had enough funds of the mutt in his hands at the 
time and, therefore, had no necessity to borrow at all to meet 
the expenses. As regards the facts found in that case on that 
point, it may be said to have been found that the mutt would 
have had Rs. 1,00,000 in hand but they incurred a debt of 
Rs. 1,30,000. The Court found it unnecessary to pursue the 
question further under this head as they held that the expenses 
were for illegitimate purposes. Therefore, when their Lord- 
ships of the Privy Council held that these expenses were 
legitimate they must by implication be held to have negatived 
the proposition that the mere fact that the mutt may have had 
cash in its hands made the borrowing of money for legitimate 
expenses a charge which could not be recovered from the temple, 
because it is clear that had they shared the view of Krishnan, 
J., on this point, they must have found that as regards the 
Rs. 1,30,000 borrowed, the temple was not chargeable to 
the extent of Rs. 1,00,000 which the mutt had as money in 


1 (1922) 44 M.L.J. 187. 
2. (1927) L.R. 54 1.A. 228: L.L.R. 50 M. 497: 53 M.L.J. 196 (P.C.). 
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hand. As I agree with my Lord that there is no distinction 
in this matter between the matathipathi of a mutt 
and the trustee of a temple, it follows that this test 
propounded by Krishnan, J. has not to be satisfied. 
As toe this decision applying to a temple, we find their 
Lordships themselves refer to the case of Palatsappa Chetty v. 


| Sreemath Devastkamony Pandara Sannadhi’” That no doubt 


is the case of a matathipathi of a mutt but he was in that parti- 
cular transaction acting as the trustee of a temple. This is an 
indication that they did not intend to draw any distinction in 
principle which they enunciated between a mutt and a temple. 
l may also refer to the remarks of their Lordships in Niladri 
Sahu v. Mahant Chaturbhuy Das’. They say as follows: 
“The learned Judges of the High Court appear to their Lordships to 
be rather of opimion that the procurement of a loan of money on easy 
terms for the purpose of paying off antecedent loans obtained on very 
oppressive terms can never, in a case of this character, be held to be a 
necessary proceeding unless the obtaimmg of the oppressive loan was, at 


the time it was obtained, a matter of necessity also If these learned 
Judges held that view, their Lordships cannot agree with them” 


From that it would seem to follow that the mere fact that 
a: temple trustee may have money in his hands would not per se 
render the raising of a loan a charge which cannot be attached 
to the temple. It would appear for example from this that 
the temple might under necessity have raised a loan of Rs. 1,000 
at 50 per cent, and been able the next day to raise a loan of a 
similar amount at 25 per cent. and that though they had this 
Rs. 1,000 in harid they could raise a second loan to pay off the 
frst Therefore, the principle that no loan raised would attach 
liability to the temple merely from the fact that there may have 
been ready money in hand equal to the amount of the loan to be 
raised seems to be too wide. ‘The only other fact that I would 
like to notfte in this case is that the Receiver had already paid 
nnder orders of Court a sum of Rs. 3,000 to this very plaintiff 
as part of the bill and under those circumstances the temple 
has certainly been put to considerable loss by contesting the 
decision of the District Munsif as to this small portion. 


B.V.V. Appeal allowed. 





5. (1917) L R. 44 L.A. 147: LLL.R. 40 M 709: 33 M.L J. 1 (P.C.) 
6. (1926) L.R. 53 I.A. 253: I.L.R. 6 Pat 139 at 151 51 MLJ 822 (P.C) 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—Mr. Justice MapHAvAN NAR AND MR 
JUSTICE REILLY. 


Chaturbujadoss Kushaldoss & Sons .. Appellants* 
(Defendanis) 
v. 
Minor Rajamanicka Mudali by father and next ` 
friend Ekambara Mudaliar and another .. Respondents 


(Plaintiff and 2nd Defendant). 


Decree—Execution of—Against the undow of the debtor—Ignorance of 
tli—Ressduary legatee, the legal heir—How far and under what circw- 
stances o decree against a wrong legal representative can be binding on the 
true heir of a deceased person 


The 1st defendant obtained a decree in a suit on the file of the Original 
Side of the High Court for a sum of money due to him from a deceased 
person whose widow was brought on record_as his legal representative in 
the suit as she held succession certificate in her name He brought the 
suit properties to sale in execution thereof and the 2nd defendant purchased 
them Meanwhile the plaintiff had already, before the filing of this suit 
hy the Ist defendant in a suit against the widow brought by him on the file 
of the Court of the Subordinate Judge of Vellore, tned to establish his rights 
as a residuary legatee of the deceased person under a will. After the suit 
brought by the Ist defendant was decided in hig favour by the High Court, 
the suit by the plaintiff at the Vellore Court was decided and, as a result, he 
became the residuary legatee of the deceased Plaintiff brought the pre- 
sent suit to upset the execution sale and to escape payment of the debt, 
on the grounds that the wrong person was impleaded in the suit brought 
by the lst defendant, and that the decree was obtained by the Ist defend- 
ant during the pendency of his own suit to establish his rights against 
the widow 

Held that, in the circumstances of the case, namely, the Ist defendant 
beheved bona fide that the widow was the legal heir of the deceased and 
that the decree was obtained by him without fraud or collusion, the widow 
sufficiently represented the estate of the deceased in the suit brought by 
the Ist defendant and that the decree obtained in it and the execution 
proceedings were binding upon the plaintiff in respect of all the items of 
property involved in the suit. 


Case-law discussed 


If the widow was properly sued as the legal representative of the deceas- 
ed tn th sit brought by the defendant and if she sufficiently represented 
his estate, then the decision in that suit could not affect the tights of the 
present plaintiff ın any way, for he claimed the property only as the legal 
representative of the deceased and the interests of both the widow and the 


plaintiff were identical as regards the subject-matter of the litigation in 


the suit by the defendant. The decision in that suit being in effect a 
decision against the plaintiff himself, it could not affect his rights as the 
legal representative of the deceased. 

Appeals against the decree of the Court of the Subordinate 
Judge of Vellore in Original Suit No. 86 of 1922. 
a ss a ns 

*Appeals Nos. 250 and 332 of 1925 Ist May, 1930. 


R—13 
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S. Doraiswami diyar, M. A. Tirunarayanachariar and 
A. K. Ramachandra Atyar for appellants. 


A, Viswanatha Atyar and A. Ramaswamti Atyar for res- 
pondenfs. 
- The Court delivered the tollowing 


JUDGMENTS. Madhavan Nair, J—The Ist defendant is 
the appellant in Appeal No. 250 of 1925 and he is the decree- 
holder in C.S. No. 81 of 1921 on the file of the High Court, 
Madras. The 2nd defendant is the appellant in Appeal No. 332 
of 1925 and he is the auction purchaser of the properties sold 
in execution of the decree in C.S. No. 81 of 1921. These 
appeals arise out of a suit instituted by the plaintiff for a 
declaration that the decree in C.S. No. 81 of 1921 and the 
attachment and sale held in execution of that decree are not 
binding on him. 

_ Tha facts are briefly these. One Parthasarathi Mudali 
who was doing business in yarn and cloths had dealings with 
the Ist defendant, Kushaldoss & Sons, and owed them a con- 
siderable sum of money. He died on the 18th May, 1920, 
leaving a will, dated 14th May, 1920. By this will the plaintiff, 
his nephew, was given the whole ‘estate of the testator subject 
to the other dispositions mentioned in it. After the death of 
Parthasarathi Mudali, his widow Sengalani Ammal applied on 
sth October, 1920, for a succession certificate in order to enable 
her to collect the outstandings due to him. The plaintiff’s 
father as his guardian objected to the issue of the certificate. 
But an order was passed in favour of the widow as the counter- 
petitioner said that he intended to file a separate suit to estab- 
lish his rights under the will and that he had no objection to 
the petitiofer being given the certificate provided she furnished 
substantial security. On 22nd December, 1920, O.S. No. 65 
of 1921 .on the file of the Court of the Subordfhate Judge of 
Vellore. was filed by the plaintiff to establish his rights. It was 
disposed of in his favour on 24th April, 1922. Meanwhile, 
on 31st January, 1921, that is, after the institution of O.S. 
No. 65 of 1921, the present 1st defendant filed C.S. No. 81 of 
1921 on the file of the High Court against Sengalani Ammal, 
the widow of the deceased Parthasarathi Mudali as represent- 
ing her husband’s estate, for the recovery of money due from 
Parthasarathi Mudali. The suit was heard and decided er 
parte on 30th March, 1921, ie., before the disposal of O.S. 
No. 65 of 1921. The decree directed that 
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‘‘Sengalam1 Ammal, the defendant . . .. do from and out of 
the assets of her deceased husband Parthasarathi Mudal, come to her 
hands do pay to the plaintiffs the sum of Rs. 3,518-11-0, etc” 


This decree was transferred for exectition to the Court of 
the District Munsif of Ranipet on 3rd July, 1922, and sale. 
of the suit properties was posted to 28th August, 1922. As 
the plaintiff had by that time obtained a decree in his favour 
he intervened in execution proceedings and wanted to be brought 
on record in order to oppose the execution, but as his petition 
was filed on the day fixed for sale of the properties it was dis- 
missed as beng too late. The sale proceeded and the 2nd de- 
fendant purchased the suit properties for a sum of Rs. 3,850. 
It is the decree in C.S. No. 81 of 1921 on the file of the High 
Court and the execution sale in favour of the 2nd defendant 
which the plaintiff now contends do not bind him. 


His case is that the 1st defendant was well aware when he 
instituted C.S. No. 81 of 1921 that he was the true legal re- 
presentative and the residuary legatee under the will, of the 
deceased Parthasarathi Mudali, and knowing that, he instituted 
that suit in collusion with Sengalani Ammal, the widow, in 
fraud of the plaintiffs rights, and that she allowed the decree 
for the principal and interest to be passed ex parte without 
contesting the claim for interest which she could have success- 
fully resisted if the case had been properly conducted. These 







fendant against Sengalani Ammal could not be regardea a. 
ecree obtained bona fide and without fraud or collusion and 
therefore cannot bind the plaintiff who is the real heir of 
Parthasarathi Mudali. It is also alleged that the execution pro- 
ceedings in connection with the sale of the properties were not 
carried on bona fide. These allegations are denied by the de- 
fendants. The claim of the Ist defendant for the principal 
sum is admitted by the plaintiff. 


The learned Subordinate Judge found that in the matter 
of the institution of the suit there was no collusion between the 
Ist defendant and Sengalani Ammal and that there was no evi- 
dence that the Ist defendant was actuated by any fraudulent 
motive in instituting the suit against the widow. He held that 
interest was rightly claimed in that suit by the 1st defendant and 
the claim for interest, therefore, cannot be considered to be a 
fraud perpetrated upon the estate of Parthasarathi Mudali. 
Notwithstanding these findings, the learned Subordinate Judge 
came to the conclusion that the decree was not obtained’ bona 


grounds are alleged to show that the decree obtained by f 
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fide and cannot bind the present plaintif on the ground that 
the 1st defendant had opportunities of finding out the true 
legal representative of the deceased Parthasarathi Mudali and 
that he instituted the suit without making sufficient enquiries. 
His comclusion might be stated in his own words: g 


“The conclusion that must be adopted is that C.S. No 81 of 1921 was 
instituted against Sengalanı Ammal without enquiry as to who was Partha- 
sarathi’s real heir when there was every opportunity to make such enquiry 
and when if such enquiry had been made in the right spirit and in the 
proper way it would disclose the fact. It cannot be regarded as a suit 
instituted bona fide against the widow as heir” 


As regards the 2nd defendant’s participation in the pro- 
ceedings, the learned Judge held that he purchased the suit 


properties knowing that there was a will set up by the plaintiff 


constituting him as the legal heir of Parthasarathi Mudali. He 
also held that the 2nd defendant had no hand in the matter 
of filing C.S. No. 81 of 1921 and that the properties pur- 
chased by him were not sold for an inadequate price. As a 
result of these findings a decree was given in favour of the 
plaintiff as prayed for. 


In appeab it is argued on behalf of the appellants that the 
circumstances of the case would show that the Ist defendant 
instituted this suit against Sengalani Ammal in the full belief 
that she was the true legal representative of the deceased Partha- 
sarathi Mudali and that he made sufficient enquiries before 
instituting the suit; and that his conduct in connection with 
suit and its proceedings was throughout bona fide. On beh 
of the plaintiff-respondent it is argued that the Judge’s finding 
that interest was properly decreed in the prior suit is not sup- 
ported by the evidence, and that the properties were sold for an 
inadequate, price, and that even if it is held that the decree 
against the widow was obtained by the Ist defendant bong fide . 
and without fraud and collusion, in law the decree is not bind- 
ing on him as it was not obtained against him, he being the 
true legal representative of the deceased Parthasarathi; and 
that if binding at all, it will be binding only as regards items 3 
and 4 which are in the possession of the widow. It was also 
argued having regard to section 52 of the Transfer of Property 
Act, effect should not have been given to the decision in C.S. 
No. 81 of 1921, as it was decided during the pendency of O.S. 
No. 65 of 1921, which ended in his favour. 


I shall first deal with the question whether the claim for 
interest was rightly allowed by the Court in C.S, No, 81 of 








\ 
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1921. The learned Subordinate Judge has found in favour of 
the appellant on this point. I cannot say that the evidence in 
the case does not support the conclusion of the Subordinate 
Judge. The witnesses who speak in support of the claim for 
interest are D.Ws. 1 and 2. Their evidence is to the’ effect 
that Parthasarathi Mudali was lable to be charged interest on 
his money dealings with the lst defendant’s firm and that he 
was not charged interest for a considerable time; but that in 
1919 he was specifically told that he would be charged interest 
in future. Reading the evidence of these two witnesses care- 
fully I fail to see any real inconsistency in their statements. It 
is true, as may be seen from the accounts, that Parthasarathi 
Mudali was not charged interest up to 1919; but the liability to 
pay interest always existed and that was enforced from 1919 
onwards. Exs. I, IV and V support’ the 1st defendant’s claim 
for interest in C.S. No. 81 of 1921. In Ex. I, the path, 
dated 19th April, 1920, it is stated that interest will be charged 
on the amount specified in it at the rate of 9 per cent. per 
annum. Ex. IV, a letter from the Ist defendant to Partha- 
sarathi Mudali, dated 30th April, 1920, distinctly states that 
interest will be charged up to date. Ex. V, a card, dated 10th 
June, 1920, was written subsequent to the death of Partha- 
sarathi Mudali. It is curious that by that time though the 1st 
defendant must have known about the death of Parthasarathi 
Mudali, the card was addressed to him. No satisfactory ex- 
lanation has been given for this proceeding, but I am not satis- 

d that this is an indication of fraudulent conduct on the 
art of the lst defendant. This letter also says that if the 
account is not settled, interest will be recovered. In thus de- 
claring that interest will be claimed this is quite consistent with 
Exs. I and IV. As no large amount was due from Partha- 
sarathi Mudali to the 1st defendant in 1919, the demand for 
interest thereafter may no doubt appear to be somewhat un- 
reasonable. But it does not follow from this that the defend- 
ant’s evidence regarding the agreement on the part of Partha- 
sarathi Mudali to pay interest thereafter should necessarily be 
disbelieved as the liability to pay interest always existed though 
it was not enforced till 1919. This point is dealt with by the 
learned Subordinate Judge in paragraph 11 of his judgment. 
On the whole I am inclined to agree with him on his finding 
on this point. It therefore follows, the claim for principal 
being admitted, that Sengalani Ammal’s failure to resist C.S. 


No. 81 of 1921 was in no way detrimental to the interests of 
the estate of Parthasarathi Mudali. 
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The next question for consideration is whether the Ist de- 
fendant knew at the time when he instituted the suit that a 


= will was left by Parthasarathi Mudali and that the plaintiff 


was his true legal heir. The plaintiff’s case that the death of 
Parthasarathi Mudali and the fact that he died leaving a will 
were brought to the notice of the 1st defendant soon after 
Parthasarathi’s death has been disbelieved by the learned Sub- 
ordinate Judge. It was not seriously argued by the respondent 
that on this point the learned Subordinate Judge’s conclusion 
is wrong. The Ist defendant’s case is that he knew of the 
death of Parthasarathi only in July, 1920, when he went to 
his village and sold some of his properties. But it is clear 
from the evidence as pointed by the learned Subordinate Judge 
that he must have known about it some time earlier in June but 
this does not affect the bona fides of his conduct in instituting 
the suit against the widow. ‘The evidence does not show that 
the lst defendant or his agents knew anything about the suc- 
cession certificate proceedings before the institution of the suit. 
When his agents went to the village of Parthasarathi in July, 
1920, the evidence is to the effect that they learnt that Partha- 
sarathi’s only heir was Sengalani Ammal, his widow; that they 
did not hear anything about the will and that they obtained the 
keys of the shop of Parthasarathi from Sengalani Ammal. 
Some yarn was sold on that occasion and the Ist defendant 
was able to realise a sum of Rs. 1,500 towards his dues. It 
appears from the plaint that Sengalani Ammal is in possessio 

of items 3 and 4, though the point is disputed by the respon 

ent. I do not think it can be seriously contended that she wa 
not in possession of these items when the Ist defend- 
ant instituted his suit. But for the will it is clear that 
Sengalani, Ammal would be the heir of Parthasarathi 
entitled to represent his estate. This fact coupled with other 
facts already referred to that Sengalani Ammal was 
in possession of some items of property belonging to 
her husband, that the keys of the shop were obtained from 
her, may well be considered as sufficient justification for the 
conduct of the Ist defendant in instituting the suit against her 
as Parthasarathi’s legal representative. The Subordinate Judge 
does not say that the Ist defendant’s agents refrained from 
making any enquiries. His opinion seems to be that if they 
had made fuller enquiries they might probably have known of 
the existence of the will and that the plaintiff was the real heir 
of the deceased. Probably this might have been so. But I 
cannot accept the argument having regard to the circumstances 
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referred to above, that the 1st defendant’s failure to prosecute 
more detailed enquiries should necessarily lead to the conclu- 
sion that in instituting the suit against the widow he was not 
acting bona fide. All the facts then known to him and present 
before his mind pointed out that Sengalani Ammal was the 
legal representative of the deceased. The agents of the Ist 
defendant seem to have made some enquiries though the evi- 
dence on the point is not quite definite. In this connection it 
is important to notice that the 1st defendant does not improve 
his position in any way by making the widow the legal repre- 
sentative of the deceased Parthasarathi and by refraining from 
making enquiries as to who his true legal heir is. The learned 
Subordinate Judge has found that there was no collusion of 
any kind between the widow and the Ist defendant in the 
matter of the institution of the suit. We have not been re- 
ferred to any evidence in support of any collusion. It is 
admitted that the amount claimed except as regards interest was 
really due from Parthasarathi to the Ist defendant and as 
regards interest we have found that the claim has been sub- 
stantiated. In these circumstances why should the lst defend- 
ant not to have sued the plaintiff as a defendant in C.S. 
No. 81 of 1921 instead of the widow if he really knew that there 
was a will and that the plaintiff was really the legal 
representative of Parthasa:atli: No saticfactory answer has 
heen given by the respondent to this question except that the 
suit was brought at the instigation of some ot the enemies uf 
e deceased Parthasarathi. In these circumstances I cannot 
agree with the opinion of the Lower Court that it cannot be 
regarded that C.S. No. 81 of 1921 was instituted boa fide 
against a wrong heir. In my opinion the evidence in the case 
shows abundantly that the suit C.S. No. 81 of 1921 was in- 
stituted by the lst defendant bona fide against the wfdow as the 
legal heir of the deceased Parthasarathi and that there is 
nothing fraudulent in the conduct of the lst defendant or the 
widow in connection with the proceedings in the suit and that 
the decree was obtained without fraud and collusion. 








As regards the value realised at the time of the sale, I agree 
with the learned Subordinate Judge that the value is not in- 
adequate. He has considered the matter in paragraph 17 of 
his judgment, and I do not think I can add anything to that 
discussion. 


For the above reasons, I would hold that the widow 
Sengalani Ammal sufficiently represented the estate of the 
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deceased Parthasarathi in C.S. No. 81 of 1921 and that the 
decree in that suit is binding on the plaintiff. 


Mr. Viswanatha Aiyar next argues as a proposition of law 
that even, if C.S. No. 81 of 1921 was instituted by the Ist 
defendant bona fide against a wrong heir and even if there be 
no fraud or collusion betwec the parties in respect of that 
suit, still the decree passed in the suit cannot be considerece 
binding on the true legal representative (that is, the plaintiff) 
and 1f it is binding at all, it will be binding only with respect 
to the properties of the deceased which were in possession of 
the widow at the time of the suit, that is, only items 3 and 4 
in the suit. In support of this argument he relied strongly on 
Madavarayudu v. Subbamma'!, Gnanambal Ammal v. Veera- 
sami Cheit*, Kahappan Servaikaran v. Varadarajulu,? Srini- 
vasa Atyangar v. Kanthimatht Animal Bachu Soorayya v. 
Toonuloors Chinna Anjaneyal’ and Angadi Mallappa v. Neelana 
Gowdra Kare Gowd.’ 


The question how far and under what circumstances a 
decree passed against a wrong heir of a deceased person will 
bind his true heir has been considered in various cases. Prima 
facie a decree will bind only the parties to it or those claiming 
through them; but there are exceptions to this rule. The Courts 
have held that in certain circumstances when one who is not 
the true legal representative of a deceased person is impleaded 
as his legal representative then a decrece passed against him i 
his character as the legal representative of the deceased wou! 
be binding on the true representative though he is not a party 
to it The suit may have been instituted against the wrong 
legal representative at the very commencément or the wrong 
legal representative may have been brought on record during 
the pendency of the suit or after the decree and for purposes of 
execution. An examination of these cases will show that in 
deciding the point the learned Judges put before themselves the 
question whether the estate was sufficiently represented by the 
alleged legal representative on record as the important factor 
for consideration and this, they answered in the affirmative, if 
it was found that the suit. was instituted bona fide against the 
alleged legal representative and the decree was obtained with- 
out any fraud or collusion between the parties. 





1 (1916) 31 M L.J 222, 2 (1915) 29 M.L.J. 698 
3. (1909) ILL.R. 33 M 75:19 M L.J. 651 
4. (1910) I.L.R. 33 M. 465 5. (1918) 36 M.L.J. 106 


6. (1925) 50 M.L.J. 442 
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>  InThe General Manager of the Raj Durbkunga v. Maharaja 
Coomgr Ramaput Singh’ the suit was brought against a widow 
as the mother and guardian of her son who was then a minor, 
to recover arrears of rent due from his deceased father. It 
was held by the Judictal Committee that the decree obtained 
against the widow as the legal representative of her husband 
was binding on the son, who in law was the true legal repre- 
sentative,of the deceased, though the suit was not prosecuted 
against him.- 
.. he Pryy Council decision entirely approved of the deci- 
sion in Johan Chunder Mitter v. Baksh Ali Soudagur.® In that 
case, which is the earliest one mentioned in the Reports, it was 
held that the decree obtained against a Hindu widow for her 
husband’s debt . was binding on the son who was not a party 
to the suit. It would seem from the Reports that the plaintiff 
knew of the existence of the son when he sued the widow. The 
judgment shows that the question for consideration was whether 
the widow sufficiently represented the estate of the deceased. 
This is really the point that has to be decided in cases. of this 
description. ~ 
In Kadir Mohsdeen Marakkayar v. Muthukrishna ee 

the defendant died during tha pendency of the suit and only one 
gf his sons was brought on record as his legal representative. It 
was held thaf the share of the second son also was bound by the 
decree in the suit notwithstanding the fact that he was not joined 
in, the suit as one of the legal representatives of his deceased 
ather. The learned Judges based their conclusion on the fol- 
lowing reasoning: 


‘In our opimon a person whom the plaintiff alleges to be the. legal 


repfesentative of the deceased defendant and whose name the. Court 
enters on the record in the place of such defendant sufficiently represents 
the estate of the deceased for the purposes of the stut and 1g the absence 
of any fraud ‘or collusion the decree passed in such suit will bind such 
estate, ” 


It is true that this isnot a case where a person was-wrongly 
brought on. record as the legal representative but it- me down 
a general principle. - - 

- In Khtarajmal v. Dain? the. Judicial Commit acintss 
aut that the question whether the estate is or is not properly 
represented is not a mere question ef form but of substance: 
That also was not a.case where a wrong-legal representative 


was brought on record in the place of the deceased person, but 


7. (1872) 14 M.I.A. 605: 20 E.R. 912° ` 


et A. 

Toe g Ny LLR. 26 M. 230: 
10. (190) L.R. 32 I.A. 23: 
R—14 
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it was a case in which some of the legal representatives were 
brought on record with respect to one of the deceased persons 
and no legal representative was brought on record with respect 
to another person. In the case of the one, their Lordships held 
that the estate was sufficiently represented while in the other 
case they held that it was not represented at all. 

- cin Ramaswamy Chettiar v. Opptlamani Chetti™ the de- 
fendant died after the decree and the, plaintiff in the course of 
the execution proceedings brought on record as his legal repre- 
sentative one of two persons who appeared to have a better 
title at. that time. It was held that the sale of properties in exe- 
cution of the decree with such a person on record would bind 
the person who was subsequently found to be a true legal 
representative. The principle on which the decision is based is 
thus stated by the learned Judges: 


“The creditor must, if he is not to be liable to lose his money, be per- 
mitted to apply for execution against that one of the rival claimants whom 
he honestly and reasonably believes to be the legal representative, and if 
the person so nominated, though it may turn out afterwards that he is nol 
the true legal representative, is yet competent in fact to represent the estate, 
if his interests in respect of the proceeding in question are identical with 
those of his rivals, and if he acts without fraud or collusion, it is hard to 
sce any reason why his representation should not be held to be sufficient.” 


Later on speaking of the representation of the estate by 
the wrong person being brought on record they observe as 
follows: 


“His interests were absolutely identical in this matter with those of 
his rivals and he was better able than they to protect them. There exist 
therefore, no reason why if one of the claimants was to represent the estat 
it should not be he, and no fraud or collusion hag been proved. in this 
case to vitiate his representation. There is then no goòd reason why as the 
person with the best pruna facie title, and holding possession of the pro- 
perty, Krishnaswami Panıkondar should not be held to have sufficiently 
represented his natural son’s estate in fact.” 


In my opinion there is no justification for confining 
the principle enunciated in this decision only to those cases 
where a wrong representative is brought on record in the 
course of the execution proceedings. The question to be consi- 
dered whether it arises in the course of execution proceedings 
or in the course of the suit is this: whether the estate of the 
deceased person was sufficiently represented by the legal repre- 
sentative who has been actually brought on record. I think 
the same principle should govern all cases where a wrong re- 
presentative has been brought on record, where such represen- 
tative has been added in the course of the suit or in the course 
of the execution proceedings. The same consideration should 


11. (1909) I.L.R. 33 M. 6: 19 M.L.J. 671. 
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apply also to a case where the suit itself is instituted against the 
wrong legal representative at the very commencement. ‘The 
principle of the decision in Ramaswami Chettiar v. Oppilamant 
Chett has been applied to a case in Gnanambal Amma v. 
Veerasams Chett?, where the suit itself was instituted against 
a wrong legal representative of the deceased person as in the 
case before us. Referring to these decisions Sadasiva Aiyar, 
J., in that case observes as follows: 
“In that same volume (Ramastwann Chettiar v. Oppileniain Chettt11, a 
case 1s reported which was argued by cminent Vakils on both sides and it 
was held therein that a decree-holder may select from among several rival 
claimants to the estate of his judgment-debtor any one whom he believes 
honestly to have the best prina facie title as legal representative and that 
that representation in the absence of fraud or collusion will be sufficient 
to validate sales held in execution and to convey the title of the deceased 
judgment-debtor through such sales. The broad pnnciple of the decision 
in that case clearly seems to me to apply to the present case.” = 
If the principle of the decision in Ramaswamsi Chettiar v. 
Oppilaman; Chetty"? applies to the case before us, as I think it 
does, there can bé no doubt having regard to the findings given 
above that the decree against the widow who has a prima facie 
title to represent the estate and whose interests in respect of 
the suit are identical with those of the plaintiff must be consi- 
dered to be binding on the plaintiff. It was argued that the 
decisions in Ramaswami Chethar v. Oppilamani Chetty" and 
in the prior cases are no longer good law as the wording of 
section 368 of the old Code which was in force when those 
‘ses were decided has been altered in the present Code. O. 22, 
. 4 is no doubt differently worded but I do not think it was 
notended to introduce any new principle by the alteration in the 
language. As pointed out in Dip Narain Rat v. Lachman 
Upadhtya* O. 22, R. 4 reproduces with no change in oe 
section 368 of the old Code as amended in 1888. ° 
In Kahappan Servaskaran v. Varadarajulu®, a case very 
much relied on by the respondent, a suit was brought against 4, 
the widow of the deceased person as his representative and a 
decree was passed directing the recovery of the sum sued for 
from the estate of the defendant’s deceased husband in her 
hands. Another person B brought a suit against 4 to establish 
his title to the property of tha deceased and having obtained a 
decree in his favour took possession of the estate. The decree- 
holder then sought to execute the decree against B under section 


` 2 (1915) 29 M.L.J. 698 
a 3 (1909) I.L.R. 33 M 75: 19-M.L.J. 651. - 
11. (190) TLR. 33 M. 6: 19 M.L.J. 671. 
; 12. (1985). T.L.R. 47 A. 466. 
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252 of tha Code of Civil Procedure. It was held that the decree 
was not against the estate but against 4, the legal representa- 
tive, and was capable of execution only against -4 and her re- 
presentatives. Thus stated, the decision no doubt supports the 
respondent, but Sadasiva Aiyar, J., points out the true scope of 
this decision in Gnanambal Ammal v. Veeraswami Chetty* to 
be this: what was decided in that case was-that the true legal 
representative cannot, after decree, be brought on the record for 
purpose of execution and that the deceased debtor’s pro- 
perty in his hands cannot he attached and sold in that same 
suit. Further on, lic points out that the decision is not to be 
taken as having decided that if the wrong representative had 
been bona fide added or sued and a decree had been olctained 
and the property of the deceased had been brought to sale, the 
sale itself was invalid, and could not affect the estate of the 
deceased (see page 703). . 

: If the decision is not .read in this way, ‘it really 
will not be reconcilable with the decisions in The General 
Manager of the Raj Durbhunga v. Maharaja Coomar Ramaput 
Singh’ and Ramaswami. Chettiar v. Oppilamani Chetty. In 
this view, it is clear that this decision does not support the 
respondent. Further, in the present case, the respondent has 
not obtained possession of the properties in execution of his 
decree: The decision in, Srimivasa Atyangar v. Kanthimath 
Ammal followed Kalappan Servatkaran v. Varadarajulu® an 
does not require further comment. l 

. In Gnanambal Ammal v. Veeraswami Chetty’, the case j 
referred to, “where a creditor of the estate ignorant of the tru 
state of affairs, sued the widow in possession and the illegiti- 
mate son who would have been the legal representative but for 
a will lef by the debtor under which the Ist defendant was 
constituted executor and the plaintiff a legatee and obtained a 
decree and in execution the property in possession. of. the 
‘widow. was purchased by the - plaintiff, it was- held 
that the- sala was binding against the plaintif.” In 
that -case the suit itself was instituted against. the alleged 
legal representative of the deceased person and that legal repré- 
sentative, his widow, was in_ possession of one item of his pro- 
perties. -The question was whether-the -decree obtained’ against 
the widow. which related-to this item: was. binding on the -ttue 
2 (1915) 29 M.I; Je 698 
3, (1909) IL.R 33 M. 75::19 M.LJ. 651. . . -4 (1910) IL.R 33 M. 465. 

FH (182) °14- MTA. 605; 20. ER. `912: 
11. (1902) DE Re 33 McG M.L.J. 671 
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heir. The learned Judges relied upon Ramaswama Chettiar v. 
Oppfilaman Chetty”. and the decision of the Privy Council in 
The General M anager of the Raj Durbhunga v. Maharaja Coomar 
Ramaput Singh" in support of their conclusion that the sale 
was binding against him and in doing so they referred to the 
“broad principle” af the decision in Ramaswamt Chetiter ~v. 
Oppilamam Chetty? already referred to. They also rely on 
the definition of the term “legal representative’ in the new 
Code.of Civil Procedure. I am mentioning this circumstance 
to show that the decision in that case was based not solely on 
the ground that the widow was a legal representative of the 
deceased person as being in possession of the item of properties 
involved in the suit but was based also upon thè 
broad. principle that if the wrong heir is sued bona 
fide and the decree is not tainted with fraud and 
collusion, then the true heir is also bound by that 
decree. The words “I would further remark” in para. 2 at 
page 703 would show that the definition. of “legal representa- 
tive? in the new Civil Procedure Code was relied on only as an 
additional reason in support of the conclusion arrived at by 
applying the general principle enunciated in Ramaswans 
Chettiar v. Oppilamant Chetty” and The General Manager of the 
Raj Durbhunga v. Maharaja Cooniar Ramaput Singh". This de- 
cision was referred to in Bach Soorayya v. Toomuloort Chinna 
Anfaneyalu®, to which also Sadasiva Aiyar, J., was a party. 
‘he: -judgment in this case also makes it clear that the new 
efinition of the legal representative was relied on only as a 
supplemental- ground in support of the conclusion arrived at in 
Gnanambal Ammal v Veeraswami Chetty’. These two cases, 
Gianambal Ammal v. Veeraswami Chetty’ and Bachu Soorayya 
v. Toomuloors Chinna Anjaneyalu®, do not in my view support 
the proposition contended for by the respondent’s counsel that 
if the decree in question can be held to be binding, it will be 
hinding only with respect to items 3 and 4 which are in the 
possession of the widow, for these cases approve the broad prin- 
ciple stated in Ramaswanu Chettiar v. Oppilamani Chetty" and 
The General Manager of the Raj Durbfunga v. Maharaja 
Coomar Kamaput Singh which do not limit the application of 
the principle in the way contended for by the respondent. 
' -* "Phe decision in’ Madavarayndu v. Subbamma! is the case 


sfrongly relied on by the respondent in support of his plea that 





1 (1916) 31 MLL, -222 “+ -2 {1915)729 M L.J. 698 
5 (1918) 36 M`L.J. 106- (182) {4 M.I.A 605! 20 E.R. 912. 
11. (1909) ELR 33 M 6719 M°L.J. 671. 
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the decree passed against the wrong heir of the deceased wll not 
in any circuntstatice be effective against the true heir. If that 
decision lays down that proposition, then certainly the decision is 
opposed to the prior decisions of this Court; but an examination 
of that case will show that it is perfectly consistent with the prior 
decisions of this Court and that it does not support the appel- 
lant. In that case when the defendant mortgagor against 
whom the suit was instituted died, his divided brother’s son was 
brought on the record as his legal representative while the true 
legal representative was his daughter. No reason was 
assigned as to why she was ignored. The person brought on 
record as the legal representative was practically a stranger. 
In the circumstances, the learned Judges held that the decree 
obtained against such a person cannot be binding on the true 
legal representative. In the course of their judgment, the 
learned Judges after referring to The General Manager of 
ihe Raj Durbhunga v. Maharaja Coomar Ramaput Singh" make 
the following observation: 


“In any case the widow against whom the proceedings were continued 
had a ‘present interest’ to protect and consequently that decision is within 
the principle enunciated in Ramaswams Chetitar v. Oppilamant Chetti” 


This shows that they approved of the decision in Rama- 
swami Chettiar v. Oppilamant Chetti which lays down. the 
broad principle I have already referred to. The decision in 
Madavarayudu v. Subbamma' must be read with reference to 
its special facts. So-long as the daughter the true legal repre 
sentative was alive, the person who was actually made le 
representative in the suit had no interest in the property an 
no reason was given as to why the daughter, the real legal re- 
presentative, was overlooked by the plaintiff ; prima facie a decree 
obtained inst a person in such circumstances can never be 
described as a decree obtained bona fide and without fraud or 
collusion between the parties to the suit. The decision in 
Angadi Mallappa v. Neetana Gowdra Kare Gowd’ does not go 
further than Madavarayudu v. Subbamma' and must be read 
with special reference to the facts of the case. Attention may 
be drawn to the observations of Srinivasa Aiyangar, J., about 
this decision in Kolaremathy Amma v. Madhavi Ammal. If 
a person who is practically in the position of an absolute 
stranger and who has no sort of right to represent the deceased 
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is made a party to a suit and a decree is obtained against him as 
representing the deceased such a decree, however bona fide the 
suit may be, cannot bind the real heir. This is all what the 
decisions in Madevarayudu v. Subbamma? and Angad: Mal- 
lappa v. Neelana Gowdra Kare Gowd*® mean. These décisions 
cannot possibly apply to the case of a widow who in the absence 
of a will is the legal representative of her deceased husband 
and against whom a decree has been obtained bona fide by the 
creditor. 


Many ‘of the above decisions have been fully considered in 
a recent decision of this Court in Sanna Govappa v. Rodda 
Sanna Govappo, in which the learned Judges have enumerated 
all the circumstances in which a decree obtained against the 
wrong heir of a deceased person can be considered effective 
against the true heir who was not made a party to the suit (See 
pages 783 and 784); various decisions of single Judges of this 
Court and a few decisions of other Courts, Garapati Gangaraju 
v. Pandyala Somanna, Narasimatah v. Jawantharaj Sowcar'® 
Abdulla Sahib v. Vageer Beevi Ammal, S.A. No. 210 of 
1924, S.A. Nos. 1155 of 1924 and 757 of 1925, Lalsa Ras 
v. Udit Ras", Premraj v. Javarmal**, Pukhraj v. Jamsetji® 
and Jagarnath v. Mt. Bibi Amsir-un-nisso™ were brought to 
our notice. But having regard to the cases above discussed 
which are decisions of this Court by benches of two Judges, I 
do not think it is necessary to examine them. Now to sum 
the widow who was sued as the legal representative in 
.S. No. 81 of 1921, was, but for the will, the true legal 
epresentative of the deceased; she was also in possession of 
at least two items of his properties. Her interests in defend- 
ing the suit were identical with those of the plaintiff-respondent. 
The suit was instituted without any fraud or collusion between 
the parties. No more sum than was properly due from the 
deceased was claimed in that suit and as we have now found, 
the decree was obtained bona fide and without any fraud or 
collusion. In these circumstances it must be held that accord- 
ing to the decisions of this Court the widow sufficiently 
represented the estate of the deceased in C.S. No. 81 of 192] 
and that the decree obtained in it and the execution proceedings 








1. (1916) 31 M L.J. 222, 6 (1925) 50 M L.J. 442. 
14. (1928) 30 L.W. 778 at 781. 15. (1926) M.W.N. 213. 
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are binding on the plaintiff.in respect:of all the four items of 
property involved in the present suit. 2 hey, E 


‘It was lastly argued that with reference to ection: 52 of 
the- Iranster of Property Act, the attachment and sale of the 
properties-in execution of the decree in C.S. No: 81 of 1921 
should ‘not be given effect to, having’ regard to-the fact that 
ihe- suit was decided during the pendency of O.S. No.'65 of 
1921.instituted by the plaintiff. This point was not raised ir 
the Lower Court and does not seem to have been ever raised 
in any of the cases discussed above. In my view, the argu- 
inent is Clearly untenable. If, as we have found, the widow 
was properly sued as the legal representative of the deceased 
Parthasarathi in C.S; No. 81 of 1921 and if she ‘sufficiently 
représented his estate, it is clear that the decision in that suit 
cannot affect the rights of the present plaintiff in any way ‘for 
hè claims the property only as the legal representative of the 
déceased Parthasarathi, and the interests of both the widow 
and himself are identical as regards the subject- matter of the 
litigation. in C.S. No. 81 of 1921. The decision in that suit 
being in effect a decision against the plaintiff himself, it is 
difficult to see how that decision can affect his rights as the 
legal heir of the deceased as declared inO.S. No. 65 of 1921. 
= Ia the result both the appeals are allowed with .costs.here 
and in the Lower Court. In the circumstances of this case I 


hold ‘that the next friend shall also be liable with the aie 
for costs. 


Reilly, J. —This appears to me a vexatious suit. ‘It 
admitted that the principal of the debt, for- which the firm 
called defendant 1 in this suit got a decree in C.S. No. 81 
of 1921 op the file of the High Court, was due from the estate 
of Parthasarathi Mudali. I agree that-we have no sufficient 
reason to differ from the findings of the learned Subordinate 
Judge that the interest included in -that decree was also “due 
from Parthasarathi and that the part of Parthasarathi’s~pro- 
perty which was sold in execution of that decree was not sold 
for an inadequate price. The result is that for Parthasarathi’s 
debt. a not excessive part of Parthasarathi’s estate has been 
sold in execution. That can have done no harm to the plain- 
tiff, who is Parthasarathi’s residuary legatee. But the plaintiff: 
is trying to upset the execution sale and to escape the. ‘payment 
of the-debt on the ground that defendant 1 in C.S. No. 81 
of 1921 did not implead Parthasarathi’s proper representative 
as he impleaded Parthasarathi’s widow,. Sengalani ` Ammal, 
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instead of the plaintiff. The learned Subordinate Judge has 
found that defendant 1 was guilty of no fraud nor collusion in 
the matter, and indeed, though fraud and collusion were alleged 
in the plaint, they were not properly pleaded and the allega- 
tions in that respect might well have been ignored. The learned 
Subordinate Judge has also found that defendant 1, when the 
firm brought the suit, did not know that Parthasarathi had left 
a will. Nevertheless he has found that the firm did not bring 
the suit against the widow as Parthasarathi’s legal representa- 
tive in good faith, because they did not make sufficient inquiry 
before doing so. I agree that that finding is wrong. Wills 
are not yet so commion among the country people of this Presi- 
dency that a creditor whose debtor dies can be expected to 
inquire whether the debtor has left a will and what its dis- 
positions are, if no one gives him information that a will has 
been made. In this case the creditor found that the debtor 
had left a widow but no children, that the widow was in 
possession of the debtor’s shop and its contents and that she 
made several part payments towards the debt. The will, which 
was eventually found to have been validly made by Partha- 
sarathi, was not mentioned in any Court until 6 months after 
Parthasarathi died and was not then brought to defendant 1’s 
notice. In the circumstances defendant 1 appears to have acted 
in good faith in making the widow Parthasarathi’s representa- 
tive in C.S. No. 81 of 1921, and the extravagant suggestions 
which have been made before us that defendant 1, a firm of 
ary wealthy Guzerati merchants in Madras, had a motive for 
uing a wrong representative appear to me baseless. And, if 
defendant 1 had pushed inquiries further, what would have 
been discovered? It would have been found that 6 months after 
Parthasarathi’s death the minor plaintiff’s father on his behalf had 
asserted in answer to the widow’s application to fhe District 
Court of North Arcot for a succession certificate that Partha- 
sarathi had left a will, but had made no application for letters 
of administration; the widow had denied the genuineness of 
the will, and the District Judge had given her a succession 
certificate to collect amounts due to Parthasarathi’s estate. ‘The 
plaintiff through his father had then filed a suit, O.S. No.:65 
of 1921, in the Vellore Subordinate Judge’s Court, against the 
widow and two others for a declaration that he was entitled to 
Parthasarathi’s property as residuary legatee under the will and 
for the recovery of Parthasarathi’s property from them. If 
defendant 1 had known all that, the firm might still 
reasonably have maintained that, pending that litigation, the 
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areas proper person for them to sue was Parthasarathi’s widow, to 
Kushakiows whom the District Judge had issued a succession certificate; and 

sigs such a choice among possible representatives of Parthasarathi 
Rajamanicka could not have been attacked as improper. 


gaa But it is urged for the plaintiff that it has turned out sub- 
sequently, as he eventually succeeded in O.S. No. 65 of 1921, 
that the widow was not Parthasarathi’s representative and 
therefore the decree obtained by defendant 1 in the High Court 
suit is ineffective. J may remark that even now in strictness 
there is no one who can be sued as completely representing 
Parthasarathi’s estate, as no one has ever applied for letters of: 
administration. -But, though it has turned out subsequently that 
the widow has no right to Parthasarathi’s property, she was 
sued by defendant 1 in good faith, and at that time she had an 
existing interest to defend that suit—indeed she was quite as 
much interested to do so as the plaintiff would have been’ Then 
what ground have we for saying that a decree obtained against 
her as Parthasarathi’s representative for a debt due from Par- 
thasarathi is not binding on Parthasarathi’s estater The prin- 
ciple in such cases appears to me to be found in the Durbhunga 
case, But, as the facts of that case are rather obscurely stated 
and have often been misunderstood in some particulars, I 
think it is better to refer to Johan Chunder Mitter v. Buksh Ah 
Soudagur’, with which their Lordships of the Privy Council 
say in the DurbAtnga case’ they entirely agree. In that case 
a decree was obtained against a Hindu widow for her hu 

band’s debt, though he had leit a son. It was held that the su 

of her husband’s property in execution of that decree was 
valid and bound the son. It does not appear that the widow 
ever set up any right against her son, and the report shows that 
the plaintiff knew of the son’s existence when he chose to sue 
the widow. What Peacock, C.J., emphasized in that case was 
that the debt was her husband’s and the property sold was her 
husband’s. The widow was treated as having sufficiently re 
presented her husband’s estate. In many later cases the essen- 
tial question whether the deceased’s estate has been sufficiently 
represented appears tò have been obscured by other considera- 
tions, and legal representatives have been treated as if it were 
their own rights and not the rights of the person whom they 
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represent that were in question. I agree with my learned brother 
that the proper principle is to be found in Kadir Mohsdeen 
Marakkayor v. Muthukrishna Aiya’, Ramaswami Chettiar v. 
Opplamant Chetty" and Gnanambal Ammal v. Veeraswami 
Chetty’. I do not think it necessary to discuss cases df the 
Bombay High Court or other Courts which adopt the view that 
the crucial question is whether the right heir or successor-is on 
record, not whether the deceased’s estate is sufficiently repre- 
sented. And to my mind the question whether the representa- 
tive on record is actually in possession of any of the deceased’s 
property is not of importance except as throwing light on the 
question of the plaintiff’s good faith. If a plaintiff in good faith 
sues a person who appears to him to be the proper legal represen- 
tative of his deceased debtor and that representative has an exist- 
ing interest to defend the estate and there is no fraud nor collu- 
sion in the proceedings, then a decree so obtained is binding 
on the deceased’s estate whoever may be actually entitled to the 
residue of the estate after the debts have been paid. That 
appears to me to be both good sense and good law as laid down 
by the Privy Council. 


It has been urged that the change of wording between sec- 
tion 368 of the Code of Civil Procedure of 1882 and O. 22, 
R. 4 of the present Code affects the validity of the old deci- 
sions on the subject. That contention appears to me to be 
tirely mistaken. The words of the Code of 1882 and that 
1859 may perhaps be taken to have given more freedom to a 
tiff in bringing on record the representative he chose and 
words of the present Code to throw more responsibility in 
e matter on the Court. But that certainly cannot make a 








the Court of less effect against the deceased’s estates 


It has been suggested for the plaintiff that, as the decree 
of the High Court in C.S. No. 81 of 1921 only .directed the 
widow to pay “out of the assets of her deceased husband, 
Parthasarathi Mudali, come to her hands,” at any rate it-can- 
not be executed against any property not in her possession, and 
that, as out of the four items sold in execution only items 3 and 4 
were in her possession, the sale of items 1 and 2 in execution 
must be invalid. But that form of decree, which is the usual 
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form :of decree against executors and administrators, is adopt- 
edonly fo make it clear that the decree is not to be executed 
against ‘the representative, executor and administrator person- 
ally and that he is not directly responsible under the decree for 
propetty of the deceased which he has not yet recovered. It 
does not- prevent the decree being executed against property of 
the deceased which has not been reduced: to possession by the 
representative, executor or administrator. Items 1 and 2 in 
this..case are admittedly Parthasarathi’s property, and in my 
opinion they could be validly sold in execution of the decree 
in;C.S. No. &1 of 1921. 


> The last contention for the plaintiff is that, as his suit, 
O.S. No. 65 of 1921, was instituted before C.S. No. 81 of 
1921, the sale in execution of the decree in C.S. No. 81 of 
1921 is inyalidated on the principle of lis pendens. That I 
agtee'is mistaken. Although in O.S. No. 65 of 1921 the 
plaintiff incidentally obtained a decree that the widow and other 
défendants in that suit should deliver possession of items 3 and 
4 to him and an injunction restraining them from interfering 
with his possession of items 1 and 2, the whole basis of his 
decree.was the declaration, for which he sued, that he was the 
residuary legatee under Parthasarathi’s will, that is, that he was 
entitled to the residue of Parthasarathi’s estate after the pay- 
ment of Parthasarathi’s debts and the other legacies. The sal 
of items 1—4 in execution in no way affected his right 
residuary legatee. The right of Parthasarathi’s creditors 
the satisfaction of his debts was paramount to the rights of 
of the parties to O.S. No. 65 of 1921 and did not ind 
affect their rights. © -> 


‘ Finally I may add that, if I had—as I have not—any 
reason to’ doubt the technical validity of the sale of items 1—4 
in execution of the decree in C.S. No. 81 of 1921, in my 
opinion it would still not be proper to make for the plaintiff 
the declarations which he has sought in this suit that that decree 
and its execution are null and void against him. The plain- 
tiff is not, as Mr. Viswanatha Aiyar in his argument represented 
him to be, the owner of Parthasarathi’s property. He is 
merely the residuary legatee, entitled to the remainder of Par- 
thasarathi’s estate after all Parthasarathi’s debts and the other 
legacies have been satisfied. It is not for him to ‘say what 
parts of Parthasarathi’s property shall go in satisfaction of his 
debts. By the execution of the decree in C.S. No. 81 of 1921 
Parthasarathi’s just debt has been paid out of Parthasarathi’s 
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property. The plaintiff's interest in the residue of Parthasara- 
thi’s estate has not been affected in any way. If the decla- 
rations for which he prays and which the Subordinate, Judge 
has made were allowed to stand, defendant 1’s just claim 
would be most seriously delayed and possibly defeated and 
the plaintiff would obtain a most unjust advantage. Such de- 
clarations would in the circumstances be obviously inequitable; 
and in my opinion no use of judicial discretion could ` justify 
I agree that both these appeals must be allowed and the 
plaintiff’s suit dismissed with costs in both Courts. In my 
opinion the plaintiff should pay the costs of both ‘defendants 
1 and 2 (2 sets) in both Courts. As I have said, the suit 
appears to me entirely vexatious. It is the plaintiff's next friend, 
his father, who is responsible for it. Instead of straight- 
forwardly propounding Parthasarathi’s will and applying: for 
Letters of Administration under which he would have been bound 
to pay Parthasarathi’s debts, including this debt due to defend- 
ant 1, before the plaintiff could touch the estate, he has’ tried 
to defeat a creditor by this suit on technical and vexatious 
grounds. ` In the circumstances I think the plaintiff’s father also 
should be made personally liable for the costs of defendants 1 
and 2 in both Courts. I would suggest that he alone, shoyld 
be made liable for the costs but for the fact that it is represented 
that he is a man of small means and thereby the defendants 
might be prevented from realising their costs in full. .. 


KiC: Appeals allowed, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—MR. JUSTICE KUMARASWAMI SASTRI AND MR. 


JUSTICE REILLY. e 
T. R. Appaswami Aiyangar .. Appetlans* 
(2nd Plaintif) 

v. . : 
Narayanaswami Aiyar and others .. Respondents 


(Defendants 1 to 3 and 1st Plaintiff). 


Minor—Contract of sale—Fraudulent snisrepresentation as to age— 
Innocent purchaser—Suat by ex-minor to avad sale—Decree for posses- 
swn conditional on repayment of purchase money—Cortract Act, ` 1872, 
S 65—Specific Relef Act, 1877, S. 41 ' pe 

Where in a suit by an ex-minor to set aside a sale effected by, her 
during minority it was proved that she had at the time of sale deliberately 
made a false statement regarding her age to the defendant, who inno- 
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cently paid money and purchased the property, and it was further proved 
that the minor received the purchase moncy fully knowing the transaction 
she was entering into, 

Held, that both S 65 of the Contract Act and S 41 of the Specific 
Relief Act were applicable to the case and a decree for recovery of the 
property gould not be passed in favour of the plaintiff except on condi- 
tion of her refunding the purchase money 

Per Reilly, J—To allow the ex-minor to recover the property under 
the circumstances without being made to give up the purchase money will 


be making the Court an instrument of very gross fraud which can never 
be allowed. 

Distinction between cases where on aimilar facts the minor or ex-minor 
sues as plaintiff and cases where he is sued as defendant pointed out. 
.  Harnath Kuar v. Indar Bahadur Singh, (1922) L.R. 50 I.A. ©: 
ILL.R. 45 All 179: 44 M.L.J. 489 (P.C.), relied on 

Mohori Bibee yv Dhurmodas Ghose, (1903) L R. 30 I.A. 114: 1.L.R. 
30 Cal 539 (P.C.), explained. 


Fuh Bibi v. Khokai Mondal, (1927) I.L.R. 55 Cal. 712, distinguished. 
Mallacherwcka Raghavayya v. Mallacheruuy Subbayya, (1917) 7 L.W. 
124, Kodurt Venkataramayya v. Thamuluri Punnayya, (1925) 23 L.W. 
521 and Khan Gul v. Lakha Singh, (1928) I.L.R. 9 Lah 701 (F.B.), re 
ferred to. x 
Appeals against the decree of the Court of the Subordinate 
Judge of Tanjore in Original Suit No. 5 of 1924. 
K. Bhashyam Atyanar, C. A. Seshagiri Sastri and B. R. 
Vijiaraçhavachari for appellant in Appeal No. 183 of 1925. 
M. S. Venkatarama Aiyar and A. Narasimha Atyar for res- 
pondents in the said appeal. 
S. Varadachariar and M. S. Venkatarama Aiyar for appel- 
lant in Appeal No. 184 of 1925. 


K. Bhashyam Aiyangar and C. A. Seshagiri Sastri for 
respondents in the said appeal. 


The Court delivered the following 


JUDGMENTS. Kumaraswami Sasiri, J—These appeals arise 
out of a suit filed by the Ist plaintiff Yamuna Raja Ammani 
for a declaration that the saledeed executed by her 
in favour of the Ist defendant on the 13th August, 1913, where- 
by she conveyed the lands mentioned in the plaint to the 1st 
defendant for a consideration of Rs. 16,250 was obtained from 
her when she was a minor and that consequently the deed is 
invalid and confers no rights on defendants 1 to 3 for pos- 
session of the properties, for division of the properties, if neces- 
sary, and, in the alternative, if the Court should hold that the 
plaintiff is estopped from impeaching the sale-deed, for pay- 
ment to her of Rs, 16,250, the consideration and interest there- 
on and for costs and other reliefs. 

The facts leading to this appeal are shortly these: The 
plaintiff is related to the Royal family of Tanjore and Rama- 
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kumara Sahiba who was the Dowager Rani of Tanjore and 
owned certain immoveable properties made a deed of settlement 
whereby she gave properties to the plaintiff and to other donees 
. by a deed, dated 10th August, 1907, which has been filed in the 
suit as Ex. A. Under that deed the plaintiff was entithd to a 
third share, another third belonged to her elder sister Rajanna 
Ammani and the remaining third to one Swaminatha Rao, who 
was the husband of another sister of hers, The Ist plaintiff 
was married to one Sanguram Jathav, who died in 1913. Accord- 
ing to her she was a minor about 15 years of age at the time 
when this sale-leed was executed by her. She says that this 
sale-deed is not binding on her and that it was executed by her 
without receiving any consideration, that Dasarathi Sahib, her 
husband’s brother and the Ist defendant in collusion got her 
to execute the sale-deed. She denies she entered into any 
agreement to sell the property, received any advance or got 
the consideration under the sale-leeds. The Ist defendant is 
the purchaser, 2nd and 3rd defendants are undivided sons of 
the Ist defendant, 4th, 5th and 6th defendants are the legal 
representatives of Dasarathi Sahib who died before the suit 
was instituted. So far as the claim against them is concerned 
she gave up the claim on the ground that she has compromised 
the matter with them. As regards the alternative claim for 
getting back Rs. 16,250, that was also given up in the course 
of the trial. 
The case for tha contesting Ist defendant is that the plain- 
was a major at the time of t \sale, being about 19 years 
d, that he wanted to buy all the ù ‘e shares and did not want 
o take only one or two shares, that Kajanna Ammani, the elder 
sister of the plaintiff and Swaminatha Rao, the husband of 
her other sister, agreed to sell their shares, that Dasarathi and 
her other relations brought about the sale of plaintiffs third 
share, that it was represented that Yamuna also would sell the 
property and that she was a major, that he arranged with the 
vendors and also spoke to her husband and the transaction was 
put through with the knowledge of these people, that he was never 
informed that she was a minor, that an advance of Rs. 2,500 
was paid under Exs. IV and V before the sale-deed was exe- 
cuted and the balance of Rs. 13,000 and odd which was due 
to the plaintiff was paid before the Sub-Registrar, that he got 
possession of this land and has been in possession ever since 
the sale. The Subordinate Judge believed the evidence of the 
plaintiff's witnesses and the documents filed by her to show 
that she was a minor at the date of the transaction. He found 
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that she, was born on the 12th November, 1898, and tnat the 
sale and the agreements to sell are, therefore, not binding. He, 
however, disbelieved her case as to the agreements, Exs. [V and 
V, and the advance paid under those agreements as also her 
case that the balance was not paid to her at the.time.of regis- 
tration. In this view she received the money and she made the 
representation made before the Registrar that she was. 20 
years old and the defendant in ignorance of her. minority 
actually paid the whole consideration. He was also of opinion 
that the price was fair and as the transaction was not in any 
other. way open to question he held that the plaintiff was 
bound: to. repay Rs. 16,250 before she could get possession of 
the pfoperties on the ground that the sale-deed was void. .He 
passed a decree directing that on payment of this sum posses- 
sion should be handed over to the plaintiff. 


>s- Although the suit was originally filed by Yamuna Bai as 
sole plaintiff, when the proceedings were pending in the Lower 
Court’ she assigned her rights to the 2nd plaintiff by a deed, 
datéd 2nd August, 1923, and the 2nd plaintiff wanted tu come 
on record as the assignee pendetie lite. This application was 
dismissed by the Subordinate Judge on the ground that it was 
niierely a traffic in litigation and it was not a bone fide tran- 

saction.’ But on appeal in C.M.A. No. 285 of 1923 the High 
Court held that he should be brought on record as 2nd piaintiff 
as the deed by assignment was there and the-lst plaintiff did 
not object. The 2nd plaintiff, therefore, came in after 

order of the High Court on the Zist November, 1923. Agai 
the‘decree of the Subordinate Judge the defendants 1 to 3 fil 
the! Appeal No. 184 in so far as it held that the 1st plaintiff was a 
miner ‘and that the sale-deed was void and possession was 
‘decreed. As against the portion of the decree which directed 
the plaintiff to pay into Court Rs. 16,250, the 2nd plaintiff has 
filed“the ‘Appeal No 183 of 1925. Both these appeals have 
beer tried together. | 


+ ‘The only questions in these appeals are whether the Sub- 
irdinate Judge was right in coming to the conclusion that the 







‘plaintiff was a minor at the date of the sale, Ex. III, and, if so, 


-whethet he was right in passing a decree for possession on 
paythent ‘of ‘the consideration which he found to have been 
réceived by the Ist plaintiff. 


Jaha ` [His Lordship discussed the dees relating to the age of 
thè plaintiff and concluded:] 


‘Haying regard to all these facts, I agree in holding that 
thie’ {st ‘plaintiff was a minor at the date of the execution of the 
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sale-deed. Appeal No. 184 of 1925- must, therefore,. be dis- 
missed. n ia er : o = a An 
'- | Turning to-Appeal No. -183 of 1925, as I-sdid-before, the 
position is this: There is a sale-deed executed by a minorswhich 
is void in law. She comes’ to Court to set aside the sale and 
to' get back possession of the properties. The Subordinate 
Judge has come to the conclusion that she did reéceive~ this 
money, she knew what she was doing and that although she 
was a minor she fraudulently gave a false age, the Ist defend- 
ant was an innocent purchaser and on these findings of fact he 
thought it was a case where he should make her at least pay 
back the money which she actually received as consideration. 
The first question 1s whether we agree with him on the facts. 

[His Lordship then discussed the evidence and continued :] 


On these facts, therefore, the conclusion which I have come 

to is that the 1st plaintiff, though a minor, deliberately made a 
false statement as to her age, knew the transaction that she was 
entering into, knew that money was actually paid by the Ist 
defendant and that the Ist defendant innocently paid this money 
and purchased the Ist plaintiff’s share of the property under 
Ex. II. ` ee 
. . On these facts the question is .whether. the Subordinate 
Judge was right in making the plaintiff pay back-the money 
which she received; and in this connection we have to see what 
rights of the parties are. The suit itself is not a suit by 
ist defendant to recover possession of the-property in- which 

„e it may. be said that the plaintiff was protecting the -title 
which she had. It is a case where a fraudulent plaintiff: being 
a minor at the time of the transaction wishes to set aside the 
fransaction merely on the ground of minority. . Actording to 
Jaw as it now stands the contract of a minor is void and there 
can be no eStoppel. But I can see no reason why on these 
‘facts a plaintiff who comes to the Court seeking equity being 
done to her may not also do equity, that is to give back what 
she got. Otherwise, it would: enable the. fraudulent plaintiff 
‘to get an advantage by getting not only the money but also 
‘the property itself. The relevant sections are section 65 of 
the Contract, Act and section 41 of the Specific Relief’ Act. 
Section 65 of the Contract Act enacts: 


l ed 


at ial a 


“When an agreement is discovered to be void, or when a contract 
‘becomes void, any person who has received any advantage undér such 
agreement. or contract is bound to restore-it, or to make compensation for 
ft, to the person from whom he received it.” 


R—16 
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- | In this case the contract is void. The 1st plaintiff comes to 
Court saying that she understands that the contract is void and 
she wants -to set it aside. Section 65 of the Contract Act, in 
my opjnion, refers to cases where a contract is ab initio void as 
in the case of a minor’s contract or becomes subsequently void 
for some reason. Section 39 of the Specific Relief Act runs 
as follows: j 


‘‘Any person against whom a written instrument is void or voidable, 
who has reasonable apprehension that such instrument, 1f left outstanding, 
may cause him serious injury, may sue to have it adjudged void or 
voldable; and the Coyrt may, in its discretion, so adjudge it and order it 
to be delivered up and cancelled 5? 

Then section 41 runs as follows: á 


“On adjudging the cancellation of an instrument, the Cut may re- 
quire the party to whom such relief 18 granted to make any compensation 
to the other which justice may require.” 

On section 65 of the Contract Act we have the latest 
pronouncement of their Lordships of the Privy Council in cases 
where the contract is void from its inception. In’ Harnath 
Kunwar v. Indar Bahadur Singh there was a sale of spes 
successionis—the right of a reversioner—which is void under 
the Transfer of Property Act. The Subordinate Judge held 
that the vendor had merely a right of expectancy in the estate at 
the date of the deed and that no property passed under it. As 
regards the claim to recover money, he held that. it is barred 
by limitation. Then there was an appeal which was also di 
missed. The matter was taken to the Privy Council and 
Lordships directed that the sate should be set aside on 
ment of Rs. 25,000 which was found by the Courts to h 
been paid by the purchaser. They also gave interest on the 
sum. As regards the plea that the contract being void there 
can be no repayment this is what their Lordships say at page 184: 

“Before this Board, the claim has been based on section 65 of the 
Contract Act.” 

Then they set out that section. They then proceed to state 
as follows: 


“So framed, the plaintff’s claim to O. rests, not on any 
principle or formula of English Law, but on the words of this section, and 
‘if has to be seen whether the facts of this case come. within its scope. 
The sécton deals with (a) agreements, and (b) contracts. The distinction 
between them iš apparent from section 2 By clause (e) every promise 
and every set of promises forming the consideration for each other is an 
agreement, and by clause (k) an agreement enforceable by law is a 
contract. Section 65, therefore, deals with (a) agreements enforceable by 
law, and (b) with agreements not so enforceable. By clause (g) an 
or tO 


1 (1922) L.R. 50 I.A. 69: I.L.R. 45 A 179: 44 M.L.J. 489 (P.C.). 


4 
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agreement not enforceable by law is said to “be void An agrement 
therefore discovered to be void ıs one discovered to be not enforceable 
by law, and, on the language of the section, would include an agreement 
that was void in that sense from its inception, ag distinct from a contract 
that becomes void. The agreement here was"manifestly void from its 
inception and it was void because its subject-matter was incapable of being 
bound ın the manner stipulated. Though this aspect of the case has not 
been satisfactonly presented ‘or developed in the pleadings and the proceed- 
ings before the-Lower Courts, their Lordships think there are-materials on 
the record from which it may be fairly inferred in the peculiar circum- 
stances of this case that there was a misapprehension as to the private 
rights of Indar Sıngh ın the villages which he purported to sell by, the in- 
strument of January 2, 1880, and that the true nature of those rights was 
not discovered by the plaintiff or Rachpal Singh earlier than the time’ ‘at 
which his demand for possession was resisted, and that was well within 
the period of limitation. It was thus that the agreement was discovered to 
be void, and the discovery, in their Lordships’ view, was one within the 
words and the meaning of section 65 of the Contract Act. The plaintiff, 
therefore, though not entitled to recover possession ofthe villages, 18 
entitled to recqgver. compensation, and in assessing. that compensation. their 
Lordships consider it should include the sum of Rs 25,000 found by -both 
Courts to have been paid to Indar Singh and also ın the cirgumstanées of 
this case, interest; not at the rate or for the pernod -clamet by the plant ff, 
but at 6 per cent. from the date of the institution ofthis guit ”- -~ an 


-" I set out the judgment in detail because’ the argument was 
sought to.be founded by Mr. Bhashyam Aiyangar on the ‘deci- 
sion of their Lordships of the Privy Council in Mohori Bibee 
v. Dhurmodas Ghose. This was a case where a minor sued to 
set aside a deed of mortgage and it was found that the mort- 
ee had notice of ‘the minority of the plaintiff. The question 
ose as to whether there was an estoppel by reason of the re- 
sentation of the minor and their Lordships held that sec- 
115 of the Evidence Act did not apply where the statement 
upon is mdde to a person who knows the real facts and 
not misled by the untrue statement. They held that a false 
epresentation made to a person who knows it fo be false is not 
such a fraud as to take away the privilege of infancy. Then 
arose the question of construttion of section 65 of the Contract 
Act. There is an observation of their Lordships of the Privy 
Council that section 65 of the Contract Act being based on the 
footing of an agreement or contract between competent parties 
could not apply to a contract, by a minor which is void. Deal- 


ing with section 41 of the Specific Relief Act, their Lordships 
observed as follows: eaan 


“Another enactment relied upon as a reason ay the E ERN money 
should be returned, is section “41 of the Specific Relief Act I of 1877. ee 


Referring to section 38, theit Lordships” * observed: _ ae 


“Section 38 piovides in salar terms for a case of rescission of a 
contract. These sections no doubt do give a discretion-to the-Court, but 
a E 


2, (1903) L.R. 30 I A. U4: T.L.R. 30 C 539 (P.C.). 
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the Court of first instance and subsequently the Appellate Court; in the 
exercise, of such discretion, came. to the conclusion that under.the cir- 
cumstances of this case justice did not require them to order the return 
by the respondent of money: advanced to him with full knowledge of his 
Jufancy and their Lordshtps see no reason for interfering with the dis- 
cretion so exercised.’’ l 

Pausing here for a moment it may be said that this pass- 
age shows that their Lordships were of opinion that if the 
mortgagee had not notice of this -minority, a case would arise 
tinder section 41 for relief. Their Lordships, after dealing 
With the general argument that one who seeks equity must do 
equity, observed as follows: 


‘‘But this is the last point over again and does not require further 
notice except by referring to a recent decision of the Court of Appeal in 
Thurstan v. Nottingham Permanent Benefit Budding Societys.” 
Then they cite a passage of Lord Justice Romer to the 
effect that a Court of Equity cannot be said to be equitable to 
compel a person to pay any money in respect of a transaction 
which, as against thaf person, the Legislature had declared to 
be void. They, therefore, refused to give relief for the return 
of the money. | In this case, the finding accepted by their Lord- 
ships of tha Privy Council was that the mortgagee had notice 
Qf the minority. But if he had no notice I do not think that 
thts is an authority for the view that under section 41 he can 
get no relief. 
This case has been referred to by Coutts Trotter, J., 
-Mallacherurm Raghavayya v. Mallacheruvu Subbayyat.. 
was held in that case that a minor is entitled to have a sale 
cuted by him during his minority set aside without repa 
‘in the. absence of proof that he deliberately misled the pur 
into buying by'a false representation that he was of age. 
„was also held that in case of false representation section 41 o 
-the Specific Relief Act gives the Court power to direct the 
‘refund*of the consideration received by the minor before the 
‘Court grants the cancellation of the deed. Coutts Trotter, J., 
-in referring to the case in Nottingham Permanent Benefit Baald- 
ing Society v: Thurstan’ and Mohori Bibee v. Dhurmodas 
Ghose’, observed thus: 

“Tt is clear that in this country we have a statutory right to impose 


conditions by section 41 of the Specific Relief Act and that right is clearly 
recognised in Mokori Brbee v Dharmodas Ghose?” 


.. Having regard to the pronouncement of their Lordships of 
the Privy Council in the case in Harnath Kunwar v. Indar Baha- 
NN a SSA 

2 ">" 2 (1903) L.R. 30 I.A. 114: I.L.R. 30 C 539 (P.C.). 


EE o a -4 (1917) 7 LW: 124. 
fp, 5 (0903) A.C. 6. 
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thie: Singh’; already referred to, I do not think thatthe casa 
in: Mehors Brbeev. DAurmodas Ghose? is the authority. for 
holding that where a contract or an. agreement is void from its 
inception, we cannot order restitution. Harnath Kunwar v. 
Indar Bahadur Singh. is a case where a transfer wis void 
from ‘its’inception and their Lordships of the Privy Council deal 
with the Various clauses of section 65 of the Contract Act and 
make. the buyer get back the purchase money. 


:. 3 As’ far as English cases are concerned, the question as to 
whether a: fraudulent .minor plaintiff who induced another 
person to;enter'into.a transaction ‘and received consideration 
therefor is protected has been dealt with by Justice Lawrence 
int Leshe, Limtted.y. Sheil, where he observed as follows:— 
t “There dre no doubt many cases in which equity will give relief against 
{rauds- perpetrated by infants Wherever the infant requires as a plaintiff 
the assistance of apy. Court, it will be refused until he has made gaod 
lis fraudulent representation Whenever the infant is still in possession 
of any property: which he has obtained by his fraud he will be made to 
restore it. to. its former owner But I think that ıt. is incorrect to say 


that he can be made to repay money which he has spent, merely because 
he received, it under a contract induced by his fraud.’ 


Then: he’ refers to various authorities on the subject. 
I have not been referred to any case where it has been held 








uvu Sibbayyat, I may refer to the decision in Kodurt 
cateraniayya Vv. Thumulurt Punnayya’, where Mallacheruvn 
ghavayya v. Mallacheruvu Subbayyat was followed and in 
at case there was misrepresentation by the minor. Reference 
was made. to Fads Bibi v. Khokai Monda where the question 
as to repayment of the money was considered. In that case 
the Judge expressly states that the defendant did not allege any 
fraudulent misrepresentation. That case, therefore, proceeded 
on the ground that there being no proof of fraudulent misre 
presentation, there can be no equity to direct the money to be 
repaid. Ful Bibi v. Khokas Monda? case is, therefore, no 
authority for the view that even if. there is fraudulent mis- 
representation by a-minor he can still retain both the proceeds 


eet a ee: ae 
1. (1922), L.R. 50 I.A. 69--I.L.R. 45 A. 179: 44 M.L.J. 489 (P.C.). 
2, (1903) L.R. 30 I.A. 114- I.L.R. 30 C. 539 (P.Ç). 
oO A (1917) 7 L.W. 124, 
6. (1914) 3 KBD 607 at 626 7. (1925) 23 LW. 521. 
8. (1927) I.L.R. 55 C. 712. 
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as.also.the property which he seeks to recover. In Khan Gul 
v. Lakha Singh? the same question was decided by a Full 
Bench .of. the Lahore High Court. It was there held that 

‘(A -minor, who by falsely representing himself to be a major has 
induced fa person to enter into a contract, 1s not estopped from pleading 
his, minority to avoid the contract but that he may in equity be required 
tp return the beneft he has received by making a false representation as 
to--his- age whether he-be a` defendant or plaintiff.” 

It is clear from “the authorities that, if “He is a 
plaintiff, he is bound to. give back the money. In this case 
all the authorities are discussed in detail by the learned -Judges. 
The Bombay High Court thinks that there is an estoppel in the 
case of a minor who seeks relief on a false representation and 
on that ground they treat the whole transaction as valid, In 
Calcutta, the view is taken that though there may be no estop- 
pel, misrepresentation- by a minor may give a right to restitu- 
tion. See Golam Abdin Sarkar v. Hem Chandra Majumdar". 
`. Having regard to the current of authorities in India which 
is one way at least in cases where a minor who sues as a plain- 
tiff makes a fraudulent misrepresentation and induces an inno- 
cent person to enter into a transaction otherwise legal and 
validly enforceable, I am of opinion that the Ist plaintiff is 
bound to restore the benefit she has received. I think the Sub- 
ordinate Judge was perfectly right in passing a decree for 
Ist plaintiff for recovery of possession of the suit properties aft 
depositing into Court the consideration for the sale-deed ( 
JIT), In my opinion the appeal fails and is dismissed. 
amount should be paid by the 15th of July. As each 
has succeeded and failed, each party will bear his own co 
both the appeals. 

` Reilly, J—I agree that we should not be justified in this 
case in differing from the learned Subordinate Judge’s finding 
that plaintiff 1 was a minor at the date of her sale-deed, Ex. 
III, and that the sale is therefore void. I agree also in the 
findings that defendant’ 1 paid the full purchase-money and 
(hat: plaintiff 1 represented herself to be a major in the tran- 
saction, though she must have known that that representation 
was false; and I also agree that it is not shown that defendant 
1 knew that plaintiff 1 was a minor. On these facts it is 
clear that plaintiff 1 is entitled to a decree for recovery of the 
property. The question remains whether that decree should be 







9, (1928) 1.L.R. 9 Lah, 701 (F.B.). 
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made conditional on` repayment of the perce money as - the 
learned Subordinate Judge has made it. -` 


On the face of it, section 65 of the Contract Act appears 

to cover the case. That section runs: ee 
‘When an agreement is discovered to be void or when a contract 

becomes void, any person who has-received any advantage under such 


agreement or contract 1s bound to-restore it, or to make compensation for 
it, to the person rom whom he received it ” 


It will be seen that that section provides i two distinct 
classes of cases. It first provides for agreements which are dis- 
covered to be void, that is agreements which, when they were 
made, were supposed to be valid—which were supposed by one at 
least of the parties to be valid—but which are afterwards dis- 
covered to have been always unenforceable or void. The second 
class of cases provided for are contracts which become void, 
that is contracts which were quite good and valid when they 
were made but become void through some subsequent event. 
Now on the facts which we have found this is a case which 
falls within the first class. We have found that defendant 1 
did not know that plaintiff 1 was a minor at the time of the 
sale-deed. So far as he was aware, it was a valid sale-deed. But 
it has been established and discovered in these proceedings that 
at the time of that deed she was a minor, and; therefore, the 

ue was void. On the face of it, therefore, this case comes 
thin the first class of cases epee for by section 65 of 

Contract Act. 


But Mr. Bhashyam Aiyangar for the appellant here has 
ongly urged before us that section 65 must not be taken in 

s plain meaning but that, because it has been so interpreted 
by their Lordships of the Privy Council in Mohoet Btbee v. 
Dhurmodas Ghose, it must be understood as restricted in a 
way not mentioned in the section—that is, the agreements and 
the contracts referred to in the section must be understood to 
be agreements and contracts made by persons competent to 
contract and by no others. In that case a minor had mort- 
gaged some property. The mortgagee knew that the mortga- 
gor was a minor. After executing the mortgage-deed-and re- 
ceiving- the money the minor by his next friend sued for the 
cancellation of the mortgage-deed under section 41 of the Speci- 
fic Relief Act. When that case came before the Privy Coun- 
cil, it was urged that section 65 of the Contract Act applied 
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to it. Their ~-Lordships. dismissed that contention; re sum- 
marny: ‘In their words oe 


“St is sufficient to say that this section ecient 65 aE the esata 
Act) like section 64, starts from the basis of there being an agreement or 
contracte between competent parties and has no application to a-case in 
which there never was, and never could have been, any contract” 


Now from the facts I have mentioned it will be seen that 
it was not necessary for their Lordships for the purpose of that 
case to make a statement so wide as to apply to the whole of 
section 65. , The first part of section 65 was clearly inappli- 
cable to that case. There was no agreement discovered to be 
void by any one because on the facts found the mortgage in 


_ that case was known to be a minor’s mortgage, so known to 


both parties, at the time the mortgage-deed was executed, So 
their Lordships had not to consider the first part of the section 
at all. What they had to consider must have been an argu; 
ment that the second part of the section applied, and what they 
said was. that it was inapplicable. That was clearly so. But the 
words which, their Lordships used were, it must be admitted, 
so wide as in their grammatical sense to cover the whole oe 
the first part as well as the second part. 

However, as has been pointed out, that son is oe 
considered-by the Privy Council again in a later case, Harnath 
Kunwar v. Indar Bahadur Singh’. That was a suit brought by 
a purchaser for possession of an estate sold by a Hindu widow’ 
reversioner before the reversion fell in or for the return of 
purchase-money. It was found that the sale was void; b 
was also found that through misapprehension the parti 










must give compensation to the purchaser. They directed ‘tha 
he must pay the purchase-money with interest. They ‘arrived 
at that result by applying section 65 of the Contract Act to the 
case. There it will be seen the sale was void from its incep- 
tion, but it was only discovered to be so subsequently. That 
was clearly a case to which the first part of section ‘65 of the 
Contract Act applied’ But it will be noticed; in the words of 
their Lordships of the Privy Councilin Mokori Bibee y. Dhs 
mòdas. Ghose’, that was also clearly a case where there never 
was, and never could have been, a contract; and yet’ in spite 
of those words in Mohori Bibee vy. Dinatodas Ghose*- their 
Lordships said that section. 65 of the Contract’ Act .was 
S SSP SP Sw R= a Baa inter 


1 (19@2) LR. 50 I.A. 69: I.L.R. 45 A. 179: 44 M.L.J. 489 (P.C.). 
2: (1903) L.R. 30 I.A. 114° I.L.R. 30 C. 539: (P.C.). 
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applicable: £ think that clearly shows that in Mokori Bibee-v: 
Dhurmodas -Ghose* their Lordships’ remarks were confined to 
the second- part .of section 65. That was the only part which 
I gather the appellant asked should be applied in that case. Tt 
we understand the remarks of their Lordships in Mohori Bibec 
v. Dhurmodas Ghose’. otherwise, there is an obvious-contradic: 
tien between the two cases; and in ‘disposing of the later case 
their Lordships do not appear to have had any idea that they 
were saying anything contradictory to what» had~been said- ir 
the earlier case. In my opinion it is clear ‘that-in no part of 
what they said in Mokori Bibee v. Daursmodas Ghose*™ were theit 
Lordships considering the first part of section 65 of the Con: 
tract Act. They were not in that case laying down what 
would have been a very Surprising ‘doctrine,’ and certainly aré 
necessary for the case before them, that agrcements discoversd 
to be. void under section 65 meant only agreements made’ by 
persons competent to contract. In -fact, ‘their words“ 1“tht 
section has no application to a case in which there never was, 
and never could have been, any contract,” would, if I may say 
so` with respect, not be an interpretation of the first part of 
section 65 of the Contract Act but in direct conflict with it.- So 
when we examine those two cases, I think it is cleat that 
section 65 of the Contract Act is applicable to a case like this aud 
as been applied by their Lordships to a similar case in Harnath 
war v. Indar Bahadur Singh’. On that basis it is cledr 

laintiff 1 in this case, if she is to get back the property, 
epay the purchase-money. a nb : l 








ut quite apart from that, we have section 41 of the 
ific Relief Act. In Mohori Bibee v. Dhurmodas Ghose? 
e Privy Council indicated that that section was applicable to 
the minor in that suit, who there sued for cancellation of the 
inorttgage-deed. They said that the Lower Courts had discre- 
tion to make relief conditional on compensation under section 41 
of-the Specific Relief Act in that case, though as a matter of 
fact the Courts did not make such an order, In this case plain- 
tiff 1 has prayed that her sale-deed Ex. III might be declared 
void and for recovery of possession of the property. Section 4I 
of the Specific Relief Act appears to me to be applicable to such 
a case. That that section can be applied in such a case was 
decided in Malacheruvu Raghavayya v. Mallacheruyu Sub- 


es 


1, (1922) L.R. 50 I.A. 69: LL.R. 45 A, 179: 44 M.L.J. 489 (P.C.). 
2, (1903) L.R. 30 I.A. 114: I.L.R. 30 C. 539 (P.C.). 
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bayya*, which I myself followed in Koduri Venkataramayya v. 
Thumuurs Punnayya" and it was also decided in Lila Dhar v. 
Prarey Lal’, In Kaan Gul v. Lakha Singh’ a purchaser sued a 
minor vendor, who had misrepresented his age, for possession 
of the property sold or for return of the purchase-money. A 
Full Bench of the Lahore High Court were of the opinion that 
in such circumstances the minor must return the benefit re- 
ceived, whether he was a plaintiff or defendant. Mr. Bhashyam 
Aiyangar has suggested that in this case section 41 of the 
Specific Relief Act cannot be applied because plaintiff 1 need 
not have included any prayer for a declaration that her sale- 
deed was void in the plaint. As he puts it, she could have 
ignored the sale-deed and could have brought the suit solely 
for recovery of possession: in that way section 41 might have 
been avoided. But I do not think that manceuvre would really 
alter the position. If plaintiff 1 had simply brought her suit 
for possession, defendant 1 would have met her with her sale- 
deed. Then the Court would have had to consider the very 
same question, whether that was a valid sale-deed, whether it was 
a sale-deed which the Court should declare void, as has been 
declared here, and, when the Court considered the matter in 
that way, it would have been proper to apply the principles of 
section 41 of the Specific Relief Act. 

Mr. Bhashyam Aiyangar referred to Thurstan v. Notti 
ham Permanent Benefit Building Society? [on appeal Notting 
Permanent Benefit Building Soctety v. Thurstan], a case 
was decided by the Court of Appeal, the decision being co 
by the House of Lords. That was an interesting case in w 
minor, Mrs. Thurstan, had mortgaged some land. She 
made no misrepresentation about her age; but the mortga 
society had supposed that she was a major. On attaining 
majority the ex-minor sued to set the mortgage aside and to 
recover possession of the property. The Court of Appeal found 
that she was entitled to succeed without repaying the mortgage- 
money. Romer, L.J., in that case said: 

“A Court of Equity cannot say that it is equitable to compel a person 


to pay any money in respect of a transaction which, as against that 
person, the Legislature bas declared to be void.” 


Now, so far as that goes, it appears to be of assistance 
to plaintiff 1. As I understand it Romer, L.J., was stating a 
limitation, a qualification, to the general rule that he who seeks 













3. (1902) 1 Ch. 1. 4, (1917) 7 L.W. 124. 
5, (1903) A.C. 6. 7. (1925) 23 L.W. 521. 
9. (1928) I.L.R. 9 Lah 701 (F.B.). - 

11. (1921) 19 A.L.J. 578, 
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equity must do equity. But we must remember that does not 
affect the statutory provisions of section 41 of the Specific 
Relief Act in this country. In Mokori Bibee v. Dhurmodas 
Gliose* the Privy Council draws that distinction I think very 
clearly. They quote Romer, L.J.’s remark and say that it 
was applicable to that case and that the general rule that he 
who seeks equity must do equity did not apply in that case. But 
they had already said that section 41 of the Specific Relief Act 
did apply. So it is clear that, although the general principle 
of equity may be limited in that particular way, that limitation 
has no effect on the principle of section 41 of the Specific Relief 
Act, by which we have to be guided in this country. I may 
mention also that Romer, L.J., in that case also said that different 
considerations would arise if the infant had been guilty of 
fraud. In this case we have the fact that plaintiff 1 was guilty 
of fraudulent misrepresentation of her age. 

Mr. Bhashyam Aiyangar also referred to Leslie, Limited 
v. Sheil. There the plaintiff had lent money to the de- 
fendant, a minor, who had represented himself to be a major. 
The lender sued for relief against the minor. But the defend- 
ant’s plea of infancy was found good, and it was held that the 
defendant was under no legal or equitable liability at 
all to the plaintiff. It will be seen that the plaintiff 
that case could not sue upon his contract. That 
admitted. The question was whether he could get any 
f in law or equity against the defendant. The answer of 
Court was that no decree could be made against the minor 
-minor at all in that matter. But that appears to me to 
no application to this case, where an ex-minor is suing 
r relief. There is, however, an interesting passage in that 
case, which has already been quoted, in the judgmerft of Law- 
rence, J., who was sitting in the Court of Appeal on that 
occasion. He said: 


‘Wherever the infant requires as a plaintiff the assistance of any 
Court, it will be refused until he has made good his fraudulent representa- 
tion. Wherever the infam is still in possession of any property which he 
has obtained by his fraud, he will be made to restore it to its former 
owner.’ 











The first of these sentences expresses a principle which we 
have to remember in this case. Mr. Bhashyam Aiyangar drew 
our attention to the succeeding sentence: 

“But I think thal it is incorrect to say that he can be made to repay 


oe 
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„a minor'plaintiff-as to any Other plaintiff. We have no 
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money which he has spent, merely because he received it under a. contract 
induced by “his fraud’? a oo 
oe Mr. Bhashyam Aiyangar contended that the learned Judge 
meant that restitution might be required in the shape of pro 
perty Or perhaps in the shape of a fund which could be traced, 
but that no order for repayment of money could be made. I 
think that is to misunderstand the learned Judge’s statement. 
What he was referring to in the last sentence quoted, I think, 
was the impossibility of making a decree against the minor for 
repayment, a decree which could-be executed against him. 
Where the minor or ex-minor is the plaintiff there is ng reason 
why restitution should aot be in money as well as in kind. The 
contrast between. ordering restitution when the minor or ex- 
minor ‘is. the plaintiff and making an executable decree- for -re- 
payment against him as defendant is not a question of coin ot 
money. The contrast is between making a decree avainst him 
for. repayment of money and making an order in his favour 
conditional on restitution in money or otherwise.. There’is a 
very important difference between enforcing in any way, direct 
or indirect, a minor’s void agreement and giving a minor condi- 
tional, relief when.-he applies for relief in respect of a void 
agreement. =. ` 
“And, I think, we must remember that apart from the special 
provisions of law, ‘to which I have referred, there-is a pener 










plaintiff-an ihstrument of fraud. That applies just as mu 


to be-tender to a.minor in that matter. “If a minor were 
ed: to misrepresent his agè to a purchaser, to sell prope 
the purchaser so deceived, to deliver the property to’ him,~ 
collect the purchase-thonty: and then to come to Coùrt'at once 
and recover.the property without being made to give up the 
purchasé-money, that would be making the Coutt an instru- 
ment of very gross fraud, which we could never tolerate. In 
my opinion, under the provisions of section 65 of the Contract 
Act, tinder the provisions of section 41 of the Specific Relief 
Act and on the general principle which I have mentioned we 
cannot .make-the decree to which the plaintiffs are entitled for 
he recovery, of the Property except on ‘condition that they ret 
fund the purchase-money. z 

. T agree, that both these appeals should be dismissed without 
costs. a o. 


BVa Ve D ooo o Appeals dismissed. 


LX] . THE MADRAS LAW JOURNAL REPORTS. 133 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
per [Ordinàry- Original Civil Jurisdiction. ] 

'> > PRESENT:—Mr. JUSTICE VENKATASUBBA RAO. 

In the matter of the Guardians and Wards Act (VIII of 1890) 


and 
In the ‘matter af the property of nes minors Lakshmi Bi and 
others. 7 
Ghulam Mohideen Sahib .. Applicant 
yoo. od -Y,” G : ` ” 
Md. Oomer Sahib- and another .. Respondents, 


K. A. Dawood Saheb, Plaintiff-decree-holder in 

C.S. No. 76 of 1925 on the file’ of the High 

Court, Madras .. Attaching Creditor. 

' Practice—Solicitor’s lten—Madras High Court, Original Side—Order 
for costs in favour of party—Right of Attorney to recover taxed -bill of 
costs—Limitation—Subdsequent attachment of order for costs by third party 
—Effect—Question of notice whether material 

In an Original Petition filed in the High Court on its Original’ Side 
an ‘order for. costs was made in favour of a party. About six years later, 
the Attorney for the party filed his bill of costs at his client’s request 
and the same was taxed by the Registrar Subsequently, the order for costs 
was attached by a third party in execution of a decree obtained against the 
Attorney’s clent. -A. question relating to Solicitor’s lien having been 
raised, 

Held, that assuming Art 84 of the Limitation Act applied by analogy 

to applications, the Attorney’s claim was not barred on the date, when 
he filed his bill of costs. 
Held, further, that the Attorney’s claim koila not be defeated by the. 
ird party’s attachment of the order for costs. In such cases the ques- 
whether the attaching creditor had express notice of the Attorney’s 
is immaterial The fact of there being a fund in Court amounts! 
tice of fhe existence of a solicitor’s, lien. 








5, followed 

yaa: Rajagopalan for P. V. Sudarsana Raju for applicant. 

- W: V. Rangeswams Atyangor for attaching creditor. 

. The Court delivered the following 

JUDGMENT.—This summons raises a question relating to 
a Solicitor’s lien, In O.P. No. 44 of 1923 costs were award- 
ed to Ghulam Mohideen against Govindarajulu by an order, 
dated the 17th of December, 1924. Mr. Sudarsana Raju, as 
attorney, appeared then for Ghulam Mohideen. ` Nothing seems 
to have been done for about six years. ' Then in April, 1930, at 
his client’s request, the Attorney filed his bill of’ costs which was 
taxed by the Registrar on the 28th of April, 1930. In doing so; 
the ‘Registrar overruled the objection of Rajabahadur, the legal 





__*Application No. 2173. of 1930_ ; 2nd October, - 1930. 
“OF No 44 of 1923 ) i i i 
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representative of Govindarajulu, who, in the meantime, had died. 
In execution of the order for costs against Rajabahadur, certain 
jewels were seized and brought into Court. This happened on 
the 7th of August, 1930. 


I must now turn to a suit filed by Dawood Saheb against 
Ghulam Mohideen, C.S. No. 76 of 1925. In that suit, on 
the 26th of July, 1925, Dawood obtained a decree against 
Ghulam Mohideen. In execution of that decree, he applied on 
the 2nd of August, 1930, for attachment of the order for costs 
in O.P. No. 44 of 1923, which had been obtained by his judg- 
ment-debtor, namely, Ghulam Mohideen. I am satished that 
it was with the active help of Rajabahadur that Dawood Saheb 
took this step. But this is really immaterial, for in my judg- 
ment nothing turns upon it. Mr. Sudarsana Raju intervened 
and objected that costs were due to himself from his client and 
that the attachment asked for by Dawood Saheb should not be 
made, as it would defeat his own right The Master must be 
taken to have overruled the objection of the Attorney, for, on 
the 15th August, 1930, he made an order for attachment in 
favour of Dawood Saheb. Mr. Sudarsana Raju urges that he 
has a Solicitor’s lien for his costs and on that ground attacks 
the Master’s order. 


The first ground taken by the Counsel for Dawood Saheb 
is, that the Attorney has no subsisting claim for costs against 
hrs own client. The facts bearing on this point are these. Th 
Attorney's account books show that in 1924 he received fr 
his client Rs. 10 and spent on his behalf Rs. 6. From 1 
to 1930, as I have said, nothing seems to have been done; 
in April, 1930, Ghulam Mohideen requested Mr. Sudarsana 
Raju to tax his bill of costs. The latter seems to have incurred 
expenses by way of out-fees amounting to Rs. 40. The total 
amount thus spent by him comes to Rs. 46; and deducting from 
it Rs. 10 to which I have already referred, he was out of 
pocket by Rs. 36 The costs allowed to him on taxation amount- 
ed to Rs. 500 and odd What is urged by Dawood’s Counsel is, 
that the business for which the Attorney was employed ter- 
minated on the 17th of December, 1924, and that the Attorney’s 
claim for costs against his client was therefore barred under 
Art. 84 of the Limitation Act. Art. 84 is restricted to suits, 
but I shall assume that even applications are governed by it 
by way of analogy. That article provides a period of three 
vears for a suit by an Attorney “for his costs of a suit or a 
particular business,” the time running from “the termination 
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of the suit or business’. It cannot be said that the business 
terminated in 1924. There is no question in this case between 
the Attorney and his client. When his own client treats the 
engagement as subsisting and instructs him to tax hig bill of 
costs, how can it be said that the business has terminated? 
Would it be open, for instance, to Ghulam Mohideen, if a suit 
had been brought against him by Sudarsana Raju, to plead that 
the latter’s claim for costs was barred, notwithstanding what 
had happened between him and his Attorney in April, 1930? 
The answer must plainly be in the negative. I therefore hold 
that on the date when Sudarsana Raju intervened and object- 
ed, he had a subsisting claim for costs which he could have 
enforced against his client in a regular suit. 


This brings me to the second point raised, namely, has the 
Attorney a lien for his costs, which cannot be defeated by a 
third party’s attachmentr ‘This point is fully considered by 
Sir Amberson Marten, C.J., and Mr. Justice Blackwell in Tyabj+ 
Dayabhai & Co. v. Jetha Devji & Co.* The learned Chief Justice 
reviews the English cases at length and points out that a Soli- 
citor has under the common law what is known as particular 
hen, which does not depend on actual possession of the pro- 
perty, as distinguished irom possessory hen by reason of cer- 
tain property like title-deeds being in his hands. The English 
es also show very clearly that this common law lien has not 
en abrogated by statute. This is pointed out by Mr. Justice 
rwell in In re Born’, where he observes that a solicitor has a 
on law lien on the fruits of a judgment recovered by his 
rtions, for it would be inequitable to give the client the bene- 
t of the Solicitor’s labour without paying for it. To the same 
effect are the observations of Mr. Justice Swinfen Eady in In 
re Meter Cabs, Ltd? and of Lord Justice Cotton and Lord 
Justice Lindley in Guy v. Churchillt. In the judgment of the 
Bombay High Court these and several other cases have been 
fully referred to and I shall not, therefore, discuss the point 
at any further length. That the law in India on this point is 
in conformity with the Common Law of England is also 
established by the same decision. In a case quoted by the learned 
Chief Justice Sir Charles Sargent says: 









“It is to be borne in mind that the solicitor’s lien in the High Courts 
of India is governed exclusively by the law as it existed in English Courts 


1. (1927) I.L.R. 51 B. 855 2 (1900) 2 Ch. 433. 
3, (1911) 2 Ch. 557. 4. (1887) 35 Ch. D. 489, 
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Ghulam before the passing of 23 and 24 Vic, cap 127, (the Solicitors’ Act, 1860) 
Mohideen by which that len was very much extended By that law the solicitor had 


Sahib a lien for his costs on any funds or sum of money recovered for, or 
Md o. si which became payable to, his client in the suit” (Devakabar v. Jeferson” ) 
Sahib. Iteis also clear from the decided cases that the 


Attorney’s lien is not liable to be defeated -on the 
ground that the assignee of a decree or the attaching credi- 
tor of the Solicitor’s client had no express notice of the lien. 
The fact of there being a fund in Court amounts’to notice of 
the existence of a Solicitor’s lien. The same rule is- stated 
differently thus: If the assignee has notice that what is 
assigned is the subject-matter of a suit, he must be deemed to 
have notice of the existence of the solicitors lien. (See the 
cases cited in the Bombay High Court judgment.) In the pre- 
sent case, the Attorney pointed out that he had a lien _ before 
the attachment was made. But, as I have said, the question 
whether the attaching creditor has express notice is. immaterial. 

Then remains the question, what is the order I am to 
maké? Dawood Saheb after obtaining the attachment has 
realised the sum from Rajabahadur; at any rate he says so, 
and what is material is, that on the 22nd August, 1930, he 
entered up satisfaction of the order for costs. J must, there- 
fore, direct Dawood Saheb to bring baċk, by way ‘of restitution, 
Rs. 464-8-0 to be paid over to Mr. Sudarsana Raju. When the 
amount is brought back, the part satisfaction which Dawood 
entered of his own decree in C.S. No. 76 of 1925 will stan 
revoked. 

_ It follows from this that the jewels in Court must be 

turned to Rajabahadur and I make an order accordingly. 

In view of the fact that Mr. Sudarsana Raju slept over 
his rights fqr about six years, I make no order as to costs. 

B.V.V. Masters Ordar modtfied. 


5. (1886) I.L.R. 10 B. 248, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—MR. JUSTICE WALLACE AND MR. JUSTICE 


BARDSWELL. \ 
Narasimha Raghavachari .. Appellant* (Plaintiff) 
v. 
The Secretary of State for India in Council 
(through the Collector of North Arcot) .. Respondent 
(Defendant). 
Mirası tenure—Incidents of—Burden of proof—Right of anirasidar to 
village tvaste 


Mirasi tenure with hereditary rights has become practically extinct in 
tue Madras Presidency except in the Districts of Chingleput and Tanjore. 


And where it obtains, the nature and extent of the mghts vary from 
place to place The right of a mirasidar to cultivable land 1s only a pre- 
ferential one, his right to arable waste ıs again a matter of evidence. The 
tenure does not, as such, carry with it any of the privileges commonly 
associated with it as originally understood; it is on the murasidar to prove 
affirmatively any specified incident or right, as attached to the tenure, 


if he claims such a night. 

Seshachala Chetty v. Chmnaswami, (1916) I.L.R. 40 Mad. 410: 32 
M.L J. (Sup.) 1 (F.B ), referred to 

It cannot, therefore, be assumed, simply because the plaintiff 1s styled 
ekabhogam murasidar and has hitherto been the sole pattadar in a village 
close to the Chingleput border, that he ıs entitled to any preferential 
rights over the village waste or to interdict an assignment of the waste 
land by the Government in favour of strangers. 


Appeal against the decree of the District Court of North 
cot at Vellore, dated 21st February, 1927 and made in O.S. 
7 of 1926. 

. Rangachariar, A. C. Sampath Aiyangar and T. R. Srini- 
tyar for appellant. 

e Government Pleader for respondent. 

The judgment of the Court was delivered by : 
Bardswell, J—This appeal is by the plaintiff. He 
is Monegar of a village in the North Arcot District 
within about three miles of the Chingleput District border. He 
claims to be ekabhoga mirasidar of the suit village, Melwarma. 
The word “ekabhogam,” according to the Glossary in the North 
Arcot District Manual of 1895, means the possession or tenure 
of all the lands of a village by a single individual or family 
without any co-sharer. Survey No. 128-1, the extent of which 
is 66°83 acres, has been assigned by the Revenue Divisional 
Officer of Cheyyar to some Adi Dravidas of a neighbouring 
village and the plaintiff says that the grant is in violation of 
his right to the said land as, in his capacity as ekabhoga 
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mirasidar, he and his ancestors before him have been in ex- 
clusive possession of all the village lands, including waste, 
poramboke and communal lands. Even if the Government re- 
claims any waste land for the purposes of cultivation and in 
the interests of revenue it has no right to assign it to strangers 
but the plaintiff as ekabhoga mirasidar has a preferential right 
to an assignment in his favour. He has, therefore, sued for a 
declaration that the order of the Revenue Divisional Officer 
of Cheyyar of 3rd June, 1924, assigning the suit land to some 
‘Adi Dravidas, is illegal, sira wires and not binding on him. 
His suit has been dismissed and so he is appealing, 

In his evidence the plaintiff as P.W. 1 defines his mirasi 
rights as meaning that he alone is to be pattadar of all assessed 
lands in the village, that no land is to be assigned to anyone 
else, and that he is entitled to the assignment of trees and to 
the rocks inthe village. There is no doubt but that mirasi 
rights such as those to which the plaintiff lays claim used to 
be enjoyed to a considerable extent throughout the Presidency, 
but, as has been pointed out in Seshachala Chetty v. Chinna- 
Swami, those rights gradually got-lost, though they survived 
in the Districts of Chingleput and Tanjore. They also sur- 
vived in the North Arcot District which is the district with which 
we are now concerned, as is shown by the North Arcot District 
Manual of 1881, in which a reference is made to a mirasi ri 
to the hereditary possession of cultivable lands, as well as 
the gradual transfer in some instances of all the shares o 
several mirasidars to one individual, in which case the 
that came into the possession of a single person was sty 
ekabhogam; and it is remarked that instances of such 
of tenure are-still to be found in those parts of the Di 
which berder on Chingleput. But a little later on the sam 
District Manual refers to a report by a Collector of the District, 
soon after the cession of the Carnatic, that the mirasi system had 
no existence in North Arcot. There is a less ambiguous state- 
ment of the position in the revised District Manual of 1895, 
from which the remark’ as to there still being instances of the 
mirasi tenure to be found in the North Arcot District is 
omitted. 

_ Further it is to be observed that both these editions of the 
District Manual say that tha hereditary mirasi rights over cul- 
tivable land belonged only to the Vellalas, whereas the plaintiff 
in the present case is a Brahmin. It is, indeed, stated that 











1, (1916) ILL.R. 40 M. 410: 32 M.L.J. (Sup.) 1 (F.B.) 
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mirasi privileges, which were termed Swastiams, were enjoyed 
by Brahmins, but even the earlier edition of the District Manual 
does not refer to any such privileges as still continuing.: The 
claim, then, of the plaintiff is not one that starts with the initial 
advantage of being rendered probable, in the light of what has 
been shown to be the practice, by any recognised authority 
upon the state of affairs:in the District of North Arcot. 


There is no doubt as to the continuance of some such 
mirasi privileges as are claimed by the plaintiff in the Chingle- 
put District. What is the nature and extent of such priviles es 
has been discussed in Seshachala Chetty v. Chitnaswams.. Tht 
learned Judge who -has decided the, suit under appeal think’ 
that, considering that the suit village is within a short distance 
of Chingleput border, it is not unreasonable for plaintiff to 
claim that his village is a mirasi village after the Chingleput 
pattern. He points out that the village is not an ordinary 
ryotwari village, in that no pattadar other than the plaintiff ïs 
to be found in it, and he thinks, therefore, that the plaintiff is 
entitled to rely on his position as involving the existence of 
some right greater than that of the ordinary ryot. The learned 
Judge has. then proceeded to consider what such right may be 
with reference to Seshachala Chetty v. Chinnaswams and has 
come to the conclusion that in the light-of that case the plain- 
tiff has not. on the facts established his right to such a decree 
that for which he has sued. We are of opinion that in so 
ing with the case the learned Judge has not looked at it 
the right angla It cannot be presumed merely from the 
aphical position of his village and from the fact that he is, 
s been hitherto, the only pattadar in it that the plaintiff 
st be a mirasidar_ after the pattadar of the mirasidars of 
Chingleput. It is not even as jf there was any evidefice to show 
that the suit village had at one’ time belonged to Chingleput 
District and had been transferred to the District of North Arcot. 
Even, too, in Sashachala. Chetty, v. Chinnaswamr it has been 
held by Kumaraswami Sastri, J., that, though in mirasi villages 
the rights of Government over waste are subject to the -rights 
of the mirasidars, yet the nature and extent af such rights are 
not uniform throughout the Presidency, but vary, and that the 
onus is on the mirasidars to prove that any specified incident 
attaches to mirasi rights in any particular District or portion 
thereof; and Sadasiva Aiyar, J., in his order of reference in 
‘the same case, has pointed out that from the decision in Sakkayt 
sn ae ee ee ee ee ee 


1. (1916) I.L.R. 40 M 410: 32 M;L.J. (Sup) 1 (F.B.) 
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Rau v. Latchmana Gaundan,* it is clear that the extent of the 
mirasi right in one village was not the same as that of the 
mirasi right in another village even in the same District. It 
is, therefore, absolutely incumbent on the plaintiff to prove what 
rights, if any, he possesses as ekabhogam muirasidar and we 
cannot start with the assumption that, because he is 
styled ekabhogam mirasidar as is shown to be the 
ease, and has been hitherto the sole pattadar in a 
village that lies close to the Chingleput border, he must have 
certain privileges and then proceed to see what those privileges 
are, with reference not to any evidence on record but only to 
opinions expressed as to those privileges in Seshachala Chetty v. 
Chtnaswamt* or any other reported decisions. 

Proof that the plaintiff has the privileges which he claims 
is entirely wanting. He says that he had a sanad which was 
filed in some proceedings in 1880, but he does not explain why 
this sanad, or a copy of it, could not be put in. He merely says 
that he never got it back. None of his witnesses shows, nor 
even attempts to show, that only he has the right to patta for 
all the cultivable land in the village. On the other hand he 
himself has admitted that his cultivation of the suit land has 
been treated as unauthorised, apparently without his making 
any protest. The witness who is most favourable to him is the 
karnam, D.W. 2, who has described him as ekabhogam mirasi- 
dar in official documents, who would call him hereditary mir 
dar of the village and who says that “Mirasidar” means ov 
of the village. This witness, however, does not say what ri 
attach to the position of an ekabhogam mirasidar, whil 
mere fact that the plaintiff is so described goes for very 

roof is needed that the description still has the same 
ficance that originally attached to it, and has not become a mere 
expression like the ttle of a sinecure holder. Such proof is 
entirely lacking. There is. of course, the fact that he has 
been hitherto the sole pattadar in the suit village; but it is for 
him to show that this is by virtue of some right which he pos- 
sesses, and this he has not done. The existence of such a right 
in him cannot be merely inferred. As to the meaning of 
“owner” which D.W. 2 gives to the word “mirasi,” it is one 
that can only be accepted with qualification. The Glossary in 
the North Arcot District Manual of 1895 explains mirasi 
tenure as that under which the lands of a village are divided 
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among certain families who are called-mirasidars, while Seska- 
chala Chetty v. Chtnnaswamt' indicates that the right of a mirasi- 
dar to cultivable land in a village was not an absolute but a 
preferential one, and Wallis, C.J., has remarked in his judg- 
ment in this case that even as regards cultivable waste the 
mirasidar’s ownership has not been fully established. 


In the same case it has been remarked by Ayling, J., that 
he could find no authority in support of any rigħt of recovery 
by the mirasidars of arable waste granted by Government to 
another person. It is, of course, at such a recovery that the plain- 
tiff is aiming in this suit. The same opinion has been more 
strongly expressed by Turner, C.J., in Subbaraya Mudalt v. 
The S1b-Collector of Chingleput*, when he says that a Civil 
Court cannot compel the Revenue authorities to make settle- 
ment with a particular person, and that in the matter the dis- 
cretion of the Revenué authorities is uncontrolled. This view 
has been referred to with approval in Theivu Pandithan v. 
Secretary of State for Indiat. 

We may note that the decision in Seshachala Chetty v. 
Chinnaswanti,’ to which many references have been made in this 
judgment and which has been called a great deal to our atten- 
tion on the hearing of this appeal, is one as to whether or no, 
in a mirasi village, a mirasidar was to be presumed to be the 
owner of the gramanatham. The decision was adverse to the 
mirasi claims of presumptive ownership and that is all that the 
ase decides, all that is said as to the general rights of a mira- 
idar being by way of discussion. None the less we should 
ve to treat the opinions of the various learned Judges who 
alt with the case with considerable respect could the plaintiff 
w that his case was a case to which they applied. This, 
ever, he has failed to do, while even that decision itself, in 
the jadement of Kumaraswami Sastri, J., is an authority show- 
ing that the plaintiff must establish the rights to which he lays 
claim by evidence. 


As he has entirely failed to achieve this, his suit has been 


rightly dismissed. The appeal fails and is dismissed with 
costs. 


Sake Appeal disnussed. 
















1 (1916) I.L.R. 40 M. 410: 32 M.L.J. (Sup) 1 (F.B.) 
3 (1883) I.L R. 6 M. 303 
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Pa ` PRIVY COUNCIL, 


ro epee nom the High Court of Judicature at Fort William 

in Bengal. | 

PRESENT: —Lorp THANKERTON, SIR LANCELOT Sanpir- 
SON AND SIR GEORGE LOWNDES. 


The Secretary, Cantonment Committee, — 
` pore, on behalf of the Secretary of State for 


L 


India in Council .. Appellant* 
Satish Chandra Sen ay .. Respondent. 


‘Land Acquisition Act (I of 1854)—Lands ut Cantonment—Burden of 
proof—Cantonment tenure—Nature and ongin of—Moxsawari Register, 
entry tn—Evidence Act, S 35—Recttals in Serger mane 1n eut 
-dence—What passes at an execution sale. 


When the Government are acquiring ımmoveable property for a pubhc 
‘purpose under-the Land Acquisition Act, it is for the person claiming 
compensation for such property to establish his title to it affirmatively. 

In‘ a‘ dispute, under the Land Acquisition Act 1894, concerning the 
ownership of certain land situate in the Barrackpore Cantonment 

Held, that though it could not be laid down as a gencral proposition 
that a Jand “in the Cantonment was necessarily the property of Gov- 
‘ernment, the particular plot in question was, having regard to the Bengal 
Regulation: of 12th September, 1836, and other materials on the record, 
the prpperty af the Government, and the claimant had failed to discharge 
the omas that lay upon him of proving that ıt was his private property - 

TROEON v. Carey, Coryton’s Report, p. 137 (per Norman, J.), referred 







to- - 
Clinta The Secretary of State, (1911) L.R. 38 L.A. 204: I.L; R. 
30 B 1. 21 M.L.J. 1100 (P.C.), relied on 
` An entry in the Mouzawari Register recording PAN property as 
“Jclral “Khas Sircar” (4e, in the possession of Government) is admissi 
ın. evidence under S. 35, Evidence Act, but such an entry per se is 
sufficient to establish the title of Government to the property. 
Semble: Recitals im a decd are not evidence as against a person 
was ‘not a party of privy to the deed 

‘Banga Chandra Dhar Biswas vy Jagat Kishore Chowdhkuri, (1916) 
43 J.A 249 at 254; ILR 44 C. 18: 31 ML.J. 563 (P C.), referred to: 
O -A gale ‘certificate in execution passes nothing but the right, title and 
iuterest of the judgment-debtor, whatever it may have been 

Tenure of property in cantonments discussed. 

Judgment of the High Court, Calcutta, reversed. 


.. Appeal No. 80 of 1929 from a decree of the High Court, 
Calcutta, dated the 20th June, 1927, which affirmed a decree of 
the Special Land Acquisition Judge of the 24-Parganas, dated 
the 9th July, 1925, and awarded compensation for land in the 
Cantonment of Barrackpore to- the-respondent. 


The material facts of the case are. sufficiently fully stated 
in their Lordships’ judgment. 


*P.C. Appeal No. 80 of 1929 . 14th October, 1930. 
Bengal Appeal No. 4 of 1928 ` 
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Dunne, K. C. and Wallach for appellant. a ~ 
. Upjohn, K.C. and Dube for respondent. 


14th October, 1930. Their Lordships’ judgment was 
delivered by 


Sik GEORGE LownpbeEs.——This appeal arises out of certain 
land acquisition proceedings. The Government notified for 
acquisition a plot comprising some 5314 bigkas of land with a 
house upon it situated in the Barrackpore Cantonment. The’ 
respondent was in possession under a title which will be pre- 
sently considered. The Collector valued the buildings at 
Rs. 11,467-11-0 which together with Rs. 1,720-2-5, the statu- 
tory addition of 15 per cent. for compulsory acquisition, “he 
awarded to the respondent and this part of his award is not in 
dispute. He valued the land at Rs. 9,510-10-0, but refused to 
award any part of this to the respondent on the ground that the 
land being Cantonment land was the property of Government. 
The respondent claimed a reference in the ordinary-course. The 
case came before the Special Land-Acquisition Judge, who held 
that the respondent was entitled to the value of the land also, 
and accordingly passed a decree in his favour for the additional 
sum of Rs. 10,937-3-6, being the above-mentioned sum of 
Rs. 9,510-10-0 together with the additional 15 per cent. The 
Secretary of State appealed to the High Court, but his appeal 
was dismissed, and the matter now comes before His Majesty 
in Council upon the High Court’s certificate. 

The question seems to have been dealt with in India as if 
e matter were one of apportionment between two contending 
ts, the sole criterion being which of the two had made 
t the better claim to a particular part of the compensation. 
ir Lordships, however, have no doubt that when Govern- 
t are acquiring immovable property for a public purpose 
under Act I of 1894, it is for the person claiming compensation 
to establish his title to it affirmatively. 


The difficulty in the present case arises mainly from the 
fact that the acquired property is admittedly within the Barrack- 
pore Cantonment, and the tenure of such property is in many 
cases of a somewhat anomalous character. It seems clear that 
much at all events of the land comprised in this cantonment, 
and probably in other cantonments in different parts of India, 
was originally acquired by Government for military purposes, 
but that private individuals were allowed to erect houses upon 
various plots. Government appear to have encouraged this 
form of development as providing a simple solution of- the 
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varying demand for officers’ quarters, and to have recognised, 
subject to certain restrictions, rights of private ownership in 
the buildings, while at the same time retaining in themselves 
the property in the soil. This is sometimes referred to as 
“military or cantonment tenure.” 

There have been from very early times in Bengal rules 
promulgated by Government for the control of buildings in 
cantonments, and on the 12th September, 1836, in supersession 
of previous orders, a “Regulation” of the Governor-General in 
Council was notified dealing primarily at ‘all events, as their 
Lordships think, with applications to build upon unoccupied land 
in cantonments. Clause 6 of this Regulation is in the following 
terms :— 

“6 No ground will be granted except on the following conditions, 


which are to be subscribed to by every grantee, as well as by those to 
whom his grant may subsequently be transferred. ' 


First—The Government to retain the power of Tesumption at any 
time, on giving one month’s notice, and paying the value of such buildings 
as may have been authorised to be crected 

Second —The ground being in every case the property of Government 
cannot be “sold by the grantee; but houses or other property thereon 
situated may be transferred by one Military or Medical Officer to another,” 
without restriction, except in the case of reliefs, when, 1f required, the 
terms of sale or transfer are to be adjusted by a Committee of Arbitra- 
Jon 


Thrd —If the ground has been built upon, the buildings are not to be 
disposed of to any person, of whatever description, who does not belong 
to the Army, until the consent of the Officer Commanding the station 
shall have been previously obtained under his hand 


Fowurth—When it is proposed, with the consent of the Command: 
Officer, to transfer possession to a native, should the value of the hous 
buildings or property to be so transferred exceed 5,000 Rupees, the 
must not be effected until the sanction of Government shall have 
obtained through His Excellency the Commander-in-Chief.” 

It is contended for the appellant that these rules, and 
particular the 2nd paragraph of clause 6, declare all lands in 
cantonments to be the property of Government. Their Lord- 
ships are not satisfied that this is the necessary implication, 
though the rules certainly suggest that some, and probably the 
greater part, of the land was at that time Government property. 


In 1840 a question as to house property in this cantonment 
came up for decision by the Supreme Court at Calcutta. Part 
of the estate in an administration suit consisted of cantonment 
houses, and their devolution seems to have depended upon the 
question whether they were realty or personalty. The Master 
to whom this question was referred found and reported that 
“the whole land within the limits of the Cantonment at 
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Barrackpore is the property of the East India Company,” and that 
“all private houses built thereon and all parts of such land as 
are appropriated to private purposes are built and appropriated 
on leave given by Government,” and he accordingly found that 
the property in question was personalty. His finding was 
accepted by the Court and was embodied in its decree, a certi- 
fied copy of which forms part of the record in this appeal. 
The. conclusion come to seems to have been based in part, at 
all events, upon the rules of 1836, and though upon the mate- 
rials now available their Lordships are not prepared to affirm 
that all land in the cantonment is necessarily the property of 
Government, the decision suggests that in 1840, when these 
rules had only recently come into operation, there was no com- 
mon knowledge of the existence of any privately owned land 
in the cantonment. 


For the respondent it-is contended that under these rules a 
register and plan were to be kept upon which all grants by 
Government were to be entered, and reliance is placed upon the 
fact that no such records are produced. Their Lerdships are 
driven to the. conclusion that these provisions have been dis- 
regarded by the military authorities, but in-the absence of any 
proof that the respondent’s buildings were erected after 1836, 
they think that no presumption can be drawn in his favour 
from this apparent dereliction of duty. j ` 









- Reference has also been made to the more recent Canton- 
ent Acts and rules which have gradually developed into a 
ar code of municipal law, and it is pointed out by the res- 
dent that many of the provisions evidently contemplate the 
stence of privately owned property within cantonment limits. 


Turning now to what is known about the Barrackpore Can- 
tomiment in particular, a number of official letters have been 
produced, commencing with one from Warren Hastings, dated 
the 2nd February, 1775, which make it clear that between that 
date and 1814 Government acquired a considerable quantity 
of land for the cantonment, and a survey map has been put in 
evidence dated in 1851. which shows the cantonment as con- 


sisting of 889 acres, 1 rood, 31 poles. It is on a small scale. 


but in great detail and shows the plot the subject of this appeal 
with buildings upon it which are no doubt those of which the 
value has been awarded to the respondent by the Collector. An 


entry has also been produced from the Afousawari Register,’ 


dated the 30th September, 1853, in which the Barrackpore Can- 


tonment with the same area as above is entered as a Mehal. 


R—19 


PG, 
The Secretary 
Cantonment 
Committes, 
Barrackpore 
v. 
Satish 
Chandra Sen. 
Sir Geo go 
Lowndes. 


146 THE. MADRAS LAW JOURNAL REPORTS. [ Vox. 


“Khas Strcar’ which seems to mean in the possession of Gov- 


ernment. Counsel for the respondent has objected to the 


admissibility of this entry, but there is no trace ot any objection 
having been taken to it ın the Courts in India, and their Lord- 
ships think that it is admussible, for what it is worth, under 
section 35 of the Indian Evidence Act. 


Their Lordships hold that the fair inference from these 
{acts, taken ın connection with the rules of 1836, is that much, 
and possibly most, of the land in this cantonment was and is 
the property of Government; that houses were erected upon it 
by the licence of Government, the buildings being recognised 
as the property of the persons by whom they were erected, 


~ and the land remaining in the ownership of Government, but 


that there may nevertheless have been within the cantonment 
limits some land which was never acquired by Government, and 
of which ihe ownership was always in private hands. 


If it lay upon the appellant to prove the acquisition of the 
particular plot which is the subject of this appeal, there can be 
no doubt that he has failed to do so. Both Courts in India 
have come to this conclusion, and considering that this dis- 
poses of Government’s claim to the land, they have, as their 
Lordships think, assumed that it must be the property of the 
respondent. Their Lordships are unable to concur in this 
assumption, In their opinion the respondent, in order to suc- 
ceed in his claim to compensation for the land, must prove 
title to it in the ordinary way. ‘The plot in question may ha 
been privately owned, and may have passed from such own 
to the respondent, but there is in their Lordships’ opinion no 
ground for assuming this: it must be a matter of proof by 
the respondent, and it is upon this that the respondent’s claun 
to the compensation money must stand or fall. 


The title vouched by the respondent is remarkable for the 
imeagreness of its written record. There is a mortgage dated 
in 1889, which covers a somewhat indeterminate fraction of the 
property. This is implemented by a certificate of purchase by 
the respondent of the same fraction at a Court sale in January, 
1899—presumably under a decree passed on the mortgage. Then 
there is a second sale certificate of August, 1899, under which 
one Jogesh Chandra Sen, who may have been a co-parcener of 
the respondent, purchased another fraction of the property, and 
a third sale certificate under which the respondent purchased 
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the interest of his mortgagor in apparently the larger part of 
the property. It is impossible to make out from these docu- 
ments any title at all to the whole of the 54 bichas which the 
Government has now acquired, but this does not appear to 
have been noticed in the Indian Courts, and their Lordships do 
not desire to found their judgment in any way upon this defi- 
ciency. In addition to these documents there is the deposition 
of the respondent, who says that he has been in possession since 
1900, but has no title-deeds, and had never seen any of prior 
date to his mortgage. It is said that the recitals in this deed 
carry back the possession to 1871, but their Lordships doubt if 
these recitals are evidence as against the appellant—see per 
Lord Buckmaster in Batiga Chandra Dhur Biswas v. Jagat 
Kishore Chowdhuri, It is admitted that the sale certificates 
passed nothing but the right, title and interest of the judgment- 
debtor, whatever it was, and the mortgage without anterior 
title-deeds is of no more determinate value. 


Their Lordships think, therefore, that the title of the res- 
pondent must be taken to be a purely possessory one, and 
whether dating from 1900 or from 1871, seems to be immate- 
rial, as it is clear from the map referred to above that the pro- 


perty had been included in the cantonment at all events from 
51. 


No Government assessment has ever been paid by the res- 
t, nor apparently has the land ever been assessed. No 
e was offered that it was lakAiraj land and so exempted 
assessment, though this appears to have been the respond- 
contention before the Special Judge. Nor is there any 
ggestion that the land has been entered in the land registers 
as private property, though under the provisions of, Part IV. 
sections 38 to 44 of the Bengal Land Registration Act (VII 
of 1876) such registration is compulsory. Their Lordships 
would have expected that the respondent, who is an attorney, 
when taking a mortgage of the property in 1889 would have 
made some enquiry as to registration, and would, if he be 
lieved that the land was the property of his mortgagor, have 
taken steps to register his mortgage, as he was entitled to do 
under section 44 of the Act, or would at least have seen to the 
registration of his title, when he bought at the Court sales. It 
is to be noted that the provisions of section 38 apply not only 
to “estates,” t.e., land paying Government revenue,’ but 
a ee 
l AIQ LR 43 1,A. 249 at 254: LL,R. 4 C 186; 31 MLJ 563 (PC). 
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to reyenue-free property or any interest therein, and section 
42 covers the case of any person succeeding to any pro- 
prietary tight in an estate or revenue-free property, whether by 
purchase, inheritance, gift or otherwise. In fact the only entry 
in the’Government registers, so far as is disclosed by the record 
of this case, is that in the Mousawari Register already referred 
to. Their Lordships recognise that such an entry is no proof 
of title, but it is at least of considerable significance in the 
absence of all other records. 


Under these circumstances their Lordships are unable to 
hold that possession pf the land with the house standing upon 
it from 1900, or even from 1871, if that can be assumed, is 
any proof of title to the land. It is in every way consistent 
with a mere cantonment tenure which has never been denied 
by Government, but which would carry with if no property in 
the land. Indeed the facts that no assessment is levied, and 
that no private title has been registered suggests this as the 
more probable origin of the respondent’s possession: 


Reference has been made in the arguments to the case of 
Robinson’ v. Carey’, which came before the High Court of 
Calcutta in 1865. In this case which was concerned with 


another house in the Barrackpore Cantonment, Norman, J., 
the trial Judge, delivered himself as follows:— 


‘With respect to the property of the soil in Cantonments, where 
is no evidence that the land is part of a settled estate, there being no 
that it pays revenue {o the Government, nothing in fact to show 
is held by any other tenure, I think it must be taken that the sol 


Property of the Government, and that the occupation by the o 
bungalows is permissive.”? 











Whether this would be sufficient to establish the title 
Government where the burden was upon them, may be open 
doubt, but their Lordships think that it affords a very cogent 
answer to a merely possessory title. 

In. Ghaswala v. The Secretary of State’, a case very simi- 
lar to the present one, but dealing with a house in the Poona 
Cantonment, came before this Board. The Bombay Regula- 
tions by which the case was governed provided definitely that 
no private property was to be included in the céntonment, and 
the absence of any corresponding provision in the Bengal Regu- 
lations no doubt weakens the application of the decision. But 
much of Lord Robson’s judgment is in point. There, as here, 
a paper title of sorts was relied on, but it was put aside as of 





2 Coryton’s Report, p. 137. 
3 (1911) L.R. 38 I.A. 204: I.L.R. 3% B 1: 21 M.L.J. 1100 (P.C.), 
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no weight, and the real question was the effect of long posses- 
sion. The cantonment was founded in 1822, and official cor- 
respondence was put in which showed, as in the present case, 
that in the immediately ensuing years the military authorities 
were arranging for the indemnification of the expropriated 
owners. oe 


“It seems reasonably clear therefore,” Lord Robson says, “that from 
the first the military authorities were conscious, as they could scarcely 
help being, of the inconvenience and risk of having absolute owners of 
land within the Cantonment, and of the necessity of propitiating them by 
proper settlements and compensation Even if the appellant established 
that his house was built at or before the time the Cantonment was formed, 
there is still, under the circumstances of the case, a strong probability that 
he was duly compensated along with other proprictors for the change in 
his position as owner to that of licensee ” 


He goes on to point out that this “probability” is made 
stronger by the provision of Bombay Regulation III of 1826, 
which laid down that private property was not to be included 
in the cantonment limits, and he continues (p. 216) :— 


“In this state of things it is impossible to say that mere possession or 
occupation of the bungalow on this site affords any presumption whatever 
fhut the possessur ui his predecessors-in-title were owners in fee The 
presumption is all the other way. . = 


On the whole, therefore, their Lordships have come to the 
conclusion that the respondent has not established his title to 
the land as apart from the buildings, and they will humbly 

vise His Majesty that the decrees of the Special Land Acqui- 
ion Judge and of the High Court should be set aside and 
award of the Collector restored. The respondent must pay 
sts of the appellant throughout. 
olicitor_ for appellant: Solicitor, India Office, 
Solicitors for respondent: Watkins & Hunter. 


J.R. Appem allowed, 
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A company passed a resolution authorising any two of four specified 
officers to make, draw, sign,‘accept or endorse bills of exchange and other 
commertial paper on behalf of the Company. The resolution was duly 
communicated to the Company’s bankers. In order to pay its creditors, the 
Company, was in the practice of drawing cheques to the order of their 
bank and purchasing bank drafts R, the accountant of the Company,, was 
one of the four specified in the resolutién and was invariably one of the 
signatories to almost all the cheques so drawn by the Company He fraudu- 
lently got some of the cheques certified and in the drafts purchased 
by means of those cheques, filled in his own name as that of the person in 
whose favour the drafts were to be prepared, obtained the drafts and 
misappropriated the proceeds It was contended by the bank that R was 
held out by the Company as their agent and that they were estopped hy 
their conduct from claiming the amounts from the bank. 

Held, the bank was not entitled to deal with the cheque except upon 
a proper authority from the Company and, until the proper authority was 
forthcoming, they ought to have retained the cheque The resolution of 
the Company, far from being any such authority, excluded the possi- 
bility of an inference that any officer of the Company had a general autho- 
rity to direct the application of the money belonging to the Company. 

The so-called doctrine of lulling to sleep can only depend upon 
estoppel or ratification. That this fraudulent dealing had been practised 
in a serics of transactions was no proof of negligence on the part of the 
Company They had no idea of the irregularity and, apart from the 
authority fo draw bills of exchange, they had conferred no authority on 
R to select the name of the person to be inserted in the draft No ques- 
tion of estoppel or ratification can, therefore, arise. 


Appeal No 1 of 1930 from a decree of the Supreme Court 
of Canada, dated 27th May, 1929. 

Sir F. B. Merriman and F. J. Tucker for appellants. 

J. A. Mann, K.C. (Canadian Bar) and Fronk Gahan 
respondents. 

17th July, 1930. Their Lordships’ judgment was 
vered by 


Lorp TomLin.—This is an appeal from a judgment, d 
the 27th May, 1929, of the Supreme Court of Canada, where 
the Court by a majority reversed a judgment of the Court of 
King’s Bench in appeal and directed judgment for 7,565.61 
dollars and costs in all Courts to be entered in favour of the 
present respondents against the present appellants. 

The action arises out of frauds committed by one K. V. 











Rogers while employed as chief accountant by Willis Faber & 


Company of Canada, Ltd., who will be hereafter referred to as 
the customers. 

Rogers had entered the customers’ service in 1907 and 
hecame their chief accountant in 1912. The fidelity of Rogers 
was insured hy the customers with the respondents for one year 
from the 23rd May, 1921. During that year frauds were com- 
mitted by Rogers and the customers recovered under their policy 


from the respondents 7,565.61 dollars in respect thereof, 
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Thereupon the respondents, being admittedly subrogated 
to the rights of the customers, began the action of. which this 
appeal before their Lordships’ Board is the final stage to 
recover from the appellants, who were the customers’ bankers, 
the amount paid by the respondents to the customers under the 
policy on the ground that the frauds of Rogers were the out- 
come of the appellants’ negligence. 


The customers carried on business as insurance brokers. 
In the ordinary course of their business the customers had occa- 
sion {rom time to time, in order to discharge obligations to 
creditors in New York, to purchase from the appellants, bank 
drafts on New York. 

On the &th July, 1912, the Board of Directors of the cus- 
tomers passed a resolution in the following terms:— 


“That any two of the following persons, namely, Mr. Raymond Willis, 
President, Mr. O W. Dettmers, Director, Mr E. N. Mercer, Director, and 
K. V. Rogers, Accountant, be and they are hereby authorized to make, 
draw, sign, accept or endorse bills of exchange, promissory notes, cheques, 
orders for payment or other commercial paper on behalf of the Company, 
and that Mr. Raymond Willis, President, and Mr. O. W. Dettmers, Direc- 
tor, and Mr. E N. Mercer, Director, and either of them singly, be and 
they are hercby authorized to make all contracts and engagements other 
than the foregoing for and on behalf of the Company.’ 


This resolution upon being passed was communicated to 
the appellants and remained operative throughout the period of 
e transactions to which the present appeal relates. 

Between November, 1918, and January, 1922, a series of 
drafts on New York were purchased by the customers 
the appellants. 


The course of business when a bank draft was required to 
pay a creditor was as follows: The customers, usually 
through Rogers, first ascertained from the appellants on the 
telephone the current rate of exchange. Rogers then prepared 
a cheque payable to the appellants’ order but never to his own 
order for a sum approximately corresponding in amount (after 
allowing for difference in exchange) to the sum for which the 
bank draft was required. The cheque so prepared was placed 
by Rogers before one of the directors, Mr. Dettmers or Mr. 
Mercer, for their signature, either with a statement in writing 
prepared in the office of the customers, purporting to show the 
amount due to the creditor, or with an oral explanation by 
Rogers of the purpose for which the cheque and corresponding 
draft were required. The cheque was then signed on behalf 
of the customers by two of the persons named in the resolution 
ef the 8th July, 1912. In fact, Rogers was one of the signa- 











Lord Tomlin. 
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tories to almost all the cheques used in connection with the 
purchase of drafts. 

When the cheque had been signed Rogers took it, without 
any other document or written instructions, to the appellants’ 
bank. At the bank Rogers first handed in the cheque for cer- 
tification, and having received it back certified, went to the 
draft department of the bank and filled in upon one of the 
appellants’ forms a requisition note indicating (1) that a draft 
on New York was required, (2) the amount of the draft, (3) 
the name of the person in whose favour the draft was to be 
made out, and (4) the name of the applicant for the draft. 


In every case Rogers inserted the name of the customers 
as applicants for the draft. 

Flaving filled in the requisition note, the note and certified 
cheque were handed by Rogers to the appellants’ clerk, whose 
duty it was to issue drafts, and the draft was thereupon handed 
out to Rogers, any slight difference due to the rate of exchange 
between the amount of the cheque and the amount actually 
required for the purchase of the draft being adjusted by Rogers 
by the payment or receipt of cash. 

Between November, 1918, and January, 1922, 106 drafts 
Were purchased in the manner which has been described. Of 
these purchases, 50 were made during the currency of th 
policy. 

After January, 1922, it was for the first time discov 
that Rogers had on 41 purchases out of the 106, by inse 
in the requisition notes his own name as that of the per 
whose favour the drafts were to be prepared, obtained fr 
the appellants drafts in his own favour and had misappropriat: 
ed to his own use the proceeds of the drafts, covering his 
defalcations by falsifying the customers’ books. 








Of the 41 misappropriations, 20 occurred before the policy 
was issued. The remaining 21 -occurred during the currency 
of and were covered by the policy, and constitute the matters in 
respect of which the 7,565.61 dollars were recovered by the 
customers from the respondents. 

The present action was begun on the 15th May, 1924, by 
the respondents against ihe appellants. 


On the 5th May, 1927, Mr. Justice Duclos dismissed the 
action with costs on the ground (a) that the customers were 
estopped by their own negligence, (b) that they could not im- 
pose a greater standard of care upon the appellants than they 
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exercised themselves, (c) that the customers held out Rogers 
as their agent and gave the appellants every reason to believe 
he was acting within their authority, (@) that the fact of 
Rogers asking for drafts to his own order was not sufficient 
to put the appellants on enquiry, and (e) that even if the 
appellants’ suspicion might have been aroused on the first occa- 
sion such suspicion was allayed and lulled to sleep by the long 
series of similar transactions without objection or demur on 
the part of the customers and without notice to the appellants 
of any irregularity. 

An appeal to the Court of King’s Bench in appeal was 
dismissed on the 16th April, 1928. 

The respondents appealed to the Supreme Court of Canada. 
On the 27th May, 1929, the Supreme Court by a majority 
allowed the appeal. The judgment of the majority was deli- 
vered by Mr. Justice Duff and was concurred in by Newcombe, 
Lamont and Smith, JJ. Mr. Justice Rinfret dissented. 

Their Lordships are of opinion that the majority of the 
Judges of the Supreme Court of Canada arrived at a right 
conclusion in holding that the appellants were liable. 

It is to be observed in linne that the customers being a 
limited company were capable of speaking and acting only 
rough agents duly authorised in that behalf in accordance 
their constitution and that as between the appellants and 
customers the duty of the former must prima facie be 
ured in the light of the resolution of the 8th July, 1912, 
had been communicated to them. 










n each of the instances under consideration the cheque 
wn upon the appellants was duly signed in accordance with 
e resolution, and the appellants were justified in debiting the 
customers’ account with the amount. 

But nothing was owing from the customers to the appel- 
lants in whose favour the cheque was drawn. The money, 
therefore, in the hands of the appellants remained the moncy 
of the customers. What was the duty of the appellants in 
dealing with it? 

In thei: Lordships’ judgment the appellants were not en- 
titled to deal with it except upon a proper authority from the 
customers, If after certification each cheque had been retained 
by the appellants until the proper authority was forthcoming, 
no question could have arisen. The appellants did not take 
this course. They were content to rest on the fact that Rogers 
produced a cheque duly signed. They returned the certified 
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P. C, cheque to Rogers and accepted his sole direction as to how the 
The Bank of MMOuey was 10 be applied. ‘Lhe requisition note was nothing 
Monti ea] but a direction by xogers together with a representation by 
The him asto the party on whose behalf he made it. If the requi- 
Dommon sition was maue on behalt of the customers it did not answer 
Guarantee the requirements of the resolution the existence of which 
excluded the possibility of an interence that any officer of the 
Company, Customers had a general authority to direct the application of 
Lord Tomlin, tbe customers’ money. Rogers, in fact, had no authority, actual 
or ostensible, to select the person in whose favour the bankers’ 
draft was to be prepared. 

If the case had related to a single transaction the appel- 
ants could, ın their Lordships’ judgment, have had uo de- 
fence. Does the matter stand otherwise because the custom- 
ers’ officers were negligent in their business methods or be- 
cause a number of instances forming part of a series of similar 
transactions are involved? 

As between the customers and the appellants the duty of 
the appellants was constitutionally prescribed by the resolution 
of the 8th July, 1912, and could only be altered by some direc- 
tion of equal constitutional validity. No act or omission of 
the customers’ officers lacking such constitutional validity, 
whether such acts or omissions were or were not negligent as 
between such officers and the customers, could relieve the app 
lants of any part of their obligations. . The negligence re 
on here was nothing more than a series of acts and omi 
which might well have given the customers ground of 
plant against their own otticers, but did not justify any 
tion by the appellants of the vigilance which they owed to 
customers. 

Nor, in their Lordships’ judgment, can the appellants find 
comfort in the fact that the transactions complained of were 
incidents in a series of similar transactions. In this connec- 

_ Uon the so-called doctrine of lulling to sleep has been invoked. 
Neglect of duty does not cease by repetition to be neglect of 
duty. If there be any doctrine of lulling to sleep it must depend 
upon and can only be another way of expressing estoppel or 
ratification. 

It was admitted before their Lordships that estoppel had 
no place in this case, 
° Effective ratıfication necessarily involves knowledge of all 
the material facts on the part of him who ratifies. 
Here the ratification, if any, must have been ratification 
_Of authority in Rogers to direct the appellants how to deal with 
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the proceeds of the cheques and in particular to specify at his 
discretion in what names the drafts were to be prepared. 

As the customers and their directors were throughout in 
ignorance of what Rogers was from time to time doing and 
never intended him to have authority in any instance to select 
for insertion in the draft his own name or any name except a 
particular name, their Lordships are of opinion that in the 
circumstances of this case ratification cannot be made out. 

In the result, therefore, none of the points upon which the 
appellants have relied can avail.them, and in their Lordships’ 
judgment the appeal fails and should be dismissed with costs. 


ingly. 
Solicitors for appellants: Tinklaters and Patnes. 
Solicitors for respondents. Lawrenca Jones & Co. 
S.R. Appeal dismissed. 


[FULL BENCH.] 
IN THE HIGH COURT OF TUDICATURE AT MADRAS. 
PRESENT:—SIR Horace Owen Compton Beastey, Ki, 
Chief Justice, Mr. JUSTICE ANANTAKRISHNA AIYAR AND MR. 
JUSTICE CURGENVEN. 
Raja Damara Kumara Venkata Lingama Nayanim 
Bahadur Varu Appellani* (Plaintiff) 
v. 
aganti Jagannadha Rayanimgar and others .. 









Respondents 
(Defendants). 
i—Person assuming position of trusice and obtaining declaration 


ent of partes from Court—Snbseqitent repudiation of trust by 
from irustee—Perinissibtlity 


en a person assumes the position of trustee in respect of property 
s to which there is no previous dedication and obtains from Court a de- 
claration by consent of parties that that property is trust property, a sub- 
sequent alience from him on the footing that the property is his own 
property is entitled to set up a defence in a suit filed by a succeeding 
trustee for a declaration as to the invalidity of the alienation that the 
property is not in fact trust property. 

Appeal against the decree of the Court’of the Subordinate 
Judge of Chittoor, dated 16th September, 1924, in O.S. No. 18 
of 1922. 

The Advocate-Gencral and A. Ramachandra Aivar for 
appellant. 

P. Venkataramana Rao, D. P. Sundararamayya, P. Chen- 
chiah and C. Basu Dco for respondents. 





*Appeal No 99 of 1925. 23rd April, 1930, 
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The facts of the case are fully set out in the judgment. 

The Court (Kumaraswami Sastri and Pakenham Walsh, 
JJ.) made the following 

ORDER OF REFERENCE TO A FuLL Dencu.—This appeal arises 
out of a suit by the present Rajah of Kalahasthi (1) to declare 
that the mortgage-deed, dated 21st September, 1912, and the Ori- 
ginal Suit No. 7 of 1916 on the file of the Sub-Court, North 
Arcot, and all the subsequent proceedings in execution of the 
decree including the sale are all fraudulent, collusive and nominal 
transactions, (2) to declare that they are not binding on the plaint 
trust, and (3) to direct the defendants to deliver possession of the 
trust village Yerpedu to the plaintiff with mesne profits and costs 
of the suit. The allegation that the mortgage and sale were fraudu- 
Jent, collusive and nominal transactions was given up in the 
suit and the sole question argued was whether the village Yerpedu 
was a trust village or not. The Lower Court found that the trust 
had not been made out and dismissed the suit. Against this 
decision the plaintiff appeals. 

In order to understand the case, it is necessary to give a brief 
history of what has happened with regard to this village of Yer- 
pedu. In 1801 there was a special commission which was to 
effect the settlement of zamindaries working along the lines which 
were afterwards laid down in Regulation XXV of 1802. The 
commission deputed one Mr. Stratton to make a report on the 
zamindaries of Venkatagiri, Kalahasthi and Karvetnagar. The 
scheme was to exclude from the total peishcush such lands ar 
lakhinaj or lands exempt from payment of Government revent 
Mr. Stratton submitted his report, and in Ex. FF, which is ca 
“Stratton’s Register,” the entry shows this village of Yerped 
an alienated village. When, however, the settlement was ac 
made, it was decided that, as this Kalahasthi zamindari ha: 
already paying a fixed peishcush to the Nawab of Arcot, it a 
be enough if this peishcush were adopted and to tha 
were added a commuted value of the military services the 
Zamindar had to render. Consequently in the sanad granted 
there is no deduction for the lakhtraj lands as was made in the 
case of ordinary zamindaries. Jn 1907 the Government started 
an enquiry about such inams with the result that the Rajah of 
Venkatagiri, who held a sanad similar to that of the Kalahasthi 
Rajah, filed a suit in which he asked for an injunction restraining 
the Government from holding any investigation into the nature 
of and title to inams and /akhiraj lands in his zamindari and from 
dealing with the same under the inam rules or resuming them or 
assessing them to public revenue. He was successful in all the 
Courts here, and also when the matter was carried up to the Privy 
Council which gave its decision on the 15th of July, 1921. This 
is reported in The Secretary of State for India in Conch v. The 
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Rajah of Venkatagiri. The date of the judgment of the High 
Court is the 29th of March, 1916. In 1896 the then Rajah of 
Kalahasthi, Akkappa Nayanim Bahadur Varu, mortgaged this 
village of Yerpedu along with other properties to the Rajah of 
Venkatagiri under Ex. VII The latter filed O.S. No. 2 of 1907 
on this mortgage on the 14th of March, 1907. By that time the 
Rajah of Kalahasthi who had mortgaged the properties was dead 
and had been succeeded by his son Thimmanayanim Bahadur 
Varu. (Vide Ex. VIII, an extract from the suit register.) A 
decree was obtained on the mortgage, and, when the Rajah of 
Venkatagiri wanted to execute it, the Rajah of Kalahasthi filed 
O.S. No. 21 of 1910 on the file of the Temporary Sub-Court 
of North Arcot to have it declared that this was a trust village 
of which he was the trustee, that his father had no right to alien- 
ate the village and that it should be declared a trust property. 
The plaint in that suit is Ex. GG. It may be noted that neither 
in the written statement in the suit on the mortgage, nor even 
when the execution application Ex. V was put in, did the Rajah of 
Kalahasthi allege that this was trust property which his 
father had no right to alienate. The Rajah of Venkata- 
giri did not contest O. S. No. 21 of 1910 and a decree 
was passed accordingly. Probably, the Rajah of Venkatagiri 
thought that he had sufficient security for his mortgage or was 
satisfied that it would be paid soon and so he did not raise any 
contention in respect of this property. We find that the decree 











r on Ex. V, dated the 6th of March, 1914. After obtaining 
decree, Thimmanayanim Bahadur Varu mortgaged this vil- 
f Yerpedu on the 21st of September, 1912, to the present 1st 
The laiter filed O.S. No. 7 of 1916 against the Rajth 
e Sub-Court of North Arcot and obtained a decree. He 
ught the village to sale, purchased it himself and took delivery 
f it on the 2nd of December, 1919. In that year the Rajah, 
Thimmanayanim Bahadur Varu, died and was succeeded by his 
son, the present plaintiff, and he instituted this suit on the 15th of 
March, 1922, to have it declared that the mortgage to the lst de- 
fendant and the purchase by the latter in Court auction were in- 
valid as the village was trust property. The 1st defendant is the 
brother-in-law of the late Rajah. Two other brothers of the Ist 
defendant had been added as defendants 2 and 3 but were struck 
off as being unnecessary parties. 


—_ 
` 


In 1907 the then Rajah of Kalahasthi who had executed the 
mortgage-deed of 1896 to the Rajah of Venkatagiri was between 
two cross-fires. On the one hand, the Rajah of Venkatagiri was 





1. (1921) L.R. 48 I.A. 415° LL.R. 44 M 864° 4] M.L.J. 624 (P.C.), 
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suing him on his mortgage and the Rajah of Kalahasthi was coun- 
tering this by pleading that the property was trust property; on 
the other hand, the Government were trying to demand the village 
as inam property and if he were to meet that demand he would 
have tô declare it to be an ayan village. It is obvious, therefore, 
that no particular importance can be attached to the various con- 
tradictory titles put forward by the Rajah of Kalahasthi from 
1907. He at first made a cautious statement, Ex. S, to the Reve- 
nue authorities. It seems likely that he then squared up his diffi- 
culties with the Rajah of Venkatagiri. Subsequently he speci- 
fically denied to the Government that this was an inam village. 
(Vide Ex. XVIII and Ex. D.) After the execution of the mort- 
gage to the Ist defendant, it is conceded by both sides that, in sub- 
sequent suits to which the 1st defendant was not a party any atti- 
tude taken up by the Rajah of Kalahasthi is not of much use in 
determining the question whether this is trust property or not, go 
we need not go into these matters deeply. 


The Subordinate Judge has fully discussed the evidence on 
the point whether Yerpedu was gifted for charity. Up to the 
year 1907 it is perfectly clear, as argued by the learned Govern- 
ment Pleader who appeared for the respondent, that the only 
documentary piece of evidence to show that this village Yerpedu 
was dedicated to the choultry is Ex. FF, Mr. Stratton’s report. 
There is one earlier document, Ex. WW 1. which is called Hutha- 
vali (income) account of Yerpedu for 1706. The learned Sub- 
ordinate Judge has correctly summed up the position in savin 
“From the contents of the account I learn that not alone the Kat 
badi on inams to the village but more than a third of the g 
rents and half of money rents were being remitted to the Z 
dar for his personal use.” All the documents up to the yea: 
negative the idea that this village was entirely dedicated . 
trust. They show at the most that some paddy used to be s 
from it, generally about a putti, by the Samasthanam which was 
devoted to the charity. Bat as remarked by the learned Subordi- 
nate Judge, who has carefully set out the evidence, it is only a part 
of the income of this village that was spent for the purposes of 
the charity and it is clear that certain other villages were contri- 
buting more. The explanation attempted is that these villages 
were only indented on when there was not enough grain at Yer- 
pedu. That is belied by the documentary evidence which shows 
that even while there was grain at Yerpedu it was not utilized for 
this purpose and indents were made on other villages for supplies. 
We may also note that in one year supplies were taken from Yer- 
pedu for a purely Muhammadan celebration; and in one year we 
find (from Ex. XX XI) that nothing at all was sent from Yerpedu 
to the choultry. Therefore it is highly unlikely that the entire 
income of the village would have been dedicated to the choultry 
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which was intended for pilgrims going to Hindu temples. Then 
again we have a senes of grants of land in Yerpedu village which 
are inconsistent with the village being dedicated to the charity. Vide 
Ex. XXXV, dated 1844, Ex. XXXVI, dated 1845, and Exs. 
XXXVII and XXXVIII. The Lower Court gives the dates of 
these latter documents as 1852 and 1853, but there appears to be 
some doubt as to whether they should not be 1792 and 1793. Then 
we have a series of leases granted by the Zamindar of this village 
in which it is classed with other ayan villages without any distinc- 
tion and :n none of them 1s the lessor described as a trustee. One 
of these leases is Ex, XLI, dated the 3rd of March, 1900. It is 
in favour of the Court of Wards which was then managing the 
estate. Accuracy in describing the property as trust property and 
the lessor as trustee might be expected here, but we find no such 
description. 

Turning now to Ex. FF, Mr. Stratton’s report, which, as 
stated above, is the only document before 1907 which supports 
the view that the village was trust property, this report was 
admittedly not acted upon, because no sanad was ultimately granted 
on that basis; as it proved unnecessary to go into the question 
whether any lands were /ak/uraj and inam. It ıs open to doubt, 
in the light of the observations of their Lordships of the Privy 
Council in Venkateswara Iyan v. Shekhari Varma,? whether this 
report is evidence at all in the ciroumstances. In that case certain 
paimash accounts for 1798-99 and 1805-1806 were relied on by 
e plaintiffs. Their Lordships remark: 

“On looking at these accounts two observations at once occur. The 
t is that, putting them at the highest, they are only evidence of posses- 
» having been rendered to Government for the purpose of informing 
from whom they were to demand the revenue. The second ıs that 
hardly be said to be public documents at all, for on the face of 
is stated that they were never confirmed and never acted on. The 
who made these returns may have believed that the lands werc 
swam property, but his statement to that effect 18 a merc private 
imon, unless and until it ıs affirmed or acted on ın some public way. It 
1s remarkable that in the suit of 1833 a copy of one of these accounts was 
refused to one of the litigant partics, on the very ground that the account 
had never been confirmed, and was only granted on its being discovered 
that a copy had already been given to his opponent. These documents 
should not have been treated as cvidence.’’ 

Mr. Stratton’s report no doubt was called for with a view to 
ascertain whether there were any /akAiraj and inam lands in the 
zamindari, but it was not acted upon for this purpose. Assuming 
however that it is evidence, we consider that ıt cannot outweigh 
the strong documentary evidence which shows that the village 
was not dedicated to this charity. The utmost that can be said is 
that paddy was taken from this village as well as from other vil- 
lages for the choultry. There ıs nothing to show that a fixed 


2. (1881) L.R., 8 I.A. 149; L.L.R. 3 M, 384 at 391 (P.C.). 
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amount of paddy was taken, and in one year we find, as stated 
above, that nothing was spent from this village towards the charity. 
Further, the grants of land in Yerpedu given by various Rajahs, as 
stated above, belie any idea of the village being dedicated to charity, 
On the face af it, therefore, it is clear that Mr.. Stratton -was 
misinformed when he reported that .the whole. village. was 
alienated to charity. 

. Io Appeal No. 283 of 1911, the idena in eis 1S- led as 
Ex. YY, Ayling and Srinivasa Aiyangar,. JJ.,- referred-to- Ex. E 
in that case which was an appendix to Mr. Stratton’s- report.. This 
was in a suit relating to the Kalahasthi ee ---Fhe - learned 
Judges observed: : Si, ne eae " 

“This report ıs based on the karnam’s -aceounts pf- the- ee of 
the Zamindari and was prepared for the purpose of. shawing.the. total smcame 
received by the Zamundar,” 

We do not know whether the first part of this. statement | was 
supported by the evidence in that case. In the present case it can 
only be said to be a conjecture; but the facts of that case were 
different because there was a grant, Ex. A, as well as a stone in- 
scription built into the wall of the temple purporting’ to be a 
contemporaneous record of the grant. The learned Judges Say: 

“Whatever doubts there may be if Ex. A stood alone, we have Ex, M 
a stone iuscription built into the wall of the temple purporting to be a 
contemporancous record of the grant No objection was taken to its 
admissibility aud a perusal of the document shows that ıt was supstennaly 
a duplicate of the grant.’’ 


In the present case there is no-deett of grant of any” sort. 
th 






+ 







In Konwar Doorganath Rey v. Ram Chunder Sen? 
Lordships oí the Privy Council laid down: 

“A plaintiff who seeks to set aside an alienation of lands on the 
that they are debuiter, ne., dedicated in perpetuity to support the 
of an idol, must give sirong and clear evidence of the endowmen 
mere fact that the rents of a particular mehal have been applied for 
siderable period to the worship of an idol is not sufficient proof that 
mcehal 1s debuiter.’’ 

In the present case the record shows conclusively that the _ 
whole income of the village was not dedicated to charity, that no 
fixed amount was granted and that in one year nothing at all was 
granted. Under these circumstances we agree with the learned 
Subordinate Judge in holding that it is not proved that the village 
was dedicated to charity. 


There. ıs, however, one argument which has. been strongly 
urged upon us. It is a question of law which must be held to 
have been raised in. paragraph 6 of the plaint. It is there stated 
that “in O.S. No. 29 of 1910, on the file of the District Court of 
North Arcot, the village has been declared to be a trust vallage ou ou 


ee e a a 
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a suit instituted by R. D. K. Thimmanayanim Bahadur Varu him- 
self.” As noted above, the plaintiff who filed that suit raised no 
objection in his written statement in O.S. No, 7 of 1916 filed by 
the Rajah of Venkatagiri, nor in the execution proceedings evi- 
denced by Ex. V, that this village was an mam village though ıt 
was quite open to him to do so then, as it was not he but his father 
who had mortgaged the property. The Rajah of Venkatagiri did 
not choose to contest this sut O.S. No. 29 of 1910 and a decree 
was passed accordingly. 


It is strongly contended that the judgment Ex. GG precludes 
the subsequent mortgagee from contending that the property 1s 
not trust property and that the mortgagor is not a 
trustee. (We may note that no issue has been raised whether 
the mortgagees were dealing with the property bona fide as private 
property without knowing that it was trust property. ‘This was 
an issue which it was for the defendants to raise and prove if 
they relied on it.) 

Srinivasa Moorthy v. Venkata Varada Alyangar*, a decision 

of the Prvy Council, is quoted where it was held that no person 
who has accepted the position of a trustee and has acquired pro- 
perty in that capacity can be permitted to set up an adverse title 
on his own behalf until he has obtained a proper discharge from 
the trust with which he has clothed himself. Grant v. Grant® is 
also quoted. 
On the other side, Benode Behari v. Manmatha Nath® and 
Budh Singh Dudhuria v. Niradbaran Roy' are relied on. In the 
ormer case, there had been an enquiry by the Government in 
2 and the revenue authorities had issued certain robokartes 
ribing the lands as debutter. It was argued that these robo- 
s were equivalent to decrees establishing the dedication of 
operty to the idol and might therefore be regarded as docu- 
ents of title. The learned Judges, Coxe and Chatterjea, JJ. 
did not accede to this argument. Coxe, J., said: 

“Clearly the mght of the 1dol to the land was not in coutroversy il 
those proceedings. All that the plaintiff iu those pioceedings was 1n- 
terested in claiming was that the land, whether it belonged to the idol or 
uot, was subject to the assessment of the rent or revenue In these cr- 


cumstances it seems to me that the decision cannot be regarded as a docu- 
ment of title.” 


The other case, Budh Singh Dudhuria v. Niradbaram toy," 
is closely analogous to the present case. In that case it was held 
that a suit, the sole object of which is to eject a trespasser or to 
recover possession of trust property irom the hands of a person 
who has acquired it on the basis of an improper alienation by a 
trustee, does not fall within the scope of section 539 of the Code 
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of Civil Procedure. What happened there was that the 3rd de- 
fendant had executed a mortgage in 1896 in favouņ of defendants 
I and 2 pledging two items of properties. Subsequently they 
came to know in certain insolvency proceedings that the mortga- 
gor hað described the property in question as debutter property. 
They accordingly corresponded with the 3rd defendant and even- 
tually he executed in their favour an ekrarnama admitting that 
the property was not debutter. The property comprised in the 
mortgage of 1896 formed the subject of a suit in which the appel- 
lants were the plaintiffs and a decree was obtained. One of the 
mortgaged items was sold under that decree and was purchased 
by the decree-holders. The mortgage debt was not cleared by 
the proceeds of the sale and the decree-holders tried to proceed 
against the other item. A suit was brought against them and 
against the 3rd defendant to remove the latter from the office of 
trustee and declare the mortgage void. This property had a long 
history and the Judges held that the earlier documents did not in- 
dicate that there was an inalienable endowment. They also found 
that there was no reason for thinking that the land was ever 
represented as tied up in an endowment until it was desired 10 
protect the rents and profits of the lands from attachment in the 
year 1856, Harington, J., says: 

‘It is true that the contention that the land was endowed land was then 
successful, and it is frue that on that occasion evidence was produced which 
has not been produced before us, namely the accounts of the dealings of 
the property, but at the same time as I read the judgment I think it was 
mainly based on a misapprehension of the nature of the question at issue 
in the resumption proccedings and on the effect of the decision in thes 
proceedings That being so, I am not inclined to place any weight on t 
proceedings in 1856-58” 

Apparently the learned Judges in that case were-only a^ 
to deal with the judgment in 1856 as a piece of evidence. T 
present case the precise contention raised before us does not a, 
to have been raised or argued as a specific issue at the hearin. 
{here being only a general issue as follows: 

‘‘Is the plaint village trust property, and if so, are the mortgage and 

sale in favour-of the lst defendant binding on the trust?” Z 

The issue, however, seems wide enough to cover the legal 
contention. The facts in the Calcutta case are almost exactly 
similar to those in the present case, and in one way il was a 
Stronger case because in the legal proceedings of 1856 the evi- 
dence was actually led as to the nature of the property. It does 
not appear to us to be at all material for deciding the legal fact 
in question whether the judgment was based on a mis- 
apprehension as to the nalure of the question at issue in 
the resumption proceedings. It may be argued that the decision 
of the Privy Council in Srinivasa Moorthy v. Venkata Varada 
Aiyangar*t can be distinguished from the present case, because 


4, (1911) L.R. 38 I.A. 129. J.L.R. 34 M. 257: 21 M.L.J. 669 (P.C.). 





LX] THE MADRAS LAW JOURNAL REPORTS. . 163 


although the plaintiff in O.S. No. 29 of 1910 certainly accepted 
the position of trustee, he did not acquire the propertv by the 
decree but only got rid of fighting a mortgage crea‘ed upon it. 
In the Privy Council case possession of properties under a will 
had been obtained. We consider that this legal question is of 
great importance. No decision of this Court has been quoted 
upon it. Whether the dictum of their Lordships of the Prvy 
Council in Srintvasa Moorthy v. Venkata Varada Atvangar* is to 
be taken as overruling the view held in Budh Singh Dudhuria v. 
Niradbaran Roy" is not quite clear. As we feel some doubt as to 
what the real implication of their Lordships’ decision is in a case 
like the present we refer the following questions to a Full Bench :— 

(1) When a person assuming the position of trustee in res- 
pect of property as to which there was no previous dedication 
obtains from Court a declaration that that property is trust pro- 
perty and acts as stich trustee, has he any title to mortgage the 
property on the footing that it is his private property? 

(2) Is a subsequent alicnee from him entitled to set up a 
defence in a suit filed by a succeeding trustee for a declaration as 
to the invalidity of the alienation that the property is not trust 
property? 

The Advocate-General (A. Krishnaswami Atyar) and 
A. Ramachandra Aiyar for appellant—The effect of the 
decree in the previous suit was to create a valid trust in res- 
pect of the suit village. A person accepting the position of 
stee cannot resile from it and the alienee presumably having 
tice is affected by the same disability. Srinivasa Moorthy v 
kata Varada Aiyangar*. The case in Budh Singh Dudhuria 
tradbaran Roy" is not an authority to the contrary. The 
t the trustee did not hold possession as trustee is im- 
terial. See Pazhantandy Tarakan v. Murukappa Tarakan.” 
1¢ mere fact that the trustee alienates the property as his 
personal property will not shift the of“s of proof on the suc- 
ceeding trustee. The onus is on the alienee to show that he is 
a purchaser for value without notice. 

[The Chief Justice—The decision in Srinivasa Moorthy 
v. Venkata Varada Aiyangart does not say that the disability 
applies to transferees. | 

The trustee cannot discharge the trust by simply effecting 
a transfer. The general principle of law is that a transferee 
with notice is in the same position as the trustee himself. 

P. Venkataramana Rao, P Chenchia and C. Basu Deo 
for respondents.—In this case the existence of the trust has 
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not been proved. The decree in the prior suit did not have 
the effect of creating a trust for the first time. At best it can 
only be relied on as evidence of a pre-existing trust. It is open 
to the defendants to plead that the trust was non-existent. The 
prior decree can merely take effect as a private contract between 
the parties to that suit. The title continues with the defendant 
in spite of the judgment in the prior suit. Estoppel cannot 
alter the real nature of the transaction nor confer a title: 
Simm v. Anglo-American Telegraph Co? Further, in order 
to depend on estoppel some prejudice must be proved. In Sri- 
nivasa Moorthy v. Venkata Varada Atyattgar* the existence of 
the trust was not contested. See judgment of the High Court: 
Srinivasa Moorthy v. Venkata Varada Atyangar’’. Here the pro- 
perty was mortgaged in the mortgagor’s individual capacity and 
hence the defendants are not debarred from disputing the trust. 
Reference was made to Bholonath Sen v. Balaram Das.” 

Counsel was stopped. l 

A, Ramachandra Aryar replied. ` 

The Court delivered the following 

Jupcments. Anantakrishna Atyor, J—In this case two 
questions have been referred to the decision of the Full Bench 
and, as it is admitted, that if our answer to the second question 
should be against the appellant, there is no necessity to answer 
the first question, we proceed to state such facts as are neces- 
sary to make our answer intelligible. 

The plaintiff is the present Rajah of Kalahasthi and 
instituted the original suit out of which this reference 
arisen for a declaration that the mortgage deed, dated the 
of September, 1912, executed by the Kalahasthi Rajah, wu 
we may call here Rajah No. 2, in favour of the 1st defendan 
is not binding upon the trust, for a declaration that the village 
in question Yerpedu is property appertaining to a trust in 
connection with a choultry-charity, and to recover possession of 
the property. The plea of the defendants was that in fact there 
was no trust at all, that the properties belonged to the Rajah of 
Kalahasthi in his personal capacity and that the mortgage was 
perfectly valid The second question which has been referred 
to us is whether the defendants are entitled to set up the defence 
that they did in the present case, namely, that there was no real 
trust with reference to the village in question. 


—<—— 
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The history of this village in so far as the same is dis- 
closed by the evidence in this casc is as follows:—In 1896 the 
Rajah of Kalahasthi, who may be called as Rajah No. 1—by 
name Akkappa Nayanim Bahadur Varu—mortgaged this 
village to the Rajah of Venkatagiri under Ex. VII. 
The Rajah of Venkatagiri filed O.S. No. 2 of 1907 to 
recover the amount due on the basis of that mortgage, making 
the mortgagor's son a party to the suit. The suit was in fact 
filed against Rajah No. 2 the mortgagor Rajah No. 1 
having died in the meantime. There was a decree passed in 
favour of the plaintiff. Subsequently, however, Rajah No. 2 
instituted O.S. No. 21 of 1910 on the file of the Court of the 
Subordinate Judge of North Arcot against the Rajah of Ven- 
katagiri for a declaration that there was a trust in favour 
of a choultry created in ‘respect of the suit village long prior to 
1896, and that the mortgage created in 1896 by Rajah 
No. 1 in favour of the defendant (the Rajah of 
Venkatagiri) was not binding on the trust. The defendant 
not having opposed the suit, a decree “by consent” was passed 
in favour of the plaintiff as prayed for. Rajah No. 2 mort- 
gaged the village in question in 1912 in favour of the present 
Ist defendant for a sum of Rs. 80,000. In the mortgage deed 
it was recited that the properties belonged to the mortgagors, 
and no mention of any trust was made in the mortgage. On 

e basis of that mortgage, the mortgagee filed O.S. No. 7 of 
'€ on the file of the Court of the Subordinate Judge of North 
vt to recover the amount due and obtained a decree. In 
tion of the decree, the decree-holder became himself the 

„aser of the properties and also obtained possession of 

em. Rajah No. 2 seems to have died in December, 1919. 
~ubsequent to that, Rajah No. 3 of Kalahasthi insti- 
tuted in 1922 the present suit for a declaration that the village 
of Yerpedu is trust property, and for recovery of possession of 
this village on the footing of its being trust property, the Rajah 
of Kalahasthi for the time being being alleged to be the trustee. 
The plea of the defendants that there was no trust at any time 
regarding this village was upheld both by the Trial Court and 
also by the two learned Judges before whom this appeal came 


on in the first instance and who have made this reference to us. > 


Having regard to the observations made by the Privy Council 
in Srunvesa Moorthy v. Venkata Varada Aiyatgar* the learned 
Judges were in doubt as to whether it was open to a person 
- who assumed the position of a trustee to mortgage the pro- 
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perty subsequently as his privaic property. The second ques- 
tion referred to us is whether the lst defendant, the mortgagee 
[rom Rajah No. 2, could set up the defence that there was no 
trust at all and that the property was liable for the amount of 
the moitgage due to him. From the above statement of facts, 
and from the finding of the two learned Judges, concurring with 
the finding of the Lower Court, that there was in fact no trust 
with reference to this property, it would follow that if it be held 
that it is open to the lst defendant to raise such a plea, then 
he has got a complete defence to the suit. The only question, 
therefore, is whether it is open to the defendants to raise such 
a plea It was argued by the learned Advocate-General on be- 
half of the appellant that the effect of the decree in O.S. No. 21 
of 1910 was in fact to create a valid trust in respect of this 
particular village In the plaint in O.S. No. 21 of 1910 (Ex. 
GG) it is stated in paragraph ] that the dedication of the 
village Yerpedu was made “long ago” for the maintenance of 
a choultry-charity and that the Rajahs of Kalahasthi were the 
hereditary trustees thereof. In paragraph 7 it is mentioned that 
the mortgage of 1896 was not binding upon the trust, which, 
it is stated, had been in existence for a long time. We are 
unable to agree with the contention of the learned Advocate- 
(General that the effect of the decree in O.S. No. 21 of 1910 is 
to create a trust for the first time in respect of this propert 
It was not anybody’s case. in O.S. No. 21 of 1910 that 
village in question was for the first time dedicated to trus 
Rajah No. 2 in 1910. The case was that a trust had 
created long prior to the suit of 1910; otherwise it is 1 
ble to understand how a mortgage created in 1896 cou 
declared to be not binding on the property. If no trust exist 
already, it does not seem to have been the intention of anybody 
to create a trust for the first time in 1910. Anyhow, different 
considerations would arise if the latter plea had been put for- 
ward That was not so alleged in the plaint, and, as we read 
the decree, (Ex. GG 1), that was not the decree passed in that 
case. 

In any event, it is enough for our present purpose to state 
that the effect of that decree, which was passed by censent of 
parties, could not be more than a private contract between the 
then plaintiff and the then defendant The present defendants 
took the mortgage of 1912 from the Rajah of Kalahasthi No. 2 
not as representing any trust but in his private capacity and 
on the footing of the property being the mortgagor’s own pro- 
perty; and that being so, we do not think that there is anything 
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to prevent the present defendants from alleging and proving 
that there was no trust at all as alleged by the plaintiff. In 
this case any disability which it was argued attached to Rajah 
No. 2 would not, in our view, attach to the defendants. As 
far as the defendants are concerned, the proceedings in O.S. 
No. 21 of 1910 could not be regarded as anything more—at 
the highest—than a piece of evidence, to be considered along 
with the other evidence in the case, in deciding whether any 
trust existed. In this view of the case we do not think it 
necessary for us to consider the effect of the observation of the 
Privy Council in Srimivasa Moorthy v. Venkata Varada 
Asyangar.“ That would be necessary only in case we propose 
to answer the first question referred to us; and it is admitted 
that, if our answer to the second question should be against the 
appellant, it is not necessary to decide the first question. We 
accordingly hold that it is open to the defendants to plead that 
there was no trust at all in this case, and that, on the finding 
of the Trial Court, confirmed by the learned referring Judges, 
that there was in fact no trust at all, the suit as against the 
defendants was rightly dismissed. Our answer, accordingly, 
to the second question is that it was open to the defendants to 
set up the defence that in fact no trust at all existed with 

reference to the property in dispute in this case. 
. We do not, for the reasons already mentioned, consider it 
cesary to answer the first question referred to us. It is 
utted that the answer to question No. 2 we have given would 
se of the whole suit, and that being so, the appeal is 

sed with costs. 

whe Chief Justice—I agree and have nothing further to 


i Curgenven, J.—I agree. 
B.V.V. — Appeal dismissed. 
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wig maller im dispiute—Descriplion as decretal order—Orde, whether 
amounts to decree—cppeal or secision as the remedy 

Where in pursuance of a compiomise decree passed in a swt under 
S 92, Civil Procedure Code, a commissioner was appointed to take an account 
and the Court alter hearing the objections of the parties finally passed an 
order declaring that the new trustees of the temple were entitled to recover 
a certain sum of money trom the defendants, 

Held, that there was a final disposal of the matter between the parties, 
that the order was a ‘‘decree”’ and appealable as such and hence no revi- 
sion lay. The mere fact that in such a case the Judge’s judgment ıs 
headed ‘forder’’ does not make the decision any the less a decree nor the 
fact that the office chooses to endorse upon the decree that it is a decretal 
order. 

Cases which hold that a party cannot be depnved of lus right of appeal 
by a wrong procedure being adopted by a Lower Court distinguished 


Petition under section 115 of Act V of 1908 and section 
107 of the Government of India Act praying the High Court 
to revise the order of the Court of the Subordinate Judge of 
Vellore, dated 22nd December, 1924 and made in I.A. No. 107 
of 1924 in O.S. No. 14 of 1923. 

A. C. Sampath Aryangar for petitioner. 

S. Varadachariar and 8. V. Vetuigopalacharni for respond- 
ents. 

The Court delivered the following 


Jupcments. The Cluef Justice—Two worshippers of 
the Sri Kanyakaparameswar1 Temple in Wallajah filed a swit 
O.S. No. 14 of 1913 in the Court of the Subordinate Judg 
Vellore, praying for the settlement of a scheme for the pro 
management of the temple and its properties, for the ap 
ment of a fit and proper person as the trustee, for an a 
by the lst defendant of his management of the trust pro 
belonging to the temple, for a direction to the 2nd defen 
hand over the jewels belonging to the temple to the trustee 
appointed and tor a direction to the 3rd defendant to hand over 
the account books relating to the temple and its properties in 
his possession. It was alleged in the plaint that in consequence 
of the irregular and improper conduct on the part of the Ist 
defendant and his supporters the public worship in the temple 
had ceased to be performed daily. A written statement was 
filed on behalf of the defendants but the suit was compromised 
and a compromise decree passed on the 30th November, 1923. 
By that decree a scheme was settled, approved and annexed to 
the decree and by that scheme two members of the Komatti caste 
were to be eiected trustees by the majority at a general meeting 
of the members of the community subject to the confirmation 
of the Court Two trustees were duly elected and their elec- 
tion was conirmed by Court on the 26th July, 1924. In the 
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decieq there is a direction that either the plaintiffs or the Ist 
defendant should apply for the appointment of a Commissioner 
lo go into the accounts as between the defendants and the 
temple and that the newly elected trustees are to take posgession 
of the temple and its properties only on payment to the Ist 
defendant whatever sum that might be found due by the Com- 
missioner to all or any of the defendants. In pursuance of 
this decree the plaintiffs filed a petition C.M.P. No. 107 of 
1924 in the Subordinate Judge’s Court asking for the appoint- 
ment of a Commissioner to take the accounts of the defendants 
and on the 15th March, 1924, by consent a Commissioner was 
appointed. The Commission was returned on the 18th Nov- 
ember, 1924 and both sides having filed objections to the Com- 
missioner’s report, the Subordinate Judge gave his decision upon 
it on the 22nd December, 1924. It was ordered and declared 
that no amount was due by the temple to any of the defendants 
and that the 3rd defendant owed Rs. 197-2-3 and the Ist de- 
fendant Rs. 2,202-5-5 to it and it was further ordered that the 
{st defendant was to pay to the temple trustees on behalf of 
the temple the sum already stated, that the 3rd defendant was 
likewise to pay the sum found due by him and that both the 
Ist and the 3rd defendants were to pay to the temple trustees 


on behalf of the temple Rs. 140-40 being their costs of the peti-. . 
tion and finally that the trustees of the temple were to execute: 


the decree on behalf of the temple only on payment of 
Rs. 217-7-O being the Court-fee on the amounts decreed. It 
must be mentioned that endorsed on the back of the final order 
s “decretal order’ and that the learned Subordinate Judge’s 
considered decision is headed “order”. The Ist defendant has 
now filed this Civil Revision Petition against the before- 
mentioned order of the learned Subordinate Judge. 


Mr. Varadachari on behalf of the respondents to this petition 
takes the preliminary objection that no Civil Revision Petition 
lies, because in his submission the order of the learned Subordi- 
nate Judge is a “decree” from which there is an appeal and 
therefore it is not open to the petitioner to come to the High 
Court by way of revision. For the petitioner it is argued that 
the proceedings in the learned Subordinate Judge’s Court were 
by way of a petition, that his order was an “order” and not a 
“decree” and that hence, there being no appeal, the petitioner’s 
only remedy is by way of a revision petition to the High Court. 
In support of his argument it is pointed out that the application 
for the appointment of a Commissioner was made by a Civil 
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Miscellaneous Petition, that the learned Subordinate Judge’s 
order is headed “Order” and that when the learned Judge's 
order was drawn up it was drawn up as a decretal order. These 
things, it is argued, show that it was not a “decree” but merely 
an “order”. It is further contended that in the mofussil such 
matters as are left over for determination after the decree is 
passed such as the appointment of a Commissioner as in this 
case are usually dealt with on a petition, and that even assum- 
ing that such a practice is irregular and the learned Subordinate 
Judge should not have adopted such a practice, he has done so 
and delivered an order and that, therefore, the right of the 
petitioner to come by way of a revision petition cannot be 
defeated. A number of cases were referred to by the learned 
Counsel for the petitioner in support of his argument which, to 
put it shortly, 1s that where the Court purports to act under a 
certain provision although not entitled to do so, it must be taken 
to have assumed its jurisdiction under that provision. One of 
the cases relied upon is Beas Stigh v. King-Emperor’, wheres 
it was decided that where jurisdiction is usurped by a Court in 
passing an order against which an appeal would lie if it had 
been passed with jurisdiction, an appeal against the order could 
not be defeated on the ground that the order was made without 
jurisdiction. It must be noted that in that case the action of 
the Court was to deprive the applicant of his right of appeal. 
In the present case that is not the position at all. The action 
of the learned Subordinate Judge in passing the order, if it can 
be described as an order, does not deprive the petitioner of a; 
remedy. In Khamasa Bewa v. Promotho Nath Roy Chowdhury™ 
the question was whether the litigant was by excess of jurisdic- 
tion deprived of his right to appeal and it was held that he was 
not. What happened in that case was that a suit was instituted 
in a Court the presiding officer of which at the time of the insti- 
tution of the suit had no Small Cause Court powers. It was 
held nevertheless that an appeal lay to the District Judge. In 
Karam Nawas v. Runka it was held by a single Judge that 
the right of appeal is determined not by what the Court should 
have done but what the Court did or purported to do. Another 
case relied upon is a Full Bench decision of this High Court, 
namely, Muthiah Chettiar v. Lodd Govinddoss Krishnadoss*. 
There an order which purported to be passed under O. 22, 





"1. A.I.R. 1925 A. 737. 2 (1919) 51 I.C. 967 
3. A.I.R. 1929 Lah. 376. 
4.. (1921) I.L.R. 44 M. 919: 41 M.L.J. 316 (F.B.). 
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R. 10, Civil Procedure Code, was held to be an appealable order serie fale 
though on the facts the-order should not have been passed under ies 
that rule. In Abdul Rahiman Saheb v. Ganapathi Bhatia’ the Sy eea 
Judge had no power to pass orders under section 492, Civil = 
Procedure Code, as regards the issue of an injunction and under Perley, C- J.- 
section 503 as regards the appointment of a Receiver and it 
was held that as orders under both the sections were appealable, 
the High Court was not barred from treating the orders as 
having been passed thereunder for the purpose of entertaining 
an appeal against those orders. That again was a perfectly 
clear case because the Judge had passed an order attaching pro- 
perty, in itself an order seriously affecting the property of a 
person, and had also appointed a Receiver and neither of those 
orders could be made without such orders being subject to an 
appeal. Here again it was the question of whether or not by 
the adoption of a wrong procedure by a Court the litigant was 
to be deprived of his remedy. That is not the case here. In, 
Nasir Khan v. Itwari it was held that the right of appeal does 
not depend on what a Court ought to have done but on what it 
actually did. In that case the Court dismissed an appeal on 
the merits although it ought to have dismissed it not on the 
merits but for default of appearance by the appellant. No 
appeal lay from an order dismissing the appeal for default. The 
atter is quite shortly dealt with on page 670 in the judgment 
the Court as follows: 


“The right of appeal does not Eai on what the oe ought to 
done but on what it actually did. What it actually did was to pass ——. 
on the merits. Against such a decree the law allows an a 

. . The respondent's reasoning would deprive the a- 
the right of appeal just in those cases in which it is most needec- - - 


It is contended that these cases are strong support of the 
titioner’s argument. It is argued that the order, thé subject 
of this ‘revision petition, was on the face of it an order, that it 
does not conform to the form of a final decree passed after a 
preliminary decree directing the taking of an account and that 
as before mentioned it is described by the Subordinate Judge 
as an “order” and is embodied in ‘the decree as a decretal order. 
It is argued, therefore, that the learned Subordinate Judge 
purported to pass an “order” from which there is no appeal 
and which can only: be revised by means of a petition and that 
however wrong he may have been in doing so, that is what he 
has done and not what he’ should have done. It is further 










5. (1900) ILL.R. 23 M. 517: 10 M.L.J. 305. 
p 6. (1923) I.L.R. 45 A. 669. - -- 
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pointed out that the order is stamped as a decretal order under 
Art. 7 of Schedule I to the Court Fees Act, that section 96 of 
the Civil Procedure Code has no application here as that only 
gives the right of appeal from a decree but that section 105 
applies. In reply Mr. Varadachari contends that the order of 
the learned Subordinate Judge by what it does was clearly a 
“decree” as defined in section 2 of the Civil Procedure Code be- 
cause it conclusively determined the rights of parties with regard 
to the matters in controversy in the suit and was a final deter- 
mination of such matters, and with that contention I entirely 
agree. The order of the learned Subordinate Judge just begins by 
reciting what the decree provided for, namely, the taking of the 
accounts, and'states: “It is to give effect to this direction in the 
decree that an application was made to the Court by the plaintiffs 
to appoint a Commissioner.: The Commissioner has now submit- 
ted his report. Objections have been filed to it on either side” 
and so on. He then gives his decision with regard to the 
Commissioner’s findings. It is just as if the learned Subordi- 
nate Judge had treated the matter as one where a preliminary 
decree had been passed. He ends up by stating: 


“There will, therefore, be a declaration to the effect that there is no 
amount due-by the temple to any of the defendants and that on the other 
hand the 3rd defendant owes Rs 197-2-3 and the 1st defendant 
Rs 2,202-5-5 to it and a direction requiring the said defendants 1 and 3 
to pay the’ temple trustees on behalf of the temple the sums respectivel 
due by them as aforesaid with costs subject to this decree being liable 
be executed only upon the payment of the adequate Court-fce upon 
amounts decreed’? 


There was no mistake here and it is clear that the lea 
Subordinate Judge intended to finally dispose of the 
between the parties and that his order was to be a “decree’ 
the face of it, it was a decree and no one could possibly 
been misled. The mere fact that the learned Subordinat 
Judge’s judgment is headed “Order” does not make his judg- 
ment any the less a judgment nor does the fact that the office 
chose to endorse upon the decree that it was a decretal order 
make any difference. The test to be applied is what it was and 
it completely satisfies the definition of a “decree” in the Civil 
Procedure Code. In my opinion paragraph 2 of the learned 
Subordinate Judge’s order is conclusive of the matter and there 
can be no ground whatever for saying that he purported to act 
under a non-appealable procedure. This being so, the autho- 
tities referred to by the petitioner have no application whatever. 
It ig probable that no Commissioner was appointed by the decree 
of the 30th November, 1923, because that was a compromise 
decree and that it was left to the parties to agree upon the 
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Commissioner. Otherwise no doubt the decree would have 
directed the taking of the accounts by a named person and not 
left it to the parties to apply afterwards for the appointment of 
a Commissioner to take the accounts. The learned Counsel for 
the petitioner has asked the Court to be allowed to alter the peti- 
tion into an appeal but I am not disposed to accede to that re- 
quest as I think it is clear that the procedure of coming by way 
of a Civil Revision Petition has been adopted in order to save 
Court-fees. 

This Civil Revision Petition must be dismissed with costs. 

Pakenham Walsh, J—I agree and have nothing to add. 


B.V.V. Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT: —Sm Horace OWEN COMPTON BEASLEY, Kt., 
Chief Justice anD MR. JUSTICE PAKENHAM WALSH. 


M. Varadaiah Chetti and another .. Apbpellants* 
(Plaintiffs and Defendants). 


v. 
K. Narasimhulu Chetti and others Respondents 


(Plaintiffs and Defendants.) 

Ciuil Procedure Code (V of 1908), S. 92—Sist for appointment of new 
trustees and for accoimt—Compromtse decree providing for election of 
ew trustees subject to coufirination of Cowrt—Further direction regard- 
g delivery of teurple property and payment of money by old to new 
slees—Provisions if ultra vires—Executabiltty of decree—Power of 
wig Court to question validity of decree 
ertain worshippers of a temple filed a suit under S. 92, Civil Pro- 
Code, praying for the settlement of a scheme, the appointment of 
er trustees and the taking of an account. Subsequently the suit was 
ompromised and a decree was passed. The decree embodied a scheme 
by which two members of a particular community were to be elected 
(rustecs subject to confirmation by the Court. The decree contained a 
further direction regarding the taking of accounts and provided that the 
newly elected trustecs should take possession of the temple and its pro- 
perties only on payment to the old trustee of whatever sum might be 
found due to the latter. It also provided for payment by the defendants 
if any sum should be found due by them on the taking of accounts. On 
accounts being taken a certain amount was found due by the old trustee 
to the temple and .the Court passed an order directing payment of this 
amount to the new trustees appointed under the scheme. On an applica- 
tion by the trustees to exccute the decree, 

Held, that the provision in the decree regarding the confirmation by 
Court of the appointment of the newly elected trustees was not tira 
vires 

Veeraraghavachariar ~. The Advocate-Genecral of Madras, 
I L.R. 51 Mad 31: 53 M.L.J. 792 (F.B ), explained 
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Held, further, that the new trustees were entitled to execute the 
decree in respect of the direction for the delivery of trust property. and 
the payment of money to the new trustees. In a suit under S. 92, Civil 
Procedure Code, the decree may direct the payment of money or delivery 
of propesty to the new trustces and in any event the validity of such direc- 
tions ın the decree cannot be questioned by the cxecuting Court 


Appeal against the order of the Court of the Subordinate 
Judge- of Vellore, dated 22nd October, 1925, and made in 
E.P. No. 51 of 1925 in O.S. No. 14 of 1923. 

S. Varadachariar and S. V. Venugopalachari for appellants. 

A. C. Sampath Atyangar and T. R. Srinivasan for res- 
pondents. 


The Court delivered the following 


JupGMENTS. The Chief Justice —The facts out of which 
this appeal arises have already been set out in the judgment in 
C.R.P. No. 1399 of 1925*. On the 19th July, 1925, the newly 
appointed trustees ‘as petitioners sought to execute the decree 
of the Subordinate Judge referred to in C.R.P. No. 1399 of 
1925 and they-filed E. P. No. 51 of 1925. The respondents 
opposed that petition and raised a number of objections before 
the then Subordinate Judge of Vellore who dismissed the peti- 
tion on the grounds that the newly appointed trustees the peti- 
tioners were not parties to the decree and had not been added as 
parties under O. 1, R. 10, Civil Procedure Code, that the right 
to execute the decree was not given to them, that they had no 
come under O. 22, R. 10, Civil Procedure Code and wer 
not transferees of the decree and further that the order 
the Court was to approve of the appointment of the newly 
ed trustees was witira vires and also that the decree is a v 
tion of the provisions of the consent decree. ‘Fhe learned 
ordinate Judge further said that the trustees must come by a 
separate suit and have their claims as trustees recognised by 
the Court—this notwithstanding the fact that an application was 
made to the Court for the approval of the appointment of the 
newly elected trustees and the Court’s approval was given. On 
behalf of the respondents it is pointed out that the plaintiffs 
in the suit first sought to execute the decree by an execution 
petition but that owing to the right of the plaintiffs to execute 
the decree being questioned in the office the petition was with- 
drawn and the present petitioners, the appellants here, substi- 
tuted for the plaintiffs i in this suit. This, it is argued on behalf 
of the respondents, is contrary to all practice and that the peti- 
tioners should have applied to have themselves brought on the 












*Reported supra, p. 167. 
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record as parties to the suit and that not having done so they 
cannot execute the decree nor can they be treated as assignees 
of the decree and continue the proceedings because the proce- 
dure provided for by O. 22, R. 10 has not been followed. 
(Ratnam Pillai v. Annamalai Destkar’.) 


Much reliance was placed upon the Full Bench decision in 
Veerwraghavachariar v. The Advocate-General of Madras? be- 
cause it was argued that the provision in the scheme that after 
the new trustees had been elected their appointment was subject 
to the confirmation of the Court was slira vires. The Full 
Bench, of which I was a member, held that if in a decree for a 
scheme framed under section 92, Civil Procedure Code, liberty 
is given to persons to apply to the Court for directions merely 
to carry out the scheme already settled such reservation of 
liberty in the decree will be infra vires if the assistance of the 
Court can be given without offending against section 92 of the 
Civil Procedure Code, but where liberty is given to apply to the 
Court for alteration or modification of the scheme such reser- 
vation is ira wnes as offending against that section. It is 
very strange to find that the respondents who were parties to 
the suit and the compromise decree and agreed to the scheme 
are now here contending that the provision is wira wires 
and in my opinion they have not only shown themselves obstruct- 
ive but have misapplied the Full Bench division. Dealing with 
is question Phillips, J., on page 44 says: 

‘“This principle, therefore, of reserving liberty to apply in temple suits 
rs to me to be based on wrong premises. It should only be done 
the Court ıs unable, or for good reasons, thinks it advisable not to 
determine any question arising for its decision but to leave such 
isions for a future date. Unless there 1s some ground of this sort, 
the decision must necessarily be final and therefore an order that such 
final decision can be altered by a mere application would seem to be «dtra 
vires I may observe here that the question put to us is a double question 
and the answer to the two parts of the question must be different The 
first is ‘Where liberty to apply is reserved . . . . . to ask for 
directions as to carrying out the scheme. . . .. . .’ So far as this 
1g concerned this may well be witra vires unless it contravenes the provi- 
sions of S 92, Civil Procedure Code, for the assistance of the Court is 
asked merely to carry out what it has already ordered, and if such assist- 


ance can be given without contravening the provisions of S. 92, there can 
he no objection to such a rule being framed.” 










In the present case there was no alteration or modification 
of the scheme provided for. What was provided for was the 
carrying out of what had already been ordered, namely, the 


1. (1923) 46 M.L.J. 341. 
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appointment of new trustees. For greater caution it was pro- 
vided that the election held was to be subject to the confirmation 
of the Court and there is no substance in the argument that 
such an order contravenes the provisions of section 92, Civil 
Procedure Code. . 


It is further argued that paragraph 2 of the consent 
decree directs that the amounts found to be owing by the. de- 
fendants are to be payable to the plaintiffs and not to the newly 
elected trustees but that the order made in C.M.P. No. 107 
oí 1924 directs such sums to be paid to the trustees; and it is 
contended that this is a variation of the consent decree and 
that a consent decree cannot be varied except by consent. In 
support of this argument the Privy/Council decision in Kinch 
v. Walcot? is referred to. Here again this argument has no 
substance. Clause (2) of the decree speaks of what is due to 
the defendants from out of the temple funds and directs that 
what is due to or by any of the parties to the other the same is 
to be paid by whomsoever it is found payable to the other. This 
clearly means that the money found to be due by either the 
plaintiffs or the defendants is due from or to the temple and it 
certainly does not mean that the plaintiffs are themselves to pay 
moneys due by the temple to the defendants out of their own 
pockets, nor does it mean that the sums found due from the 
defendants are to go into the pockets of the plaintiffs. The 
decree clearly contemplates payment to and by the only perso 
competent to deal with the temple funds, namely, its trust 
Further, clause (3) provides that it is only on payment to 
Ist defendant of whatever sum that may be found due b 
Commissioner that the newly elected trustees can take pos 
sion of the temple and its properties. Clauses (2) and (3 
clearly have to be read together; and'when clause (3) of the 
Order in C.M.P. No. 107 of 1924 is referred to, it is seen 
that the defendants are to pay sums of money to the temple 
trustees on behalf of the temple and that the trustees of the 
temple can execute the decree on behalf of the temple only on 
payment of the Court-fees on the amounts ordered to be paid 
by the lst and the 3rd defendants to the said temple trustees. 
Obviously there has been no variation of the consent decree. 
As there has been in my view no variation of the consent 
decree (Lachtram v. Jana Yesu Mangt and Gora Chand Halder 
v. Prafulla Kumar Roy’) have no application. Even the latter 


3. (1929) 57 M.L.J. 429 (P.C.). 4. (1914) 27 I.C. 830. 
5, (1925) I.L.R. 53 C. 166 (F.B.). -— 
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case does not assist the respondents’ argument, because there it 
was held that where a decree presented for execution was made 
by a Court which apparently had no jurisdiction, whether pecu- 
niary or territorial or in respect of the judgment-debtor’s person, 
to make the decree, the executing Court is entitled to refuse 
to execute it on the ground that it was made without jurisdic- 
tion and that within these narrow limits the executing Court is 
authorised to question the validity of a decree. But if, on the 
face of the decree, there is no want of jurisdiction, the execut- 
ing Court cannot question the decree. Here the decree directs 
the trustees to execute the decree, and if no objection was raised 
when the final decree was passed that objection cannot be raised 
in execution. (Zamiudar of Ettyapuran v. Chidambaram 
Chetty’, Hari Govind v, Narsingrao Kottherrao™ and Kali- 
pada Sarkar v. Hart Mohan Dalal.) In Lakshmibat v. Ravji 
the case in Gora Chand Haldar v. Prafulla Kumar Roy’ was 
dissented from. It was there held that the executing Court has 
no jurrsdiction to go into the question whether the Court which 
passed the decree committed any error in the exercise of its 
discretion. The decree in this case is perfectly clear. It 


directs the trustees to execute the decree on bebalf of the temple. 


and they are the persons in whose favour the decree has been 
passed; and the Order in C.M.P. No. 107 of 1924 was the 
only reasonable way of carrying out the consent decree. A 
ecree which directs the delivery of trust property to new trustees 
rfectly correct (Jas Narain v. Bankey Lal’ and Ghasaffar 
ain Khan v. Yawar Husain!) In the latter case at 
e 117 it is stated as follows: 


“A suit instituted under section 539 is not a suit in which plaintiffs 
claim or can claim for themselves possession of the trust property. They 
merely ask the Court to vest the trust property in trustees duly appointed 
to manage the trust and to take it out of the hands of trustees who 
have been guilty of mismanagement. No change ın the beneficial owner- 
ship 1s sought. The Court has undoubtedly power under the section to 
vest the trust property in the new trustees, and it seems to me reasonably 
clear that the Court may direct a trustee who 1s being removed from the 
trusteeship to make over the trust property to the new trustee or trustees ” 










It is clear that such a decree is an executable one and not 
merely declaratory. (Balakrishna Chettiar v. Krisimamuyrthi 
Aiyar.*) In Mtyaji alias Mahomed Ghouse Sakib v. Sheikh 





5 (1925) I.L.R. 53 C. 166 sn 


6 (1920) I.L.R. 43 M 675: 39 M.L.J. 203 (F.B.). 
7, (1913) I.L.R. 38 B 194. & (1916) I.L.R. 44 C. 627. 
9. (1928) 31 Bom LR. 400. 10. (1919) 17 A.L.J. 957. 
11, (1905) I.L.R.°28 A. 112. 12, (1926) 52 M.L.J. 182, 
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Ahmed Sahib! it was held that it is competent to the Court in 
a suit under section 14 of the Religious Endowments Act to 
direct the removal of a trustee and to order a person competent 
to appoint a new trustee to make such appointment and to direct 
the trustee removed to surrender possession of property and 
pay any damages decreed to the new trustee to be appointed. 
In Gnana Sambandia Pandara Sannadhs v. Kandaswams Tham- 
bran“ it was held that if the power of appointment of a trustee 
is vested in any persoir, such person may be directed to make 
the appointment and possession may be delivered to him. 


In my view, the order of the learned Subordinate Judge 
was clearly wrong and must be reversed and this appeal allowed 
with, costs. The Lower Court will restore the petition to the 
file and dispose of it according to law. 

Pakenham Walsh, J—I agree and have nothing to add. 


B.V.V. Appeal allowed. 


[The above decision was relied on and followed by another Division 
Bench of the Madras High Court (Relly and Anantakrishna A.yar, JJ.) 
in C.M.A. No. 193 of 1926, which was disposed of on 20th November, 
1930.—REp. | 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr Justice RELLY AND Me JUSTICE ANANTAKRISHNA AIY 


Ganta Venkatasubbayya and another .. Appellan 
(Counter-Petttioners Nos. 1 and 









v. 
Peeru Pacha Saheb and others .. Resp 
(Petitioner and Cowuter-Petitioners Nos. 3 


Appeal against the order of the Court of the Subordinate Jud 
Narsapur, dated 24th April, 1926 and made in E.A. No 1311 of 1 
U.S. No. 41 of 1919, on the file of the Court of the Additional Subor 
nate Judge of Ellore. 

Ch Raghava ‘Rao and B. T. M. Raghavachariu ior appellants. 

V, Suryanarayana for respondents. 

The Court delivered the following 


JUDGMENT.—In A.A.O. No 61 of 1926 it was decided that a decree 
puch as this could be executed against the remoyed trustees. So far as 
the appellants here (counter-petinoners 1 and 2) are representatives of 
defendant 2, onc of the removed trustees, they cannot resist execution, 
and the appeal is dismissed with costs. So far as the appelant 1 claims 
also some right under defendant 2's sister, who was not a party to the 
esit, his remedy against the Subordinate Judge’s order was by suit, 
hot appeal. m 








= 


1C.M.A. No. 193 of 1926. 20th November, 1930, 


13, (1908) ILL.R. 31 M. 212; 18 M.L.J. 205, 
14, (1887) I.L.R. 10 M. 375, 
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PRIVY COUNCIL. 


[On appeal from the High Court of Judicature at Patna. ] 


PRESENT:—Lorp ATKIN, Lord RUSSELL OF KILLOWEN 
AND SIR JOHN WALLIS, j 


Prafulla Ranjan Das | ©.. Appellant 
u. 

The Chief Justice and the Judges of the High 

Court of Judicature at Patna .. Respondents, 


Indian Bar Councils Act (XXXVIII of 1926), Ss. 8 and 14—Enrol- 
ment on Roll of Advocates—Statutory right to practise—Propriety of er- 
Judge resuming position of advocate 


A person whose name is properly enrolled on the Roll of Advocates 
maintained under section 8 (2) (a) of the Indian Bar Councils Act, 1926, 
bas a statutory mght to practise under secon 14 of the Act. 


Quaere, as to the propriety of an ex-Judge practising jn the Courts 
of the Province where he has exercised judicial functions. 


Order of the High Court, Patna, reversed 

Appeal No. 77 of 1930 by special leave of His Majesty 
in Council against so much of the order of the High Court, 
Patna, dated the 29th March, 1930, as refused to allow the 
appellant, an advocate of the said High Court, to appear in the 
Courts of Bihar and Orissa. 
The material facts of the case appear sufficiently Tully 
from their Lordships’ judgment. - 


Upjohn, K.C. (with Parikh and Dube) for appellant.— 
e order appealed against is in contravention of the. appel- 
s statutory rights under the Indian Bar Councils Act and 
High Court had no power and jurisdiction to pass such 
rder. l i 
Dunne, K.C. (with Wallach) for respondents.—The-High 

Court made the order in the exercise of their discretion. _ 

[Lorp ATKIN.—You have somehow to set aside the enrol- 
ment. | 

It is a compound order; you cannot treat one part of the 
order as correct and the other as incorrect. l 

[Lorp ATKIN.—It would be very remarkable that in India 
a man when he became a Judge ceased to be a barrister-at-law. 
It would be a very difficult position if we were driven to that 
conclusion. | 









[Lord ATKIN.—It seems that the order putting the appel- 
lant on the Rolls stands. ] 


—_ 








a 


*P.C. Appeal No 77 of 1930, 2nd December, 1930, 


Pac, 


Piafolla 
Ranjan Das 


v. 
The Chief 
Justice 
and the 
Judges of the 
High Court 
of Judicatuie 
at Patna. 


of Judicature 
at Patna, 
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Upjohn, K C., referred to section 19 of the Bar Councils 
Act and particularly to sub-section (2), 

Before you can be on the Rolls, you have got to go through 
the formality of being admitted. 

~ [Str Jonn Watuis.—Where does the Act provide for 
admission? | 

The Bar Council adopted the then existing rules of the 
Patna High Court. The High Court have unfettered discre- 
tion to refuse admission to any person; See the proviso to 
section 9 (1). 

[Lord Russetit.—The appellant claims to come in under 
section 8, sub-section (2) (a).] 

The order made by the High Court is in a matter 
entirely within their discretion. They would never have 
enrolled him except upon condition that he was not 
to practise there. The High Court should have the power 
of refusal of enrolment. It may be that the conditional order 
of enrolment was wrong and may have to be set aside, but we 
submit that it ought not to be set aside without the cancellation 
of the whole order, dated the 29th March, 1930. 

[Lord ATKIN.—It is a pure question of law, not of dis- 
cretion. ] 


[Lord RusseLit.—Are there any means of rectifying the 
Register? ] 


His name could be struck off. 

Upjohn, K.C.—Only for misconduct. 

The High Court may hold that his name was not pro, 
on the Roll and may strike it off. 

[Loron ATKIN.—They have no power, once they have put 
him on the Roll, to take it off.] 

Once a man is properly on the Roll, you may not be able to 
take off his name except possibly for misconduct. But where 
the name is improperly on the Roll, the High Court may strike 
it off, 

Although there is no cross-appeal, we are not precluded 
from submitting that the appellant was not entitled to be en- 
rolled. On the true construction of the Rules, he was not en- 
titled to be put on the Roll of Advocates. His enrolment under 
the particular sub-clause [section 8 (2) (a)] was wrong. 

Upjohn, K.C., replied. 

The appellant’s name is on the Roll. Where is the power 
to alter the Roll, except under section 12, sub-section (7) for 
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{ misconduct? There is no jurisdiction in the High 
ter the Roll. 


ATKIN.—If there was some plain mistake of fact, 
yf which his name was put on the Roll, there must 
‘ent power in the Court to remove the name from 


. to section 19 (2) and sections 10 to 13. We sub- 
' order is severable, and our appeal is from that part 
ives the appellant of the right to practise. Learned 
c the respondents conceded before your Lordships 
as no power to impose stich condition on enrolment. 
rt has no right to impose the prohibition against 










er, 1930. Their Lordships’ judgment was 


is is an appeal from so much of an order 
f Judicature at Patna as refused to allow 
te to appear in the Courts of the province 
The appellant in 1905 was called to the 
nourable Society of the Middle Temple. 
ed as an advocate of the High Court at 
[est On the establishment of the High 
used his name to be removed from the 
the High Court in Calcutta, and was en- 
te of the High Court at Patna. . He practised 
d in February, 1919, was appointed a Judge 
urt. His name remained on the roll of advo- 
ruary, 1930, he retired from his office as Judge 
1 grounds, on a pension. Meantime, in 1926, had 
d the Indian Bar Councils Act, which provides that 
Court shall prepare and maintain a roll of advocates 
ch Court, and that no person shall be entitled as of 
actise in any High Court unless his name was entered 
oll. Immediately after his retirement the appellant 
the High Court to have his name entered on the roll 
‘es It was at first refused, but on a renewed appli- 
which the appellant was represented by counsel the 
the 29th March made the following order:— 
lthough in the opinion of a majority of the Judges Mr P. R 


ed to be enrolled as an advocate under section 8 (2) (a) of the 
Councils Act, yet in view of the fact that he was a Permanent 


€ 


iis Court the Judges refuse to allow him to appear in the 
iis Province,” 


at Patna. 


Lord Atkin. 
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-On the- 5th April the name of the appellant Ww 
on the roll of advocates, and on the same day the ? 
issued-to the appellant a formal certificate under 
certifying ‘that Mr. P. R Das, Barrister-at-Law, hi 
been-enrolled as an advocate of this Court under sec 
(a) of the Indian Bar Councils Act, 1926. 


In these circumstances the appellant contends 
entitled by statutory right to practise in the Courts « 
vince under the provisions of the Indian Bar Councils 
By section 2 “Advocate means an advocate entered ‘ 
of Advocates of a High Court under the provisio 
Act.” By section 14 “An advocate shall be entitled 
to practise (a) subject to the provisions of sub-s 
section 9” [which are irrelevant for this purpose 
Court of which hé is an Advocate.” The ap 
edly entered on the roll of advocates; he is, 
tends an advocate who has the right giv 
This reasoning appears to their Lordships 

-The only method of meeting the ar 
be suggested by counsel for the respond 
that the High Court was wrong in deci 
was entitled to be enrolled under section 
By-section 8, sub-section (2) :— 

“The High Court shall prepare and maintain 
the High Court in which shall be entered the nam 


(a) All persons who were as Advocates, V 
as of right to practise in the High Court immediate 
which this section comes into force in respect thereof 

(b) -All other persons who have been admitted to 
High Court under this Act.’’ 

It was not suggested that the appellant came 
and the contention is that as immediately before the 
into force he was a Judge he was not a person who a: 
was entitled as of right to practise in the High Co 
date. Their Lordships do not propose to pron 
opinion upon this contention, for in the present pro 
does not appear to be open to the respondents. The 
obviously raises questions of importance as to the } 
advocate and Judge in India, whether a Judge on ay 
ceases to hold the qualification of advocate, and if so 
all, ón ceasing to be a Judge he may resume the posi 
advocate. The High Court at Patna resolved the « 
favour of the appellant; their reasons are not before: 
no cross-appeal is brought from this decision, and t 
ships in the circumstances fee] bound to accept the en 
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lished fact on the basis of which the rights of the 
aust be determined. No question arises in this case as 
‘rcise of any discretion by the High Court, for the 
relies upon, and in their Lordships’ view has estab- 

«tatutory right to practise. Their Lordships, therefore, 
om expressing any opinion upon the important ques- 
the propriety of an ex-Judge practising in the Courts 
vince where he has exercised judicial functions. Their 
at the hearing intimated that they would humbly advise 
‘sty to set aside so much of the order of the 29th 

O, as refused to allow the appellant to appear in the 

e Province, and that they would thereafter set out 

as they have now done. ‘There will be no order 

of this appeal. 
or appellant: 
respondents: 


















Watkins and Hunter, 
Solicitor, India Office. 
Appeal allowed. 


PRIVY COUNCIL. 
e High Court of Judicature at Patna] 


RD ATKIN, Lorp MACMILLAN AND SR 
Roy, represented by Charu 
rji .. Appelani* 


Limited and 
.. Respondents. 


ni—Mimeral riqhts—Corrveyance of—Indtam Limitation 
), Aris 142 and 144—Dispossession of plamtif—aAdver se 
nountiuig to—Trespasser-—-Constructwe possession of mmes— 
n of entire uuneral field—What amowits to—Sinking of pits at 
places openly and without challenge. 

ae case of a grant of a village on Jamabrit tenure, nothing short 
33 words will convey the mineral rights therein 

it for possession of 1mmoveable property of which the plaintiff 

possession of the property has been dispossessed or has discon- 
ossession 18 governed by Art 142 and does not raise an issue of 
possession, but adverse possession for over twelve years, if made 
the defendant, may (as in the present case, it did) imply disposses- 
the plaintiff. 

title founded by a trespasser on adverse possession will be strictly 
to that area of which he has been in actual possession. Tantum 
tum quanim possessum In the case of mines, there is no pre- 
1 in law that the possession of a part of a seam infers possession 
vhole seam, much less of all the seams ın the mineral feld in which 


Coal Company, 


C. Appeal No. 101 of 1926. 
tua Appeal No. 29 of 1925. 


24th November, 1930. 


P.C. 
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part of a seam has been worked. On the other hand, p 
question of fact and the extent of the possession ıs an infe 
having regard to the nature of the subject and the possessic 
is susceptible, Minerals are inaccessible in the earth; it ıs ı 
take aé¢tual physical possession of a whole mineral feld 
occupation must necessarily be partial until the whole mineral 
ed. This circumstance has to be borne in mind ın determin) 
of possession. 

The respondent Coal Company was in possession of a vil 
of a lease, containing an express power to work the un 
This, their lessors had no right to confer, as it was conce 
lessors who, in their turn, claimed under a sanad granted b; 
oi the plaintiff, had only surface rights and no rights to the 
minerals. In a swt by the plamtiff for a declaration of 
minerals and an injunction to restrain the defendants 
the coal, it was found that the village was trea 
of property and the minerals underlying it co 
fined unit. Rent was paid for the village as a wh 
had been systematically carrying on the colliery wo 
sank three pits ai different points and made bores in 
in the village they chose, openly and without 
and actings were consistent only with the asse 
minerals under the whole village. In these circum 
the fact that the company may not have worked 
years was immaterial, if for twelve years, th 
operations in various parts of the field. Thei 
statutory period was effective possession not o 
village but of the whole mineral field underly: 
plantif. For such period, the plaintiff has been 
held and the suit brought in 1919 was, therefore, h 

Glyn v. Howell, (1909) 1 Ch. 666, distinguish 

Judgment of the High Court, Patna, affirmed. 

Appeal No, 101 of 1926 from a decree 
Patna, dated the 11th June, 1925, reversing 
Special Subordinate Judge at Daltongunj, 
1921, in favour of the appellant’s father, Bab 
Roy, deceased (now represented by the app 
which he brought against the lst respondent compan, 
after called “the company”) and others. 

The plaintiff, who was the proprietor of the Bisram 
in the district of Palamau, claimed against the defend. 
claration of his title to the coal under the village of Rajh. 
estate, an injunction restraining the company from wc 
removing the coal, payment for coal already removed by 
pany and other incidental relief. 

By a sanad, dated the 21st February, 1789, the pr 
in-tttle of the plaintiff granted certain tenancy riglits ov 
Rajhara to Pande Shiva Ram and.Pande Shankar Ra 
to the payment of an annual reut of Rs. 41. By a 
patta, dated the 7th July, 1855, some of the descenda1 
said Pandes assigned their rights in the said Mauza in - 
tion of an annual rent of Rs. 69 to the then secreta 



















an 
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The plaintiff relied in his plaint upon the said sanad and 
at by the terms thereof only the agricultural rights passed 
sees, and that no mght to the minerals was granted 
By their written statement of defence the company, 
the principal respondents in the present appeal, claimed 
that by virtue of their sanad and patta, they and the 
endants were “the full proprietors of Mauza Rajhara 
ice and underground,” the plaintiff being ‘‘only entitled 
qual quit rent of Rs. 41”. They also pleaded adverse 

and that the plaintiff having “always treated and 
hese defendants as lawful and legal owners to the minerals 
1 village,” was estopped from denying their title thereto. 
e trial of the suit several issues were framed, of which 
owing are material for purposes of the present report: 
er the defendants have been in adverse possession of the 
ghts of Mauza Rajyhara for more than 12 years? 


the incidents of a Jamabrit tenure include minerals? If 
dants full owners of Mauza Rayhara, including the 
















laintiff is the legal owner of the minerals of Maura 
is he entitled to the injunction as prayed for? 
laintiff or his predz-essors-in-interest have ever 
e defendants or theit predecessors-in-interest as 
s of Maura Rajhara, and whether his claim is 
acquiescence? 
Judge held on issue 7 that the sanad passed 
rals, and this contention was not pressed by 
y in the High Court. The learned Judge 
was no adverse possession and no estoppel, 
ecree in the plaintiff’s favour and awarded him 
as damages. 
the defendant-company to the High Court, Patna, 
ed Judges (Adami and Das, JJ.) agreed that no 
e minerals passed under the sanad of 1789, but they 
down to 1895 the plaintiff and his predecessors were 
s of the minerals, which belonged, first, to the Maharaja 
mi, and then to the Government, who had by acquies- 
eited their rights to the defendant-company. They were 
pinion that if the plaintiff and his predecessors were 
the minerals prior to 1895, the company had acquired 
‘reto by adverse possession. They accordingly allowed 
| and dismissed the suit. The plaintiff thereupon pre- 
present appeal to His Majesty in Council. 
ihn, K.C., Ratkes, K.C. and Jardine for appellant. 
te, K.C. and D. MacNair for respondents. 
November, 1930. Their Lordships’ judgment was 
by 
ı MacmILtan.—tThe subject-matter of dispute in this 
the right to the minerals and particularly the coal lying 


—24 


=- 


Macmillan. 
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under the village of Rajhara. The plaintiff, now the 
claims that these minerals belong to him in virtue o 
prietorship of the Bisrampur Estate, within which 1 
of Rapghara lies, and in his plaint prays for a declarat 
effect. 

It appears that by sanad, dated the 21st Febru 
an ancestor and predecessor-in-title of the plaintiff g 
village on Jamabrit tenure to Pande Shiva Ram a 
Shankar Ram. The successors of the latter in turn ' 
1855 a mukarrari patta or lease of the village to the 
of the Bengal Coal Company, Limited, on behalf of 
pany with an express right to work the underlying c 
suit is directed against the Coal Company and 
tepresentatives of the grantees under the sanad o 
are also the representatives of the grantors o 
1855 in the company’s favour. 

So far as the lease of 1855 is concern 
title to the mineral rights in question depen 
the lessors to grant these rights. The sol 
consisted of the Jamabrit grant of 1789. 
that in the case of such a grant nothing sh 
will convey the mineral rights, and the 
no express grant of the minerals. It th 
mineral rights on the grantees, and this, ind 
been conceded by the defendants in the High 
that the grantors of the lease of 1855, havi 
title to the mineral rights in the village, were n 
them to the Bengal Coal Company. Both 
Judge and on appeal the High Court of Judica 
have accordingly held that the defence fails, so far a 
on the lease of 1855 taken by itself—that lease, as re 
mineral rights, having been granted a non domenis. 
conclusion their Lordships agree. 

But the defence contained a challenge of the tb 
plaintiff himself to the ownership of the minerals, 
attacked the plaintiff’s title to sue for the -declaration 
asked. The precise ground of this attack was not s 
the defendants’ pleadings, but, despite the plaintiff: 
was developed in the course of the proceedings and 
was fully investigated both by the Subordinate Judge 
High Court. The former held that the attack failed 
latter held that it succeeded. As will appear, their 
do not find it necessary to examine this aspect of th 
geed only mention that in the view of the High Cou 
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jeral rights m question was at least till 1895, and pro- 
l is, vested in the Government. Consequently when 
it appeal was partly opened before their Lordships on 
February, 1929, attention was drawn to the fact that 
-ment wąs not a party to the case and was not repre- 
‘hough important questions possibly affecting the title 
yvernment to minerals in India generally were raised. 
al was, therefore, directed to stand over in order that 
lence might be intimated to the Secretary of State for 
a reply to their Lordships’ communication, the Secre- 
tate has intimated that the Government of India does 
ose to intervene in the appeal, and the case having 
n set down for hearing, their Lordships now proceed 
> of it. R g 

t expressing any opinion as to the soundness of the 
en by the High Court, their Lordships propose 
e plaintiffs title embraced the mineral rights 
consider what has become the main issue in 
before them, namely, whether the plea of 
pany that they have acquired a title to the 
tatute of Limitations is well founded. ‘Fhe 
the Subordinate Judge but sustained as an 
of judgment by the High Court. It is plain 
tion of the Company is made out there is an 
















ndian Limitation Act (IX of 1908) # is pro- 
suit for possession of immovable property of 
tiff while in possession of the property has been 
or has discontinued possession shalt be dismissed 
ed after a period of twelve years from the date of 
sion or discontinuance ‘of possession (sections 3 and 
ie First Schedule, No. 142). It is also provided that 
t for possession of immovable property or “any interest 
ot hereby otherwise specially provided for” if instituted 
sriod of twelve years from the time when the possession 
lefendant hecomes adverse'to the plaintiff shall be 
t (Ibid. No. 144). 
Courts below appear to have treated the present case 
y an issue of adverse possession under No. 144 rather 
dispossession under No. 142. In the result the 
n is here probably not material as adverse possession by 
idant may and in the present instance does imply dis- 
a of the plaintiff.* l 


re the judgment originally continued as follows:—“ Their Lord- 
ever, think it right to pomt out that the case in their view falls 
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The present suit was instituted in 1919 and the « 
therefore, is whether the defendant company have es 
dispossession of the plaintiff for a period of twelve ye 
ceding 1919. They will have established this if they c 
that they have for such period been in possession to tf 
sion of or adverse to the plaintiff. 

‘On the evidence,” says Adami, J., ‘I find that the defen 
pany were in possession of Rajhara and were working the c 
raising coal to a greater or less degree all through the years 1% 
and that it is not proved that at any time m 1912 the work wo 
by a notice [rom the plaintifs nor was the colliery abandone 
fore even if the plaintiffs had proprietary rights in the minert 


the period the defendants were in adverse possession for 12 
would gain title” 


The evidence as to the mining activities of the co 
Rajhara was subjected to a minute and critical 
Mr. Upjohn on behalf of the appellant. He 
absence of records of continuous working f 
of the three pits which were in existence in 
and. fmally maintained that, in any event, i 
that as regards one of the pits there had: b 
sion for twelve years, the company thereby 
to the particular area of coal of which it w 
possession for the requisite period and nq mo 
was the small area worked by No. 3 pit. S 
contended, could not be held to confer a righ 
under the whole village which comprised some 


















Now there is undoubted authority for the p 
where a person without any colour of right wr 
possession as a trespasser of the property of another, 
which he may acquire by adverse possession will be 
limited to what he has actually so possessed. The 
itum prescriptum quantum possessum is rigorously 
to him. And it has been held in the case of mines tl 
is no presumption in law that the possession of a p 
seam infers possession of the whole seam, much less o 
seams in the mineral field in which part of a seam ) 
worked. On the other hand; possession is a question 
and the-extent of the possession may be an inference 
(Low Moor Company v. Statiley Coal Compan: 
McDonnell v. McK mty* and see Ashton v. Stock.?) 





to be decided under No. 142’? The sentence was omitted in t 
judgment issued by the Board. 
E 186. o a 
3. (1877) 6 Ch.D. 
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considering the character and effect of acts of posses- 
he case of a mineral field, it is necessary to bear in mind 
ire of the subjekt and the possession of which it is 
le. Owing to the inaccessibility of minerals in the 
: is not possible to take actual physical possession at 
a whole mineral field: it can be occupied only by ex- 
the minerals and until the whole minerals are ex- 
the physical occupation must necessarily be partial. 
d question is what in fact has been possessed. 
he present case the village of Rajhara has always been 
as a unit of property and the minerals underlying it 
e a defined unit as much as the surface overlying them. 
tence of coal under the village has long been known, as 
ting of the invalid lease of the minerals in 1855 to a 
ny itself evidences, and workings have been inter- 
ried on in the area for a very long period. The 
v map of 1865-66 shows two shafts in Rajhara. 
District Gazetteer systematic operations were 
ipany at Rajhara in 1901, and although it 
systematic operations referred also to work- 
g colliery the Subordinate Judge is satisfied 
two pits in Rajhara itself. The workings 
nly described as d colliery, a comprehensive 
es both the worked and the as yet unworked 
defined area. It was of the colliery in this 
mpany claim to have been in possession. The 
oal company have throughout, indeed, been con- 
th the assertion of a right to the minerals under 
age to which they thought they had right. They 
at least three pits at different points, two of them 
wf a mile distant from the third. They selected the 
their own discretion, brought the requisite plant on to 
id and erected bungalows for their mining employees. 
1s, who was resident assistant manager of the colliery 
ra from 1907-8 to 1913, himself made bores in the 
eld during his time. It is nothing to the purpose that 
pany may not have worked any one pit for twelve 
tinuously if for twelve years they have car- 
operations in various parts of the mineral 
he fact that one pit in a mineral field is 
ted and another opened in a different part of the field 
vores are sunk in likely places is excellent proof of pos- 
f the whole area. There was no concealment on the 
ae company; they behaved openly as persons in posses- 
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sion not of one pit, but of the mineral field underly 
village as a whole, and as entitled to sink pits anywl 
the village they chose. All this they did without any ct 
from the plaintiff or his predecessors, and in the bona fid 
that their lease entitled them to work the minerals anyw 
the area let. 

The case of Glyn v. Howell is distinguishable. 
the operations of the trespasser had been confined to : 
area of two acres and he had made no attempt to we 
other part of the field. Here the operations of the c 
were only consistent with their being, as they conces 
possession of the whole minerals under the village as th 
in law in legitimate possession of the whole surface 
plaintiff received rent from the company for the vi 
whole and the receipt of this rent from a-compan 
significant a name as the Bengal Coal Company, 
actually carrying on mining operations at vario 
village, is indicative of recognition of their 
underlying minerals as well as of the surfa 

Their Lordships are not at all disposed 
weaken the principle that as a general rule w 
ed on an adverse possession the title will be_li 
of which actual possession has been enjoyed 
cation of this general rule must depend upon 
particular case and in the present instance 
having regard to the whole circumstances and 
further the details of the evidence so closely an 
the High Court and again at their Lordships’ b 
selves in agreement with the view expressed by A 
the passage above quoted, and are of opinion that the 
had by the company for a period of at least twelve year 
their occupation was effective possession not only of 
face of the village but of the whole, mineral field ur 
it, and that for such period the plaintiff has been dis} 
of the whole mineral field. Their Lordships will, t 
humbly advise His Majesty that the appeal be dismis 
costs. i ; 

Solicitors for appellant: Watkins.& Hunter. 


Solicitors for respondents: Sanderson, Lee & C 
K.J. R Appeal è 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—Mr. Justice Reuzty AND Mr. JUSTICE 
ANANTAKRISHNA ATYAR. 


Rao Bahadur A. T. Pannirselvam .. Peitttoner* 
v. 
A. Veeriah Vandayar and another .. Respondents. 


Madras Local Boards (Amendment) Act (Madras Act XI of 1930), if 
retrospecttue—Transitional rules, Rr. 5 (3) and 6 (1) (3)—Scope of— 
Madras Local Boards Act (XIV of 1920) as amended, S. 54 (2) and pro- 
vso—Apphecabiity to pendurg proceedings—S. 57 (3)—Effect of—Interpre- 
tation of statutes. 


The questions for consideration in this case were whether the provisions 
of the Madras Local Boards (Amendment) Act were retrospective and 
whether the Subordinate Judge before whom a petition contesting the elec- 
tion of the petitioner was pending at the tme the Amending Act came 
into force had lost his jumsdiction to entertain the petition by virtue of 
ithe new proviso to S. 54 introduced by the Amending Act. 


Held, (1) A statute other than one dealing with procedure shall not 
be construed so as to have retrospective effect unless the intention of the 
legislature that it should have such an effect'appears in its terms or by clear 
and necessary implication. 

(2) A declaratory Act or even a declaratory provision in an Act not 
in its general character declaratory, may have retrospective operation. But 
the Madras Local Boards (Amendment) Act is an amending, not a decla- 
ratory Act, and S. 54 of the Act, as re-enacted by the Act of 1930, changes 
the law in two respects. (+) An officer of Government, as defined by the 
Amending Act, is disqualified not merely for election but for holding 
office as member as well (#) The proviso lays down that not all salaried 
officers of the Government shall be excluded from election but only those 
who are whole-time servants of the Government. 


` (3) The second proviso to S. 54 refers to the future. It does not 
interfere with the procedure of a Court in a matter already pending 
before it. 


(4) Rule 5 (3) of the transitional rules contained in the schedule to 
the Amending Act only makes any new remedy provided by the Amend- 
ing Act available ın pending proceedings. It does not say, nor can it be 
construed as laying down, that the old remedy available when the proceed- 
ings were instituted had gone. On the other hand, the context of that 
sub-rule indicates that it refers to applications or suits by or against a 
Local Board and not to litigation between individuals 


(5) Rule 6 (1) (c) of the transitional rules which provides that the 
President and Vice-President of the Board holding office at the commence 
ment of the Act shall hold office up to the date fixed by the Local Gov- 
ernment implies they have been validly elected to the office, without any of 
the disqualifications which would make a person ineligible for election. It 
is not the object of the rule to bar an investigation of their disqualifications 
or condone their disqualifications, if any. Nor can a candidate be deemed 
to ‘‘hold office” within the meaning of the rule merely by reason of the 
provisions of S. 57 (3). . 


*C.R.P. No. 1326 of 1930. 29th October, 1930. 
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The jurisdiction of the Subordinate Judge was not therefore affected 
in any way by the Amending Act. ~ 


The question whether a Government Pleader and Public Prosecutor in 
the muffasal is a ‘‘salaried officer under Government” is a mixed question 
of fact and law with which the High Court will not ordinarily interfere. 


Petition under section 115 of Act V of 1908 and section 
107 of the Government of India Act praying the High Court 
to revise the order of the Court of the Subordinate Judge of 
Tanjore in O.P. No. 40 of 1930. 


The Advocate-General, P. Venkataramana Rao and R. Sun- 
daralinganı for petitioner. 


T. R. Venkatarama Sastri, K. P. Ramakrishna Atyar and 
N. Rajagopala Aiyangar for respondents, 


The Court delivered the following 


JUDGMENTS. Reilly, J—The petitioner in this revision 
petition was elected President of the District Board of Tanjore 
in January last. His opponent at that election, the respondent 
here, put in an election petition in the Court of the Subordinate 
Judge of Tanjore early in February of this year Unfortu- 
nately for various reasons the disposal of that petition was 
delayed until the 4th of September last. The petitioner here 
has urged before us that by the 4th of September the Subordi- 
nate Judge had lost jurisdiction to deal with the petition in con- 
sequence of a new Act, which had come into force, Act XI of 
1930. There is no dispute that at the time when the electio 
petition was presented to the Subordinate Judge he had juri 
diction to dispose of it; nor is it suggested before us that he 
lost jurisdiction until the new Act came into force on the 26th 
August, 1930. The Subordinate Judge found that the election 
of Mr. Pannirselvam, the petitioner here, was void and ordered 
a re-election. That decision of the Subordinate Judge is con- 
tested before us for various reasons. But the reason which has 
occupied our attention and with which only I think it necessary 
to deal at any length is the allegation that at the time he dispos- 
ed of the petition the Subordinate Judge had no jurisdiction to 
do so. For the election petitioner, Mr. Veeriah Vandayar, it 
is contended that, as admittedly the Subordinate Judge had 
jurisdiction to deal with the petition when it was presented to 
him, the new Act did not deprive him of jurisdiction. 


The new Act amends in many ‘particulars the Madras Local 
Boards Act of 1920, which was in force when this election took 
place and under. the provisions of which Mr. Veeriah Vandayar 
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which does not involve both of the following incidents, namely that the 
incumbent (a) is a whole-time servant of the Government, and (b) 13 
remunerated either by salary or fees,” 


It cannot be denied that that provision as re-enacttd does 
clear up any doubts which might be felt and which had been 
felt as to whether a Public Prosecutor and Government 
Pleader could be elccted as a member of a District Board. But 
it goes a good deal further than that, as has been pointed out 
by Mr. Venkatarama Sastri for the respondent here. It amends 
section 54 (2) of the old Act in two marked ways. The old 
section said that no salaried officer of Government shall be 
qualified for election as a member of a Local Board. The new 
section says that not only will no officer as interpreted by the 
proviso immediately following be qualified for election but no 
such officer will be qualified for holding office as a member of 
a Local Board. That is somethng far more than merely de- 
claring the law. That is a plain amendment of the law. And 
when we go on to the proviso immediately following, under 
which certain persons who are officers of Government are not 
to be held officers of Government disqualified by this sub-section. 
we find instead of “salaried officers’ of Government being 
mentioned whole-time servants of Government who are remu- 
nerated either by salary or fees are mentioned. That again 
makes a very distinct change in the law. Salaried officers of 
he Government were excluded from election by the old section 
ren though not whole-time servants of the Government. Such 
ficers are not now disqualified for election or for holding 
office as members of a Board, though they were disqualified for 
being elected before. When we examine the sub-section in 
that way and find that it makes two marked changes in the law, 
even though it may have cleared up doubts, and have been in- 
tended to clear up doubts, in respect to the eligibility of persons 
holding such offices as Government Pleaders and Public Prose- 
cutors, we cannot treat it properly in my opinion as a declara- 
tory provision. But of course, had it been a declaratory pro- 
vision, that would not necessarily have affected the jurisdiction 
of the Subordinate Judge. It would have declared the law by 
which he had to decide the question before him; but it would 
not have taken away his jurisdiction. What is urged in that 
connection is that the Subordinate Judge lost his jurisdiction 
in consequence of the second proviso to section 54 (2) of the 
Act as amended, which runs: 


“Provided further that, if any question arises either before or after 
an election whether any person is or is uot disqualified under this suh- 
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section, the question shall be referred to the Local Government, whose 
decision shall be final.” 


It is suggested that, when that provision came into force, 
the Subordinate Judge lost jurisdiction to decide the question 
which was properly before him in the election petition already 
instituted. Now to my mind the natural readihg of that 
second proviso is not to that effect. Its words are: “If any 
question arises’. That in itself is no indication of the past. 
The next words on which the learned Advocate-General laid 
stress were “either before or after an election’. Those words, 
I do not think, help him because they are still in the natural 
construction of the sentence referring to future matters. “Tf 
any question arises before an election” that does not mean 
“has arisen in the past.” “If any question arises after an elec- 
tion” neither does that refer to any question in the past. And 
it is of interest to notice that the whole of that sub-section (2) 
of section 54 in its new form is grammatically in the future 
tense, a matter which we cannot ignore when dealing with the 
contention that a particular provision, not explicitly retrospect- 
ive, not described explicitly as declaratory, is yet to be con- 
strued as retrospective in its effect. The importance of that 
use of the future tense was pointed out in Swmihtes v. 
National Association of Operative Plasterers* in connection 
with the question whether a new provision should be applied 
to a pending action. To my mind we cannot find that any. 
thing in section 54 (2) as re-enacted by Act XI of 1930 i 
retrospective in its effect. ‘ 
r 

But there is another provision on which the learned Advo- 
cate-General strongly relied. There is a schedule at the end 
of Act XI of 1930 containing some rules, which are described 
as “transitional provisions,” provided for certain matters until 
the amendments made by the new Act come into full force. 


One of those rules, R. 5 (3) runs: 


“Any remedy by way of application, suit or appeal which is provided 
by the said Act (that is the Madras Local Boards Act, 1920) as amended 
by this Act shall be available in respect of proceedings under the said 
Act : pending on the date of the commencement of this 
Act, as if the proceedings in respect of which the remedy is sought had 
been instituted after the commencement of this Act.’’ 


The learned Advocate-General has contended that the 
effect of that rule is that the remedy open to the objector in 





4 (1909) 1 K.B. 310 
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an election petition under the Act before the amendment is Pannlvselvam 
replaced by a new remedy under the Act and itself has dis- Veeriah 
appeared. That is not what R. 5 (3) grammatically says. i 
What it says is that any remedy by way of application, suit or Reiliy, J, 
appeal which is provided by the said Act as amended by this 
Act shall be available in pending proceedings. First, it is to be 
noticed that that rule disposes of the contention that the pro- 
ceedings before the Subordinate Judge in the election petition 
were somehow guillotined by the new Act and came to a final 
end when the new Act came into force. But it must be borne 
in mind that it provides literally that any new remedy provid- 
ed by the new Act shall he available in the pending proceed- 
ings. It does not say that the old remedy available when the 
proceedings were instituted has gone. We are asked to inter- 
pret it in that way. But surely that would be a most back- 
handed way of expressing such a result. Indeed I can hardly ima- 
gine that, if the Legislature really wished to bring all election 
petitions properly instituted under the Act before this amend- 
ment to an end, had they not been disposed of when the 
new Act came into force, that would have been stated in clear 
and simple language. It would be a strong course to cut short 
proceedings in such a petition, on which an aggrieved person 
= had properly embarked, though no doubt it would have been 
\ within the competence of the Legislature to do that. But, if 
such a very unusual thing was to be done, surely we should 
pect it to be done in plain language, not by an implication in 
a‘rule such as this, an implication which cannot strictly be found 
in the language used. But I think that Mr. Venkatarama Sastri 
has really provided us with the right explanation of R. 5 (3) 
of these transitional provisions. He has pointed out that R. 5 
has four subrules in it. The first provides that the 
property and rights used, enjoyed, possessed by, vested in, etc., 
a Board in existence under the old Act shall, when Act XI of 
1930 comes into force, pass to the Board which takes its place. 
Sub-rule 2 provides that proceedings of the old Boards may be 
continued, so far as they are not inconsistent with the new 
Act, by the new Boards concerned. Sub-rule 3 then provides 
for remedies by way of application, suit or appeal provided by 
the old Act as amended by the new Act being available in pend- 
ing proceedings Then comes sub-R. 4, which takes up each 
of the three previous sub-rules in turn and provides that, if any 
dispute arises as to the Local Board to which any property, 
right, interest or liability 1s to pass under sub-R. 1, or as to the 
Local Board by which any proceeding is to be continued under 
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sub-R. 2 or as to the Local Board to or against which any 
remedy is to be available under sub-R. 3, then that question — 
shall be referred to the Local Government, whose decision shall 
be final. When we take the whole of R. 5 together, including 
the provision in sub-R. 4 for deciding disputes on that point, 
I think it is clear that all these subrules refer to the Local 
Boards concerned and that sub-R. 3 refers to applications, 
suits or appeals by or against a Local Board and not to applica- 
tions or litigation between individuals, such as election peti- 
tions, in which one person attacks the election of another person. 
If that is the correct view to take, then R. 5 (3) of the transi- 
tional provisions had no effect upon the jurisdiction of the 
Subordinate Judge. 

But a modified contention was put forward by the learned 
Advocate-General in the course of his argument that, even if 
the Subordinate Judge’s jurisdiction to deal with the clection 
petition before him was not affected by the new Act, the second 
proviso to section 54 indicated a new procedure which he was 
bound to follow in deciding the question before him, the ques- 
tion whether Mr. Pannirselvam was disqualified for election. 
As I have pointed out, the second proviso to section 54 as re- 
enacted is that, if any question arises whether any person is or 
is not disqualified, the question shall be referred to the Local 
Government, whose decision shall be final. It is not disputed 
that a new provision in regard to procedure might well have’ 
retrospective effect so as to apply to pending litigation, and 
what is suggested is that the Subordinate Judge in this case, 
once Act XI of 1930 came into force, instead of trying to 
decide the question whether Mr. Pannirselvam was disqualified 
or not. should have referred it to the Local Government and, 
when he got the Local Government’s ruling, should have dis- 
posed of the petition before him accordingly. It is interest- 
ine to notice that in the transitional provisions, to which I 
referred just now. certain questions as to which Board of the 
new Boards to come into being is to have anv property or to 
continue proceedings or to have a remedy in suits and so on are 
to be referred to the Local Government, questions which with- 
out that provision might have to be decided by a Court; and 
there is no douht that after Act XI of 1930 came into force a 
question ahout the disqualification of a person by reason of any 
office he held under the Government would have to be referred 
to the Government. But it is going a very considerable leneth 
to urge that that provision. the second proviso to section 54 (2) 
as re-enacted, was intended to apply to the procedure of Courts — 
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dealing with election petitions already properly before them. Pannirselvem 
No aoupt the Legislature could have applied a new procedure to Veestah 
such inquiries. But to my mund if that had been their inten- = Vandayar. 
tron, something much more clearly stated would have been — Rely, J. 
iound in regard to the matter. lt is not necessary to interpret 
the second proviso to section 54 (2) as re-enacted in that way; 
and without something far more clear IÍ am not prepared to 
infer that the intention of the Legislature was to interfere 
with the procedure of a Court in a matter already pending 
before it, remembering that this Act Xl of 1930 has nothing 
in its general scope to do with the procedure oi Courts at all 
However, that is not the end of the argument for the peti- 
tioner here. It is urged that there are other provisions, other 
rules in the transitional provisions which oust the jurisdiction 
of the Subordinate Judge. R. 6 of those transitional provi- 
sions provides that, notwithstanding anything contained in the 
Madras Local Boards Act of 1920 or the amending Act, the 
members of every District Board or Taluk Board holding 
office at the date of the commencement of the amending Act 
shall be deemed to have been elected under that Act and their 
term of office shall extend to a date to be Gxed by the Local 
Government not more than a year after the coming into force 
of the amending Act for the purpose of new elections to the 
new Boards. And in R. 6 (1) (c) it is provided that the 
President and the Vice-President of the District Board or the 
aluk Board holding office at the commencement of the amend- 
Act shall hold office as President or Vice-President, as the 
case may be, up to the date so fixed by the Local Government. 
It has been urged by the learned Advocate-General that the 
effect of that 1s that a President holding office at the date when 
the new Act came into force, ‘that is, on the 26th August, 1930, 
will be entitled to remain in office until the date fixed by the 
Government, which, I believe, is the 25th August, 1931, how- 
ever irregular may have been the method by which he has come 
to hold office, any election petition instituted against him under 
the old Act before the new Act came into force having no 
longer any effect. That is a surprising contention, and we 
should have to be very sure that the rules had that effect before 
we could accede to it. There are various reasons which under 
the old Act could be urged why an election was invalid, why a 
candidate for an election was disqualified. According to the 
Jearned Advocate-General’s contention in this part of the case, 
however serious might be the disqualifications which might be 
urged against an elected President in an election petition pend- 
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ing at the date when the new Act came into force, that is, on 
the 26th August, 1930, all those disqualiications would evaporate 
for the period until the date fixed by the Government, as it 
happens a year later, for the new elections. If he were dis- 
covered to be a deaf-mute or a leper, if he were discovered to 
have been an adjudicated insolvent, ıf he had any other of the 
disqualifications which might have been made the basis of an 
election petition against him, none of them would. have. any 
effect for the period until the new elections were to be held, 
that is, for the ensuing year. In connection with that argument 
it is interesting to observe that R. 6 (1) (æ) of the transitional 
provisions makes the holding of office by members of. Boards 
for the period until the date fixed by.the Government for the 
new elections subject to the provisions-of sections -54 (2), 56 
and 59 of the Act. That is, the members holding office when 
the new Act came into force are to continue to hold office 
subject to those sections which provide -for certain supervening 
disqualifications, many of them of the same nature as the -dis- 
qualifications which would have made a man ineligible for elec- 
tion and might be the subject of an election petition; and the 
members are to hold office subject also to section 57, which 
provides for those disqualifications being decided by the Dis- 
trict Judge. Similarly R. 6 (1) (c) provides that Presidents 
and Vice-Presidents of Boards are to continue to hold office ^ 
until the date fixed by the Government for the elections sub~ 
ject to sections 15, 43 and 44, that is, subject to the provision’ 
for their vacating office in certain events or for their removal 
by the Government in certain events or as the result of a vote 
of “no confidence’. So it will be seen that members are not 
to hold office from the date on which the new Act 
comes into force until the date fixed by the Govern- 
ment for the new elections irrespective of any disqualification 
which may occur to them, nor are Presidents and Vice-Presi- 
dents to hold office irrespective of the ordinary provisions for 
their vacating office in certain circumstances or for their re- 
moval. ‘Then why are we to jump to the conclusion that all 
questions of disqualification which might be raised in election 
petitions are to lapse, that a member or a President is to hold 
office however he might have been disqualified for getting into 
that office originally? The learned Subordinate Judge in dealing 
with this matter has come to the conclusion that in Rr. 6 (1) 
(a) and 6 (1) (c) “holding office” means validly holding 
office. That certainly gives a reasonable interpretation to those 
two rules. It has been urged by the learned Advocate-General 
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that under the provisions in regard to election petitions when 
there is a petition pending against a member or a President, he 
is entitled to hold office until the petition is decided, and there- 
fore Mr. Pannirselyam in this case was holding office at the 
date when Act XI of 193C came into force because for various 
reasons this petition against his election had not been disposed 
of. But neither the new Act nor the old Act explicitly pro- 
vides that members or Presidents against whom election peti- 
tions are pending shall hold office until the petitions are dis- 
posed of. On the contrary, if they are found to be disqualified 
in such petitions, the order which has to be made is that their 
elections are void. What the old Act provided by section 57 (3) 
was that “pending such decision the member shall be deemed 
to be qualified.” What the Act as now amended provides is 
that “pending such decision the member shall be entitled to act 
as if he were not disqualified.” That is a very different thing 
from providing that he holds office pending the decision; and 
in my opinion the learned Subordinate Judge was right in find- 
ing that at the date when Act XI of 1930 came into force 
Mr. Pannirselyam was not holding office as President of the Dis- 
trict Board within the meaning of R. 6 (1) (c) of the transi- 
tional provisions of the new Act. That being so, we cannot 
find that he holds that office by virtue of those transitional pro- 
‘visions and is so immune, as has been contended, from the juris- 
diction of the Subordinate Judge from the date when the new 
Act came into force. In my opinion all these contentions that 
the Subordinate Judge had no jurisdiction to dispose of the 
petition before him on the 4th September, 1930, fail. 


It is also urged in the petition before us that apart from 
any question of jurisdiction the learned Subordinate Judge’s 
decision that Mr. Pannirselvam was disqualified as a salaried 
officer under the Act before it was amended was wrong. 
Whether his decision on that point was right or wrong, it does 
not appear to me to be a question with which we need deal on 
this occasion. It is not a question properly coming before us 
in revision proceedings under section 115 of the Code of Civil 
Procedure. Whether he decided rightly or wrongly, if he had 
jurisdiction to decide the matter, then we cannot find that there 
was anything illegal or materially irregular in his decision. 
And in my opinion this is not a case in which we need fall 
back upon any reserve power of revision or superintendence 
which we have under any other enactment, because the question 
whether Mr. Pannirselvam was qualified or not under the 
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Pannirselvarh Madras Local Boards Act before it was recently amended is 
Veerish  not.a question of any general public importance. From the 
Vandayar date upon which the new Act came into force, 26th August, 
Reilly, J. 1930, «such a question in the particular form in which it was 
raised in this case cannot be raised any longer. ‘Therefore, it 
appears to me quite unnecessary that we should go into it now. 
In my opinion this Revision Petition should be dismissed 

with costs of respondent 1 (Advocate’s fee Rs. 250). 

pared Ananiakrishna Asyar, J.—I agree. 

Alyar, J. The petitioner before us was elected President of the Dis- 


trict Board of Tanjore, and on an election petition duly pre- 
sented, the learned Subordinate Judge has declared his election 
to be void on the ground that as Government Pleader and 
Public Prosecutor, Tanjore, he held a salaried office under 
Government and was not eligible for election as President of 
the District Board under section 13 of the Madras Local Boards 
Act (XIV of 1920); and he has, therefore, presented this revi- 
sion petition to us against that order. On his behalf the learned 
Advocate-General raised before us three contentions and Mr. 
P. Venkataramana Rao who followed him raised a fourth 
contention. The learned Advocate-General argued that, having 
regard to the provisions of the new Act XI of 1930, which l 
became law while the proceedings were pending before the 
learned Subordinate Judge, the Court had lost its jurisdiction 
in respect of this matter and that guillotine had been applied 
by the Legislature to the petition pending in the Lower Court. 
It was argued that the petition and the proceedings before the 
Lower Court “dropped automatically” in the words of the 
learned Advocate-General. But at a later stage of the argu- 
ment, the learned Advocate-General modified that position to 
some extent. As I understood him, he argued that though 
the petition might not have “dropped automatically” the pro- 
per procedure that the learned Subordinate Judge ought to 
have followed was to refer the particular point in dispute 
before him to the Local Government and to pass his final orders 
on the petition in accordance with the opinion of the Govern- 
ment thereon, and the learned Subordinate Judge not having 
done so, his order should be revised as one passed without juris- 
diction, or, at any rate, as one passed with material 
irregularity. Thirdly, the learned Advocate-General argued 
that under R. 6 of the transitional provisions, the petitioner 
before us was holding office on the date of the commencement 
of the new Act, and, therefore, the other sub-rules of R. 6 
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apply, with the result that he is secure in the holding of his 
Office till 25th August, 1931. The fourth point that was 
argued by Mr. P. Venkataramana Rao who followed the Advo- 
cate-General on behalf of the petitioner was that the learned 
Subordinate Judge was not right in his finding that a Government 
Pleader and Public Prosecutor in the mufassal is a salaried 
officer under the Government and as such ineligible for election 
as President of the District Board. 

To take’ the’ last point first: it is at the highest only a 
mixed question of fact and law whether a Government Pleader 
and Public Prosecutor in the mufassal is “a salaried officer 
under the Government.” -I proceed on the assumption that it 
is a mixed question of fact and law. From the records before 
us it appears that on this question the Government held differ- 
ent views on different occasions. We find from Ex. A that 
as early as 1887 the Government held the view that he was a 
salaried officer under the Government within the meaning of a 
similar provisión under the District Municipalities Act. In 
Hammick’s Municipal Manual published in 1905 I find a state- 
ment to the same effect (See page 29). A reference to Ex. III 
would show that subsequently the Government were advised 
that the amount paid to a Government Pleader and Public Pro- 
secutor could be said to constitute “only retaining fee,” but 
could not be said to be “salary” and consequently that the Gov- 
ernment Pleader is not “a salaried officer” under the Govern- 

ent. Whichever might be the correct view, the finding arrived 
at by the learned Subordinate Judge is on a mixed question of 
fact and law. I am not sitting here in appeal against the learned 
Subordinate Judge’s finding upon that question. The High 
Court’s power of revision does not ordinarily extend to ex- 
amine the correctness or sustainability of a finding of fact 
arrived at by the Lower Court, and I do not think that the case 
before me in any way constitutes an exception to the general 
practice of this Court. That being so, and having regard to 
the circumstance that such cases are not likely to arise in future 
—the policy of the new Act being in this respect quite differ- 
ent—I do not think that this is a case in which the High Court 
should enter into the examination of the correctness or other- 
wise of the finding on such a question. No special grounds are 
shown for us to interfere with such a finding. In this view, 
I overrule the fourth contention raised by the learned Advo- 
cate for the petitioner. . 

In order to understand and correctly decide ibe first three 
contentions raised by the learned Advocate-General, I think it 
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is necessary to keep in view the general principles of legal inter- 
pretation of statutes, and also bear in mind the exact scope of, 
and limitations imposed on, the principle relating to construction 


of statutes regarding their retrospective operation. Though 
the general position could not be disputed, yet as I think that 
most of the contentions raised by the learned Advocate-Gene- 
ral could be properly appreciated and answered if the rules of 
interpretation and its limitations be succinctly stated, I proceed 
to refer to the statement of the rule and its limitations as 
appears from decided cases and leading text-books. In Maxwell 
on Interpretation of Statutes at page 348 the rule is stated in 
these terms. Rules regarding procedure apart, 

“Upon the presumption that the legislature does not intend what 1s 
unjust rests the leaning against giving certain statutes a retrospective ope- 
ration They are construed as operating only in cases or on facts which 
come into existence after the statutes were passed unless a retrospective 
effect be clearly intended. It is a fundamental rule of English Law that 
no statute shall be construed so as to have a retrospective operation, 
unless such a construction appears very clearly in the terms of the Act, 
or arises by necessary and distinct implication; and the same rule involves 
another and subordinate rule to the effect that a statute is not to be 
construed so as to have a greater retrospective operation than its language 
renders necessary Even in construing a section which is to a certain 
extent retrospective, the maxim ought to be borne in mind as applicable 
whenever the line is reached at which the words of the section cease to be 
plain.” 

Similarly in Statute Law by Craies at pages 324 and 326 
there are similar statements of the rule. I do not propose to ` 
quote them în extenso but one paragraph at page 326 I should 
like to refer to here: 

“Perhaps no rule of construction is more firmly established than this, 
that a retrospective operation is not to be given to a statute so as to impair 
an existing right or obligation otherwise than as regards matters of pro- 
cedure unless the fact cannot be avoided without doing violence to the 


language of the enactment If the enactment is expressed in language 
which is fairly capable of either interpretation, it ought to be construed as 


prospective only’’ 
In Halsbury’s Laws of England, Vol. 27, page 159, it is 
stated: 
“A statute is prima facie prospective, and does not interfere with exist- 
ing rights, unless it contains clear words to that effect, or unless, having 
regard to its object, it necessarily does so” 


Further: 


“A statute is not to be construed to have a greater retrospective ope- 
ration than its language renders necessary.” 


Now it is therefore necessary not only to see whether the 
wording of the new Act is clear on this point but also to ex- 
amine how far it is clear and how far it necessitates retrospec- 
live application of the provisions of the mew Act, because in 
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cases of doubt, or where a line is reached, where it is not at all 
clear whether the legislature intended to have particular provi- 
sions retrospective operation or not, the rule is clear that such 
new provisions should have prospective operation only I do 
not really think that the correctness of these statements is really 
disputed, but I thought it proper to refer to these authorities only 
because it is necessary to keep in mind the exact scope and the 
limitations of the doctrine as laid down by learned authors. 


Now the learned Advocate-General argued that section 54 
as enacted by the new Act (XI of 1930) is a declaratory provi- 
sion only, and, therefore, the presumption is that the new provi- 
sions were intended to have retrospective operation. In this 
connection it is necessary that I should refer to an observation 
made by the Privy Council in the case Young v. Adams,’ because 
that observation, it seems to me, furnishes an answer to this con- 
tention of the learned Advocate-General. “Tt may be true,” 
their Lordships remark, 

“that the enactments are declaratory in form; but it does not neces- 
sarily follow that they are therefore retrospective in their operation, and 


were meant to apply to acts which had been completed or to interests 
which had vested before they became law” 


They proceed further to lay down that the context of the 
statute and the terms of the clauses in question should be ex- 
amined before even statutes which are declaratory in form are 
held to be retrospective. No doubt when it is clear from a declara- 
\tory statute that its object was to “explain” certain words or 
clauses used in a prior enactment, it would be easy to infer the 
intention of the legislature to be that the new Act should be 
retrospective. This High Court had to deal with such a ques- 
tion recently, when, for example, a question arose whether the 
meaning to be attached to the word “attested” occurring in the 
Transfer of Property Act was as explained in a later Act. The 
Jater Act—Act XXVII of 1926—was passed “to explain” certain 
provisions of the prior (main) Act. The Court had also to con- 
sider in another case what the effect of an amendment to section 
53 of the Provincial Insolvency Act was when there was doubt 
regarding the meaning of a certain expression used in the main 
Act. In those circumstances this Court held in two recent Full 
Bench decisions that having regard to the scope and the avowed 
object of the declaratory Acts they should be taken in those 
cases to be prima facie retrospective. See Veerappa Chettiar 
v. Sebramania Aiya’ and Thaticherla Pichamma v. The 


SE 





5, (1898) A.C. 469 at 474 
6 (1928) I.L R. 52 M 123: 55 M.L.J. 7 (F.B.). 
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Oficial Receiver of Cuddapah'’. Unless the intention be clear, 
either by express words used. or by necessary intendment, I 
should not be justified in holding a new Act to be retrospective. 
The Privy Council in Dellu Cloth and General Mills Co! v. 
Income-tax Commissioner, Delhi* made the following obser- 
vations as to whten statutes should be construed as retrospec- 
tive. At page 290. this is what their Lordships say: 


“While provisions of a statute dealing merely with matters of proce- 
dure may properly, unless that construction be textually inadmissible, have 
retrospective effect attributed to them, provisions which touch a right in 
cxistence at the passing of the statute are not to be applied retrospectively 
1 the absence of express enactment or necessary intendment.” 


Now keeping in mind the exact scope of this principle, and 
also the limitations which have been laid down as attaching to 
the same, I proceed to examine the material sections to which 
our attention was drawn by the learned Advocate-General. 

On the first question relating to section 54, I am not able 
to agree with the learned Advocate-General that what has been 
done under the new Act is only to “explain” the position of a 
person holding a “salaried office under the Government” 1s 
laid down by the prior Act. The legislature evidently took 
occasion to modify its policy relating to the whole matter. Under 
section 54 they have provided for a case where “a person is 
remunerated either by salaries or fees.” They have also spe- 
cially provided for other classes of officers of the Government, 
whole-trmed and not whole-timed. They have also taken careA 
to indicate that unless both these conditions are fulfilled in any 
particular case, viz., unless a person be both a whole-timed 
officer and also remunerated by salaries or fees, he could not 
be held disqualified under the new Act. Again the effect of 
such a disqualification has been extended to persons who after 
becoming’ a member, etc., become subsequently disqualified to 
hold the office. It is clear to my mind that the present is not a 
case where the statute could be said to be merely declaratory. 
The present case is, therefore, not governed by section 54 of the 
new Act, and the first contention must accordingly be over- 
ruled. . 

Again the learned Advocate-General argued that under 
R. 5, sub-rule (3) of the transitional provisions, the present is a 
case where the legislature has expressly provided that applica- 
tions made while the old Act was in force should not be pro- 
ceeded with; but that if any dispute arises, such as the one with 





7, (1930) 59 M.L.J. 686 (F.B.) z 
8 (1927) L.R. 54 IA 421: ILR 9 Lah. 284: 53 M.L J. 819 (PC). 
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which the learned Subordinate Judge was concerned, tlen the 
question has to be referred to the Local Government whose de- 
cision shall be final. It seems to me that R. 5 does not apply to 
the present case. Under the new Act the Government have 
taken power to change the areas and jurisdiction of Local 
Boards. They could extend the jurisdiction and area of one 
Taluk Board by adding new areas to the same, and they could 
cut up an old Taluk Board or take away some portion from it, 
as they think proper. The Government could also change the 
names of such Boards, etc. See sections 4 and 5 of the new 
Act. Questions will naturally arise in such cases as to which 
Local Board is to be the owner of property possessed by old 
Board, and as to which Board is to sue or be sued with refer- 
ence to particular causes of action; questions would arise whether 
notices already issued preliminary to imposing taxes regarding 
persons or properties, would be valid or not, and whether the 
new Boards would have to begin the whole process afresh. It 
seems to me that R. 5 of the transitional provisions only deals 
with cases similar to those I have suggested above. No doubt 
sub-R. (3) if it stood alone, and if it be wrested from its context, 
might lend some support to the contention. If the object was 
to enact a provision which would have the effect attributed to 
it by the petitioner, its present place between two sub-rules 
which refer to quite a different matter would be the most in- 
appropriate place to locate such an important provision relating 
to the automatic dropping of an application filed in due course 

der the old law and pending before a Court when the new 
Act came into force. Sub-rule (4) refers to any dispute arising 
as to the Local Board by which any proceeding is to be continued 
under sub-rule (2), or to or against which any remedy is to be 
available under sub-rule (3) It is thus applicable to disputes to 
which the Local Board was a party—election petitions like the 
one in question are not covered by the said rule, the Board is 
not a party to such petitions. On the other hand, if we read all 
the four sub-rules together and in harmony with one another, the 
object of R. 3 is clear, and, in my opinion, that is the correct 
view that we should take. Even if I am wrong in my view as 
regards the exact scope of R. 5, sub-R. (3), the word “available” 
occurring in the rule would seem to indicate that a new remedy 
is provided for by it which may be taken advantage of by a 
person interested in the circumstances, but it does not follow 
that that is the only remedy open to him. Remedies may be 
given by a statute, and if a new remedy is given in a case 
where an old remedy existed, the ordinary presumption is that 
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Pannireclvam this new remedy is a cumulative one and not in lieu of the old 
v, ; . 

Veeriah remedy. Itis a rule of construction that when a statute creates 
Vandayar. a new remedy in respect of a cause of action which existed under 
Ananta- the common law, this new remedy is taken to be cumulative and 
Pela not in substitution of the old remedy. If we take it that under 
‘sub-clause (3) a new remedy has been made available to a person 
in the position of the petitioner in the Lower Court, that does 
not, in this view, disable him from pursuing the old remedy, 
which he has already adopted, by way of moving the Court by a 
petition and which petition is pending before a Court. I would, 
however, prefer to base my judgment on the first of the two 
grounds mentioned by me. It therefore seems to me that sub- 
clause (3) of R. 5 of the transitional provisions is not capable of 
the construction put upon it by the learned Advocate-General 

on behalf of the petitioner. 





The last point on which great stress was laid by the learned 
Advocate-General relates to the construction of R. 6 of the tran- 
sitional provisions. The words “holding office’ occurring in 
clause (a) of R. 6 were strongly relied on. It was argued that 
as the petitioner was “holding office’ on the date when the new 
Act came into force, his term of office became secure, and that 
he was entitled to continue till 25th August, 1931, the date fixed 
by the Local Government. As I read the other sub-rules of 
R. 6, it seems to me that what is provided for by R. 6 is to 
extend the terms, and in some cases to shorten the terms, of the 4 
members, etc., referred to therein. One cannot speak of a per- | 
son’s term of office unless he validly holds that office. No doubt 
in One sense a person elected as a member, or elected as presi- 
dent, holds office (though his election is questioned) until the 
rights are finally adjudicated upon an election petition duly pre- 
sented under the Act. But both the old Act and the new Act 
make it clear that the result of the adjudication so far as his 
office is concerned is to declare his election void, and under the 
present Act it is expressly enacted that “pending such decision 
the member shall be entitled to act as if he were not disqualified,” 
section 50. In order to bring about as little dislocation as possi- 
ble in the actual transaction of business by the Boards, the tegis- 
lature has provided for the validation of those acts of such 
members and presidents which were done before adjudication 
by the Court on the validity of the elections concerned; but at 
the same time the legislature has also made it clear that when 
the legality of the election or appointment is decided against 
by the Court, the election is declared void. A trespasser who 
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might be in possession of such an office on the date of the new 
Act could not be said “to hold office” within the meaning of 
the rule. Again, R. 6 adds a proviso “subject to the provi- 
sions of sections 54 (2) 56, 57 and 59 of the Act.” 

The result ot the construction of R. 6 and its sub-rules con- 
tended for by the learned Advocate-General would be that having 
regard to the other provisions of this R. 6 allegations serious in 
the eye of the Legislature made against such candidates and 
pending adjudication in a Court are all condoned, so to speak, 
during this interim period, whereas if the same candidate be 
guilty of the same disqualification after the Act, proceedings 
could be taken against him in respect of the same. It is, there- 
fore, difficult to accept the argument that what the Legislature 
has provided for in sub-R. 6 is to condone such disqualifications 
and make such persons duly elected members or presidents, 
irrespective of all allegations made against them, though they 
are pending investigation before the Court. I do not think it 
necessary to dilate upon this part of the case, as I agree with 


my learned brother’s observations thereon. I overrule this - 


contention also. 

I must state that if the Legislature intended that the amend- 
ed section 54 is to have retrospective operation, or that an 
election petition duly filed and being inquired into by Court 
should automatically drop, or that the jurisdiction which a Court 
admittedly had when proceedings were initiated before it should 
be taken away from it or otherwise curtailed or guillotine 
applied to such pending proceedings, one should have expect- 
ed the Legislature to say so in express terms or at least by 
necessary intendment. I am not able to find any such reason- 
able indication in the new Act; and having regard to the well- 
settled principles applicable to such matters, I do not think that 
the above contentions urged on behalf of the petitioner before 
us should be accepted. 

In my view, it could not be said that the learned Subordi- 
nate Judge has in this case either exercised a jurisdiction not 
vested in him by law or exceeded his jurisdiction in the matter. 
That being so, I agree that this revision petition should be 
dismissed with costs. 

SR: Petion dismissed. 


R—-27 


Lord 
Tomlin. 
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l PRIVY COUNCIL. 

[On appeal from the Supreme Court of the Straits Settlements 
(Settlement of Penang). ] 

PRESENT :——ViscounT DUNEDIN, Lorn TOMLIN AND LORD 
RUSSELL OF KILLOWEN. 
The Official Assignee of the Estate of Cheah Soo 

Tuan .. Appellant* 
v. 

Khoo Saw Cheow .. Respondent, 


Strass Setilements Bankruptcy Ordinance, S 50t—Transfer of property 
by the wisolvent within two years before adjudscation—Omis of proof—Re- 
trial—Grounds for-—Erroneous view of the law as to onus 


S 50 of the Bankruptcy Ordinance in the Settlement of Penang runs 
as follows: 


“Any settlement of property, not being . . . . a settlement made 
m favour of a purchaser . ın good faith and for valuable con- 
sideration, . ’ shall, if the settlor becomes bankrupt within two 


years after the date of the settlement, be absolutely void as against the 
Ofcial Assignee.” 


On the admitted facts of the case, the insolvent had, within one year 
of his adjudication, transferred certain property to his wife for valuable, 
though inadequate, consideration It was held there was nothing either in 
the section or in the admitted facts to shift the burden of proof to the 
transferee. 


An erroneous view as to the law in regard to onus, as a result of 
which the Trial Judge was disabled from evenly weighing the evidence, 13 
a sufhcient ground for a new tinal. 

Appeal No. 136 of 1929 from an order of the Court of 
Appeal of the Straits Settlements (Penang), dated 8th April, 
1929, reversing an order of the Supreme Court and ordering 
a new trial. 

D. N. Pritt, K.C. and G. R. Mitchison for appellant. 
Respondent unrepresented. 

29th July, 1930. Their Lordships’ judgment was delivered 
by i 

Lord TomLIN.—This is an appeal by the Official Assignee 
of the Estate of Cheah Soo Tuan, a bankrupt, from an order of 
the Court of Appeal of the Straits Settlements (Settlement of 
Penang), dated the 8th April, 1929. 

By the order of which the appellant complains the Court of 
Appeal set aside a judgment, dated the 17th July, 1928 of 
Mr. Justice Sproule and ordered a new trial. 

Mr. Justice Sproule had declared that a conveyance, dated 
the 2nd June, 1926, by the bankrupt to his secondary wife, the 
respondent, of No. 121, Beach Street, Penang, was void as 

*P.C. Appeal No 136 of 1929, 29th July, 1930. 


TCf S 55 of the Presidency Towns Insolvency Act (III of 1909) and 
S. 53 of the Provincial Insolvency Act (V of 1920). ii 


=,- 
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against the appellant and ought to be set aside, and ordered 
delivery up of such conveyance. 

By section 50 of Ordinance No. 44 relating to Bankruptcy 
it is provided that— 


“Any settlement of property, not being . . a scttlement made in 
favour of a purchaser in good faith and for valuable considera- 
tion, . . shall, if the settlor becomes bankrupt within two years 


after the date of the scttlement, be absolutely void as against the Official 
Assignee ” 


And also that— 
“ Settlement’ for the purposes of th’s section includes any conveyance 
or transfer of property j 


The bankrupt was the sole proprietor of a “chop” or busi- 
ness called Guan Hup Hin. On the 10th June, 1927, the bank- 
rupt was adjudicated bankrupt upon an act of bankruptcy, dated 
the 18th May, 1927. 


Less than a year before the act of bankruptcy, namely, on 
the 2nd June, 1926, the bankrupt had conveyed a property 
belonging to him to his secondary wife, the respondent. 

The property in question with an adjoining piece of land, 
had been purchased by the bankrupt in November, 1919, from 
Yap Chor Ee for $35,000, of which $30,000 was left on mort- 
gage to Yap Chor Ee. Later the bankrupt sold the adjoining 
land for $10,000, which he paid to Yap Chor Ee, thus reducing 
‘he latter’s mortgage to $20,000. 

By the conveyance of the 2nd June, 1926, the property in 
question was conveyed to the respondent, subject to Yap Chor 
Ee’s mortgage for $20,000. The consideration expressed to be 
paid was $5,000, and the conveyance contained a covenant by 
the respondent to pay all principal moneys secured by the 
mortgage and to keep the bankrupt indemnified against the 
Sain, 

On the 24th August, 1927, the appellant moved the Supreme 
Court for an order setting aside the conveyance under section 50 
of Ordinance No. 44. 

At the trial certain facts were agreed, and the learned 
Judge then called on the respondent’s counsel to begin, ruling 
that the onus of proof lay on the respondent. 

In the course of the trial the depositions of the bankrupt 
on his public examination, and of the respondent upon her ex- 
amination under section 31 of the Ordinance were “formally 
put in by consent.” 

The learned Judge reserved his judgment and delivered it 
on the 26th April, 1928. He stated that the respond- 
ent’s counsel at the hearing accepted the burden of 





212 THE MADRAS LAW JOURNAL REPORTS. [ VoL. 


proof upon admitted facts. He outlined those admit- 
ted facts, which were in substance the facts to which 
reference has already been made. Upon the construction of 
section. 50 of the Ordinance he held that the burden of proof 
was thrown upon the respondent. He further held that 
$25,000 was under-value, but he added that he could not find 
il was gross under-value. 


At the end of his judgment the learned Judge said: 
‘Upon the whole I could not find that she” [fe, the respondent] 
“had proved that the conveyance to her of the property was genuine— 
I thought indeed that ıt was tainted with fraud intrinsically and apart from 
any question of the onus of proof ’’ 


He then declared the conveyance absolutely void. 


Upon appeal by the respondent the Court of Appeal direct- 
ed a new trial, holding that the Trial Judge had adopted a 
wrong construction of section 50 of the Ordinance with regard 
to the onus of proof, and had accordingly misdirected himself. 

Mr. Justice Deane, who delivered the leading judgment, 
concluded his judgment in the following words:— 


‘“‘For these reasons I have come to the conclusion that the learned 
Judge misdirected himsclf as to the onus, and that the result of the mis- 
direction was very serious, since ıt coloured his whole outlook as to the 
facts and substantially prejudiced the appellants” [meaning thereby the pre- 
sent respondent's] “chances It is true that the learned Judge, after stating 
that he could not find that she (the appellant) had proved that the conveyance 
of the property to her was genuine proceeded, I thought, indeed, that it was. 
tainted with fraud intrinsically, and apart from the question of the onus of 
proof,’ but putting aside the difficulty of understanding what 1s meant by say- 
ing that a conveyance 1s tainted with fraud ‘intrinsically’ when on the face 
of it there is nothing suspicious except that ıt 18 a conveyance by a husband 
to a wife, I do not think that a mere casual expression of this kind with 
nothing to support it can cure so serious a defect as there was in this tral 
In my opinion the judgment of the Lower Court should be set aside and a 
new hearing of the motion ordered In view of the fact that appelkant’s 
counsel in the Court below made no demur to the ruling that the onus was 
upon him, I think there should be no order as to the costs of this appeal, 
the costs of the first hearing of the Court below should abide the result of 
the new hearing.” 


Their Lordships are of opinion (1) that the Trial Judge 
was wrong in his construction of section 50 of the Ordinance; 
(2) that there was nothing in the admitted facts to shift the 
onus of proof to the respondent, and (3) that the respondent 
ought not to be precluded from objecting to the judgment, as 
the Judge’s note shows that the respondent’s counsel was called 
upon to begin as the result of the ruling given as to onus. 

The fact that the wrong party was called upon to begin, 
taken alone, might not be sufficient ground for a new trial. 
Here, however, there was more. The Trial Judge had taken 
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an erroneous view as to the law in regard to onus. His mind 
was coloured by that view, and he was thereby disabled from Tho Official 
weighing evenly the evidence. Thus the respondent was ae ee 
placed at a disadvantage as the direct result of the Trial Judge's of Cheah 
error, 

In their Lordships’ judgment the order of the Court of Khoo Saw 
Appeal was correct and the language of Mr. Justice Deane, set 
which has been already quoted, adequately and accurately ex- Lord 
pressed the position and the conclusions which should follow 
from it. 

Their Lordships will accordingly humbly advise His 
Majesty that this appeal should be dismissed. 

Solicitors for appellant: Nisbet, Drew & Loughborough. 


S.R. Appeal dõmussed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—MR. JUSTICE JACKSON. 


Chukkala Mangayyamma .. Petitoner* 
v. 
Chukkala Appalaswami .. Respondent. 
Criminal Procedure Code (V of 1898), S 488 (3)—Compromtse—Order Mangay- 
based on—Enforcement. es 


An order passed by the Magistrate in terms of a compromise between pene RREN 
the parties in the course of proceedings under this section can be enforced 
Fender sub-section (3). 
-n Budhw Ram v. Khem Devi, A I.R. 1926 Lah. 469 and Sham Singh v. 
z=" Hakam Devi, A.I R. 1930 Lah 524 dissented from 


Petition under sections 435 and 439 of the Code of Crimi- 
nal Procedure, 1898, praying the High Court to revise the order 
of the Court of the Sub-divisional Magistrate of Vizagapatam, 
dated 16th May, 1930 in Mis.-Case No. 13 of 1927. 

Kasturi Seshagiri Rao for petitioner. 

K S. Jayarama Atyar for respondent. 

The Court made the following 

ORDER.—The petitioner seeks to revise the order of the 
Sub-divisional Magistrate of Vizagapatam in an application 
under section 488, Criminal Procedure Code, by a wife for en- 
forcement of the order of the maintenance which she had 
received from that Court. The learned Magistrate has refused 
to pass any such order for reasons which it is not easy to follow. 
He says that the original order is based on a compromise, that 
therefore section 488, Criminal Procedure Code, has no longer 
any application and that the proper remedy for the petitioner is 

*Cr. Rev Case No 533 of 1930 24th November, 1930. 

Cr Rev Petition No 495 of 1930 
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pa by way of Civil Courts. Of course if the parties had settled 
the dispute by themselves without any reference to the Court, 
there would have been no order under section 488, Criminal 
Procedure Code, at all; but such settlement is evidently not what 
they contemplated. ‘The husband was prepared to consent to 
judgment without giving the petitioner any further trouble so 
long as her claim for maintenance was reasonable and therefore 
the Magistrate passed orders in the terms of this agreement or 
compromise, a very sensible arrangement which did not in any 
way detract from the force of the order. In two cases from 
Lahore, Budhu Ram v. Khem Devi! and Sham Singh v. Hakam 
Dew’, it is held that a compromise cannot be enforced under 
_ section 488, Criminal Procedure Code, and if these cases refer 
to a cofnpromise of which an essential part is the passing of 
an order under section 488, Criminal Procedure Code, I must 
respectiully differ from them. If the compromise is entirely 
independent of the Court, I agree that the Court would be under 
no necessity to pass an order under section 488, Criminal Pro- 
cedure Code The view of the matter which I have endeavour- 
ed to set forth is I think succinctly put in Ranganmal, In re? 
which is a ruling of a Bench of this Court and which finally 
settles the matter for this Presidency. The petition is accord- 
ingly allowed and the application is remanded to the Sub-divi- 
sional Magistrate for disposal according to law after hearing F 
the parties, if necessary. J 
S.R. Petiton allowed. 


7. 
Appalaswami. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS 


PRESENT:—MrR Justice Remy AND Mr. JUSTICE 
ANANTAKRISHNA ATYAR. 


Paredath Chori George .. Appellant* (Plaintif) 
v. 
Thithi Umma and others .. Respondents (Defendants). 
Paredath The Malabar Compensation for Tenants’ Improvements Act (I of 


Chori George 1909)__Lessee of a vacant “kudwyiruppu”’—Buuding a house on wt—Agree- 
E Gy cate: nremd by We predecessor of the lessee not to claim compensation for im- 
provements—Swit by the landlord for recovery of the site—Whether agree- 
vient ts enforceable 

Where a lessee of a vacant house site in Cochin town had built a 
house on the kudsyiruppu, and the landlord sued to recover it from him 
and claimed on an agrecment with the predecessor of the lessee, that 
he was not liable to pay compensation for improvements made by the lessee, 
gs ee a O 
z *C.M.A. No 228 of 1929 7th October, 1930 

1 ATR 1926 Lah 469 2 AIR 1930 Lah 524. 

3 (1902) 2 Weir 629, Cr Rev Case No. 41 of 1902 
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Held, that the Icssee was entitled to compensation in respect of the 
house, as the Malabar Compensation for Tenants’ Improvements Act applies 
hot only to agricultural tenancies but also to building leases 

SA. No. 1532 of 1925 (unreported) followed. 


Chathukuity v Kunhappu, (1927) I.L.R 50 M 813. 53 M L.J. 224 


referred to 


Appeal against the order of the District Court of South 
Malabar, dated 29th September, 1928 and made in Appeal Suit 
No. 48 of 1928, preferred against the decree of the Court of 
the Subordinate Judge of Cochin, dated 10th November, 1927 
in Original Suit No. 54 of 1925. 

B. Stiarama Rao for appellant. 

N. A. Krishna Atyar for respondent. 

The Court delivered the following 


JUDGMENTS. Relly, J—In this case the plaintiff sued to 
recover what he called a “house site” in Cochin town from the 
defendants and prayed that the defendants might be ordered to 
pay the arrears of rent due and to demolish the house built on 
the land. The Subordinate Judge who tried the case made a 
decree for the plaintiff, rejecting defendant 6’s claim that she 
was entitled to compensation for the house under the Malabar 
Compensation for Tenants’ Improvements Act. The learned Dis- 
trict Judge of South Malabar on appeal held that defendant 6 
was entitled to compensation for the house and remanded the 
suit to the Subordinate Judge. This appeal is against the order 
of remand. 

Ex. F is the lease counterpart executed by defendant 6’s 
predecessor-in-title. It is dated the 29th October, 1911. It 
shows that he had been in possession under a previous lease for 
a short period and had built a house on the site. In Ex. F he 
agreed that, if he was required {® surrender the property for 
any of certain reasons specified, including default in payment 
of rent, he was to demolish the house. It was contended for 
the defendant 6 that the Malabar Compensation for Tenants’ 
Improvements Act applied to the case and therefore the agree- 
ment that the original lessee would demolish the house and not 
claim compensation for it was invalid. The learned District 
Judge found that what let by the plaintiff’s predecessor to de- 
fendant 6’s predecessor was a kudtyiruppu, in which he had 
built a house, and that the Act applied and therefore for that 
house defendant 6 was entitled to compensation. 

It has been contended before us that what was let was the 
house. That is obviously incorrect because Ex. F makes it 
clear that the house was built by the lessee; the rent was made 
a charge upon the house as the lessee’s, and the lessee was to 


Paredath 
Chori George 


v. 
Thithi Urma. 


Rellly, J. 


Paredath 
Chori George 
v 


Thithl Umma. 


Reilly, J. 
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demolish it. It cannot be suggested that the house was ever the 
landlord’s or that it was a house that was let under Ex. F. 

Then more reasonably it was contended that what was let 
was the actual area of land upon which the house stood and no 
more, that the land concerned was merely the site upon which 
the house stood. When we examine Ex. F and the schedule 
attached to it, it is clear, I think, that that is not correct. The 
boundaries given in the schedule show that something more 
than the land upon which the house actually stood was let. 
What was let was a compound or paramba or kudiyiruppu, 
within which the house had been built. Unfortunately the 
measurements of that compound are not given in the deed; but 
it is clear from the boundaries—a lane on one side, a lane on 
the other, two parambas on another side and a neerthodu on 
the remaining side—that the compound, of whatever size it 1S, 
includes something more than the actual area on which the 
house stands. Moreover, Ex. F refers to araichas in that 
area, which the tenant is to protect. That also shows that there 
must be some compound round the house. In my opinion the 
learned District Judge was right in finding that what was let to 
the tenant was a kudiyiruppu in which he had built a house. 

The only question then is whether that is a case to which 
the Malabar Compensation for Tenants’ Improvements Act 
applies. It has sometimes been contended that that Act applies 
only to agricultural holdings. That question was recently con- 
sidered by a Bench of this Court in S.A. No. 1532 of 1925, 
and after an examination of the Act, the previous law and all 
the relevant cases it was decided that the Act applies not only 
to agricultural tenancies but also to building leases. That 
would cover the present case” Indeed it would more than cover 
the present case, in which it is not necessary to go so far. In 
Chathukutty v. Kunhappu' Jackson, J., expressed the opinion 
that the Act was confined to agricultural holdings and kudi- 
yiruppus, The decision of the Bench in S.A. No. 1532 of 1925, 
though it goes further, agrees with Jackson, J.’s view that the 
Act applies to kudiytruppus, about which, speaking for myseli, 
I have never felt any doubt. That being so, in the present case 
it appears to me that the learned District Judge was right and 
that defendant 6 is entitled to compensation for this particular 
house. 

I may add that I do not wish on this occasion to express 
any opinion whether a tenant, to whom a building is let, can 
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claim compensation for any improvements made to that 
building on the ground that the building itself must stand upon 
land and therefore he is a tenant of land within the meaning 
of the Act. That is a question into which it is unnecessary 


to go at present. E 


In my opinion this appeal should be dismissed with costs. 
Anantakrishna Aiyar, J—I agree. l 


The learned District Judge’s finding is that the present is a 
case of a lease of vacant Audtyiruppu (house site) to the 6th 
defendant who built a house thereon, and that though in a sub- 
sequent renewal of the lease there was a provision that the 6th 
defendant would on ejectment demolish the building and 
restore the site to the plaintiff, the stipulation is not binding 
on the 6th defendant having regard to the provisions of the 
Malabar Compensation for Tenants’ Improvements Act. Read- 
ing the document Ex- F as a whole, I agree with the learned 
District Judge that what was leased to the 6th defendant was not 
merely the actual site on which the house was built but the 
paramba within the four boundaries mentioned in Ex. F; and 
this is what usually happens in such cases, the tenant putting 
up a building in a portion of the paramba leased and making 
Rankurs, etc., in the other portion of his holding, (See Logan’s 
Malabar Law, Vol. II, cxcix.) I am unable to accept the 
contention of the learned Advocate for thè appellant that what 
was leased to’the defendant was a building with only the actual 
site on which the building stands. The building admittedly be- 
longs to the 6th defendant, and if the building belonged to the 
landlord there is no meaning in the provision that on ejectment 
the 6th defendant (tenant) would demolish the building (accord- 
ing to the assumption of the landlord’s) and restore the paramba 
only to the landlord. l 

I proceed on the footing that what was leased was a 
paramba and that the building stands only on a portion of the 
property leased. | 

In Chathukuity v. Kunhapput it was observed by Jackson, 
J., that the Malabar Act- applied to improvements effected’ by 
lessees of the agricultural holdings and vacant kudiyiruppus, In 
Sabju Sahib v Malabar District Board? I had a case where 
the District Board of Malabar leased certain land forming road- 
side poramboke to a person under an express condition that he 
should quit the land without claiming any compensation for 
ETS ISA Wie a OO ED AEE ETE RIL AER UOEE, SSIS GMT IE 
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improvements of any sort that might be effected by him there- 
on, 1 held that the roadside poramboke in question could not 
be said to be either agricultural land or kudtyiruppu site. I also 
held» that a substantial building put upon the roadside poram- 
boke by the defendant was inconsistent with the purpose for 
which the land was let. I accordingly held that the defendant 
was not entitled to claim any compensation under the Act in- 
the circumstances. The decision of two learned Judges in 
Second Appeal No. 1445 of 1889 (unreported) was quoted 
before me, where the Court held that the lease of a dwelling- 
house within the limits of a town for purposes of residence 
only did not come under the Act of 1887. The case before 
me not being one of a lease of a dwelling-house but only of a 
vacaħt land (roadside poramboke), it was pressed upon me 
that the observations of the learned Judge in Chathukuity v. 
Kunhappw relating to lease of vacant kudiyirubpu required 
reconsideration; but, having regard to What I understood to 
be the practice obtaining with reference to leases of vacant 
kudiyiruppus, viz., that the tenant in such cases ordinarily puts 
up a house on a portion of the paramba and make kuskurs on 
the other portions convenient for the purpose, thus convert- 
ing the paramba into a sort of garden-house (garden with a 
house therein), I stated that absolutely no grounds had been 
made out why I should not follow the same. The question has 
been again raised before us whether the Act I of 1900 
applies to leases other than leases for agricultural purposes. It 
is not necessary in this case to go into that larger question, since 
the present is a case of a lease of vacant kediyirmppu as describ- 
ed already, and a bench of two learned Judges of this Court 
has very recently held in Second Appeal No7 1532 of 1925 
that the Act applies to leases of vacant Rudtyiruppus. The 
present is, if anything, a stronger case in favour of the tenant 
than the one before the learned Judges. The 6th defendant, a 
lessee of a vacant kudiyiruppu paramba has put up a house on 
a portion of the paramba included in his holding; he is entitled 
to compensation in respect thereof, as held by the learned Dis- 
trict Judge. As I said already, it is not necessary in this case 
to say anything on the other question which was argued before 
us, whether a lessee of a dwelling-house in a town (the lease 
being unconnected with agriculture) would be entitled under 
Madras Act I of 1900 to claim compensation for improvements 
effected by him in respect of the building leased out to him. 
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I agree that the Civil Miscellaneous Application should be cp aogath 


e ; . Chor! George 
dismissed with costs. : 
; . Thithi Umma 
a Oe Appeal dismissed. TAES 
Angulus 
krishna 
Ayar, J 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. JUSTICE ANANTAKRISHNA ATYAR. 


Moovvara Kakkamvelli Lakshmi Amma .. Appellant® 
(Respondent—Petttioner ) 

T, 
Thazhathitathil Krishna Kurup .. Respondent 
(Appelant—2nd Responde.:t). 


Ciuil Procedure Code (V of 1908), S. 144 Swit for redemption— Lakshmi 
Decree directing possession of three out of four items of propertv—One of Amua 
the plaintifs claiming a fourth item also—Possession granted—Apphration ea Kas 
for mesne profits due in respect of that item from the date of deposit of Hurmp. 
money to the date of possession—Whether allowable. 


A decree directed that on payment by the plaintiffs into Conrt of a 
. certain amount found to be due on a mortgage, the defendants should pt 
the plaintiffs in possession of three out of four items of property The 
plaintiffs paid the monev into Court in accordance with the direction and 
obtained possession of the items One of the plaintiffs, however, preferred 
an appeal to the Lower Appellate Court against that part of the Trial 
Court’s decree, which disallowed her the other item claimed in the plaint. 
ln the result the decree was modified in so far as the Appellate Court 
gave her the other item also. She filed an application to recover mesne 
profits duc in respect of that item from the date on which money was 
deposited by her into Court up to the date on which possession was obtain- 
ed The Trial Court allowed the mesne profits on the footing of restitn- 
tion tinder section 144 of the Civil Procedure Code, but the Lower Appel- 
late Court reversed it. 

Held, that as the plaintiff was not in possession of the property, in 
respect of which she claimed mesne profits at the date of the Trial Conrt’s 
decree, S. 144 of the Civil Procedure Code could not be applied in her 
favour. 


The word ‘‘restitution’? which occurs in S. 144 would seem to imply that 
a party who applies under that sectlon should prove that he was in pos- 
session of something the restitution or the restoration of which he seeks. 
Appeal against the appellate order of the Subordinate 
Judge’s Court of Tellicherry, dated the 29th day of March, 1928 
and made in A.S. No. 122 of 1927 (A.S. No. 463 of 1927, 
District Court of North Malabar), preferred against the order 
of the Court of the District Munsif of Badagara, dated 12th 
July, 1927, and made in R.E.P. No. 1049 of 1926 (O.S. 
No. 205 of 1921—A.S. No. 326 of 1925). 





#A.A.A.O. No, 172 of 1928. i 24th October, 1930 


> 
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M. C. Sridharan for V. P. Karunakaran Nambiar for 

appellant, 
= P. Govitdg Menon for respondent. 

The Court delivered the following 

JuDGMENT.—The appellant before me was the 3rd plain- 
tiff in O.S. No. 205 of 1921 on the file of the District Munsif’s 
Court of Badagara. The suit was for redemption of four items of 
properties on the footing of a mortgage. The plaintiffs got a 
decree in the Trial Court for redemption but only in respect of 
three of the four items mentioned by them in their plaint. The 
decree directed that on payment by the plaintiffs into Court of 
a particular amount found to be due on the mortgage, the de- 
fendants should put the plaintiffs in possession of the three items. 
The plaintiffs paid the money into Court in accordance with the 
directions contained in the decree and obtained possession of 
the items decreed to them by the Trial Court. The 3rd plain- 
tiff however preferred an appeal to the Lower Appellate Court 
against that part of the Trial Court’s decree which disallowed 
her the other item claimed in the plaint. The result of the 
appeal was that the Appellate Court modified the decree of the 
Trial Court by decreeing the other item also in favour of the 
rd plaintiff. The 3rd plaintiff (the decree-holder) having 
obtained possession of this extra item which she succeeded in 
getting a decree for in appeal, filed an application to recover 
mesne profits due in respect of this item from the date on which 
shé deposited the money into Court to the date on which she 
obtained possession of that item. Her application was resisted 
by the 12th defendant, who was the only person interested in 
respect of this item. The Trial Court, however, held that the 
3rd plaintiff was entitled to recover mesne profits as on the 
footing of restitution and accordingly directed the 12th defend- 
ant to pay mesne profits to the 3rd plaintiff for the period in 
question: The ‘12th defendant preferred an appeal. The 
learned Subordinate Judge of Tellicherry came to the conclu- 
sion that section 144, Civil Procedure Code, could not be applied 
to such a case as the presént, and he accordingly reversed the 
Trial Court’s order and disallowed the decree-holder’s ‘claim 
for the mesne profits in question. The 3rd plaintiff, the decree- 
holder, has accordingly preterred the present Civil Miscellane- 
ous Second Appeal. 


On her behalf it was contended by her learned Advocate 
that the case would substantially come under section 144, Civil 
Procedure Code. He argued that the Trial Court’s decree was 
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varied by the Appellate Court’s decree and if the Trial Court 
had passed the decree which was ultimately passed by the Appel- 
late Court, the 3rd plaintiff would have been in a position to 
obtain possession of this item and enjoy the mesne profits or 
incomé arising therefrom and that it was owing to the decree, 
erroneous in this respect, passed by the Trial Court that she 
has been deprived of possession of the mesne profits arising from 
this item. He also emphasised the words “or otherwise” 
occurring in section 144, Civil Procedure Code. He drew my 
attention to certain Privy Council cases, Zain-ul-Abdin Khan v., 
Muhammad Asghar Ali Khaw and Jai Berham v. Kedar Nath 
Marwari, where the scope of section 144, or of section 583 in 
the prior Code, has been discussed,’ by the Privy Council. On 
behalf of the respondent it was argued that section 144 would 
apply only to cases where in exécution of a decree passed by 
one Court a benefit is received by the decree-holder and there- 
after that decree is reversed or set aside subsequently by a com- 
petent Court, and that in such cases the Court should place the 
parties in the position which they would have occupied but for 
such a decree which was varied or set aside. In the present 
case, the 3rd plaintiff was not in possession of this item at the 
date of the plaint or at the date of the Trial Court’s decree. 
Her suit was to get possession of the same, among other items. 
That being so, it is rather difficult to apply that portion of 
section 144 which speaks of “placing the parties in the position 
which they would have occupied but for such a decree,” to the 
case of the’ 3rd plaintiff. No doubt the words “who have 
been deprived by way of-execution of any property or benefits” 
do not occur in section 144. But the word “restitution” which 
occurs in that section would seem to imply that a party who 
applies under section 144 should prove that he was in posses- 
sion of something the restitution or restoration of which he 
seeks. As the plaintiff was not in possession of this property 
at the date of the Trial Court’s decree, I feel it difficult to 
apply section 144 in her favour. As for the words “ot other- 
wise’ appearing in section 144 on which reliance was placed 
for the appellant, it seems to-me that the appellant could not 
get any real assistance from those words either in thé circum- 
stances of this case. The words “or otherwise” are found in 
the Code of 1882 also. I have not been referred to dny deci- 
sion of any Court where these words have been the subject of 





"1 (1887) L.R. 15 I.A. 12: I L.R. 10 A. 166 (PC). 
2 (1922) L.R. 49 P.A. 351: I,L.R.-2 Pat 10: 44 M.L.J. 735 (P.C.). 
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comment. Having regard to the word “restitution” which pre- 
cedes immediately these words “or otherwise”, it would appear 
that the words “or otherwise’ were inserted to provide for 
cases where it is not possible to make restitution in the sense 
of restoring the very property that was lost to the petitioner 
and when the Court proceeds to do the next best thing that it 
could do in the petitioner’s behalf in the circumstances. What 
“other” relief should be granted by the Court would depend 
upon the circumstances of each case. A familiar instance is 
where in execution of a decree, subsequently reversed, the pro- 
perty of the petitioner was sold in Court-auction, and purchased 
not by a party to the suit but by a third person. In such a case, 
it has been held that the ultimate successful party would not be 
entitled fo restitution in the sense of getting back the very pro- 
perty that was sold in execution of the erroneous decree. In 
such cases it has been held that the aggrieved party would be 
entitled to the proceeds of the sale, as the equivalent into which 
the original property has been converted. It is probably to 
cover stich cases that the words “or otherwise” have been in- 
serted in the section. In any event, on the facts before me, it 
is clear that the appellant was not in possession of this property 
and that consequently the words of the section I have quoted 
could not apply to such a case. 

Then it was argued by the learned Advocate for the appel- 
lant that this would be then a case where she has no remedy 
at all. That, however, is not the point for my consideration; 
I have now only to consider and decide the only point before 
me, whether she is entitled to restitution under section 144. It 
was pressed upon me that the justice of the case required that 
section 144 should be very liberally construed. I am anxious 
to help her to the extent to which I can legitimately go having 
regard to the wordings of section 144, Civil Procedure Code. 
It appears to me that in such cases, the appellant’s counsel 
ought to have drawn attention to the fact when her appeal in 
the main suit was heard and decided by the Lower Appellate 
Court. If the attention of the Lower Appellate Court in the 
first appeal had been drawn to the fact that she had deposited 
the required amount into Court in proper time, and that she 
should accordingly be decreed mesne profits in respect of the 
item which was decreed to her by the Lower Appellate Court, 
then it is probable that the justice of the case would be con- 
sidered by the Lower Appellate Court, and it would have, 1f it 
thought fit to do so, decreed her mesne profits also. The learned 
Advocate for the respondent drew my attention tọ two cases, 
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one reported in Baikuntha Nath Chattoray v. Prosannamoyi 
Deb and the other in Baimaia Gowd v. Stddalitigana Gowd.* 
They support the contention urged on behalf of the respondent, 
but it is unnecessary to discuss those cases in detail as I think 
that the appellant’s case does not come within the wordings of 
the section. I therefore have no alternative but to dismiss 
this Civil Miscellaneous Second Appeal with costs. 


The appellant’s learned advocate, however, requested me 
to allow the application made by her to be converted into a 
plaint and asked me to exercise the rights given to the Court by 
section 47, Civil Procedure Code. I think that the present is a 
case where I should grant her request. ‘The petition filed by 
her will accordingly be treated as a plaint subject to her com- 
plying with the requisition that may be made by the first Court 
with reference to its form, and also Court-fee payable thereon. 
Of course I say nothing as regards the maintainability of the 
suit or the defence the other side may have with respect to the 
same. Those are matters that would have to be gone into after 
the plaint is registered and tried in the usual course. 


K.C. Appeal dismissed. 





PRIVY COUNCIL. 


[On appeal from the Court of the Judicial Commissioner of 
the Central Provinces. ] 


‘PRESENT :—LorpD THANKERTON, SIR LANCELOT SANDERSON 
AND SIR GEORGE LOWNDES. 


Seth Motilal and others 1. Appellanis* 
v. l 
Seth Nanhelal and another .. Respondents. 


Central Provutces Tenancy Act (XI of 1898), S. 45—Central Provinces 
fenancy Act, 1920, S 50—Specific Relief Act, 1877—Civil Procedure Code, 
1908 O 21, R 32 (5)—Agreement to transfer cultivating rights in sir 
lunds—S pecsfic performance of—Sanction of Revenue Officer. 


In an agreement by the, defendant to transfer, infer alia, cultivating 
tights in sir lands, there 1s an implied covenant on his part to ae all things 
necessary to GAcciiate such transfer, including an application by him to 
the Revenue Officer to sanction the transfer The Court has therefore 
jurisdiction to enforce specific performance of such agreement by re- 
quiring the defendant to make the requisite application for sanction to 
the Revenue Officer Provisions of the Central Provinces Tenancy Act, 
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1898, S. 45, and the corresponding S. 50 of the Tenancy Act of 1920, con- 


sidered and the Specific Relief Act, 1877, and the Civil Procedure Code, 
1908, O. 21, R: 32 (5), relied on, 

Appeal No. 52 of 1929 from a judgment and decree of the 
Court of the Judicial Commissioner, Central Provinces, dated 
the 8th April, 1926, reversing a judgment and decree, dated the 
30th September, 1924, of the Court of the District Judge of 
Hoshangabad,. ` 


The main question for determination in the present appeal 
was, whether the Appellate Court was right in decreeing specific 
performance of an agreement, dated the 4th September, 1914, and 
made between Mst. Jankibai (the plaintif) and Seth Sobhagmal 
(1st defendant). The material facts of the case are sufficiently 
fully set Out in their Lordships’ judgment. 

At the trial, several issues were framed, of which only the 
following are now material :-— 


= 1. Did defendant 1 under the terms of the kararnama, Ex- 

hibit P-1, dated the 4th September, 1914, agree to reconvey the 
village to the plaintiff with cultivating rights in sir land, if so, can 
he be compelled to reconvey the village with cultivating rights to 
plaintiff, if so, for what sum? 

4. Can this Court obtain sanction to transfer with cultivating 
rights in sir land? 

8. If specific performance with or without cultivating rights 
in str land cannot be enforced what damages can plaintiff claim? 

On .the 30th September, 1924, the District Judge delivered 
judgment. “He held that defendant 1 agreed to transfer the share 
in question with cultivating rights in the sir land but that agree- 
ment could not be enforced, as the Court had no power, having 
regard to the ruling in Mansingh v. Rampiare’ to compel the de- 
fendant to apply for sanction to transfer those rights, and that the 
plaintiff could not, therefore, get specific performance of the con- 
tract, although she was entitled to it on payment of Rs. 41,100. 
The learned Judge assessed the damages at Rs. 24,900 but held 
that the plaintiff’s suit was speculative and opposed to public 
policy, and her suit was, therefore, dismissed. The learned Judi- 
cial Commissioners, on plaintiff’s appeal, held that the sutt was 
not champertous; that the agreement in suit was specifically en- 
forceable; that the Court had power to order defendant 1 to apply 
for sanction to transfer cultivating rights in sir land, as the con- 
ditions for grantirig sanction under section 50 (1) of the Central 
Provinces Tenancy Act, 1920, had been satished and the revenue 
authority could not refuse the sanction. They, therefore, held 
that the plamrtiff was entitled to a decree for specific performance 
of the contract. 





— 
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The defendants preferred the present appeal to His Majesty 
in Council against the said decree of the Court of the Judicial 
Commissioners. 


Dunne, K.C. and Wallach for appellants. . 

De Gruyther, K.C. and Parikh for respondents. 

29th July, 1930. Their Lordships’ judgment was deliver- 
ed by 


SIR LANCELOT SANDERSON.—This is an appeal from a 
decree of the Court of the Judicial Commissioner, Central Pro- 
vinces, dated the 8th April, 1926, which reversed a decree of 
the District Judge of Hoshangabad, dated the 30th Septem- 
ber, 1924, and decreed the plaintiff’s suit with costs. 


The appeal is brought by Seth Motilal, the son bf Seth 
Sobhagmal, who was the 1st defendant in the suit, and who is 
now dead, and Seth Lachmandas and Seth Manakchand, the 
2nd and 3rd defendants in the suit. 


The respondents are the assignees of the plaintiff, Mst. 
Jankibai, widow of Govindram Chaudhari. 


The plaintiff assigned all her interest in the subject-matter 
of the suit and in the decree appealed against to the respond- 
ents, whose names by order of the Court, dated the 7th Octo- 
ber, 1927, were substituted for that of the plaintiff, as res- 
pondents in the appeal. 


The material facts are as follows:— 


On the 9th July, 1914, Mst. Jankibai, the plaintif, had 
agreed to buy from Seth Jiwandas and the latter had agreed to 
sell to the former a four annas and four pies share of mauza Rai- 
salpur, including sir and khudkast lands, with cultivating rights 
in the sir, for Rs. 46,100. Mst. Jankibai paid Rs. 5,000 as 
eamest money, but being unable to raise the balance of the pur- 
chase money, arranged with Seth Sobhagmal (defendant 1) that 
he should have the benefit of her contract with Jiwandas, pay 
the balance, take the sale-deed in his name, and convey to her 


the said share at any time within ten years on her paying him, 


(Sobhagmal) Rs. 41,100. 
On the 25th August, 1914, Seth Sobhagmal accordingly 


took a sale-deed, from Jiwandas and paid him the balance of 
the purchase money. The full consideration for the sale was 


Rs. 46,100. 


On the 4th September,.1914, two agreements were exe- 
cuted, one by Seth Sobhagmal in favour of Jankibai, and the 
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other by the latter in his favour, stating the arrangement already 
mentioned. - 


On the 18th March, 1918, Seth Sobhagmal mortgaged al 
four anna share to the defendants 2 and 3. 


On the 9th October, 1919, Jankibai gave notice to Sobhag- 
mal that she was prepared to pay him the price, and called upon 
him to carry out his contract with her, but be took no notice 
of it. 


Consequently the plaintiff RE the present suit against 
Seth Sobhagmal and his mortgagees (the 2nd and 3rd defend- 
ants), praying for a decree that the defendants should be 
orderéd to execute a sale-deed in favour of the plaintif for the 
said share of the said village with cultivating rights in the sir 
land,. after obtaining sanction under the Central Provinces 
Tenanéy Act for the transfer of the #r lands on payment by 
her of the sum of Rs. 41,100 and other sums that might he 
due under the agreement. 


' - The plaint contained other alternative reliefs, which it is 
not necessary to mention in detail at present. 


"> At the trial many issues were raised; most of them are not 
now material.” The learned District Judge dismissed the suit. 
He. tattle tothe conclusion that the litigation was speculative 
and opposéd ‘to public policy; that it had been engineered by 
Seth Nanhelal, the Ist respondent, to get the defendants out 
of the village, as they.were undercutting him by lending grain 
and money at lower rates than he did in the village. 


” With regard to, this ground, it.is only necessary to say that 
7 is ‘fot’ relied upon by the appellants in this appeal. 


~ The plaintiff appealed to the Court of the Judicial Com- 
misšioner, which allowed the appeal, and on the 8th of April, 
1926, made a decree in the plaintiff’s favour as follows:— 


‘The decret of the Lower Court is set aside and it is ordered that the 
ist defendant Sobhagmal shall apply within one month to a Revenue 
Officer for sanction to transfer to the plaintiff Jankibai the cultivating 
rights. in the sir pertaining’ to the share in the village of Raisalpur men- 
tioned in the agreement of the 4th of September, 1914, and further that 
Within‘one-month of receipt of that sauction he shall convey to the plain- 
iff the said share in accordance with the terms of that agreement, after 
redeeming the mortgage on the share held by the other defendants, Seth 
Lechmandas and Manakchand, and further that he shall pay the whole of 
the costs incurred by the plaintiff in both Courts by oe lacon from the 
amount io- be paid to him for the transfer.” - 


From this decree the appellants have appealed. © 


the first point. urged on their behalf was that the’ agree- 
ments of the 4th September, 1914, between ‘Mst. Jankibai and 
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Sobhagmal did not cover the cultivating rights in the Sr land, 
and therefore that.the plaintiff was not entitled to call for a 
conveyance thereof from Sobhagmal. 


This is a question of construction. 


. The agreement signed by Sobhagmal .may be taken for 
consideration of this matter. It is as follows:— 


- “Deed of agreement executed in favour of Janki Chaudhbaran, widow 
of Govindram Chaudhari, caste Kurmi, of mauza Ralsalpur, tahsil and 
district Hoshangabad, by Seth Sobhagmal, son of Seth Giyanmalji, caste 
Oswal, of Ichhawar, Bhopal State, to the following effect :— 


‘You agreed to purchase a four anna four pie share of mauza Raisal- 
pur, tahsil and district Hoshangabad, for Rs. 46,100, from Rai Bahadar 
Seth Jivandassji, son of Raja Gokuldassji, of Jubbulpore, and paid 
Rs. 5,000 as earnest-money to the said Seth. But you could not arrange 
Sor the remaining amount and Seth Jivandassji would have recovered ftom 
you whatever damages there might have been, besides the earnest-money. 
So you gave up, of your own accord, the earnest-money and purchase 
rigHis in respect of the massa and had the share of the village sold to 
me by Seth Jivandassji for Rs 41,100 (in words, forty-one thousand and 
one hundred rupees). But I agree with you as follows:—lI will execute a 
sale-deed in your favour in respect of the entire four anna four pie share 
of this mauso with sir and kAudkast at any time you pay in full within 
f€n years, Rs. 41,100 cash together with registration and other expenses 
of the sale-deed and rental arrears that may be due to me from tenants. 
If you fail to pay the full amount within the stipulated period and take.a 
sale-deed, the deed of agreement shall be held to have been null and void 
and (you) shall have no right left to get a sale-deed executed If I fail 
to execute a sale-deed after the full amount as above is paid, you may 
pay the amount in Court and get a sale-deed executed by me through Court 
under: this deed of agreement. So the deed of agreement is executed. It 
is true and may be of use when necessary. Mitti Bhadi Sudt-15, Samvat 
1971, corresponding to 4th September, 1914. By the pen of Amritlal, Agent 
Ralsalpur,”? 


It is to be noted that this agreement was made on the? 4th 
of September, 1914, ten days after the deed’ by which Jiwan- 
das sold the share in the village to Sobhagmal. 

There is no doubt that by the last mentioned deed the culti- 
vating rights in the sw land were transferred by Jiwan- 
das to Sobhagmal, with the sanction of the Revenue Officer, 


The recitals in the agreement of the 4th September, 1914, 
the price which Mst. Jankibai was to pay, viz., Rs. 41,100, which, 
added to the Rs. 5,000 earnest-money already paid by her, made 
up the total of Rs. 46,100, which corresponded to the purchase 
price of the sale-deed, and the operative words of the agree- 
ment go to show, in their Lordships’ opinion, that the subject- 
matter of the’ agreements of the 4th September, 1914, between 
Mst. Jankibai and Sobhagmal was the same as the subject- 
matter of the sale-deed of the 25th August, 1914, 


~ 
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As already stated, there is no doubt that by the said sale- 
deed the cultivating rights in the sir land were conveyed to 
Sobhagmal, and their Lordships are of opinion that the true 
construction of the agreements of the 4th of September, 1914, 
is that Sobhagmal agreed to transfer to Mst. Jankibai the cul- 
tivating rights in the sir land as well as the share in the village 
and the other matters specifically mentioned therein. It is to 
be noted that this opinion agrees with the construction placed 
upon the agreements by the learned District Judge, and that, so 
far as can be ascertained from the judgment of the Appellate 
Court in India, the above-mentioned construction was not 
disputed in that Court. 


The next point on which the appellants relied was that a 
decree for specific performance of the agreements of the 4th 
September, 1914, should not be made, because such perform- 
ance would necessitate an application by or on behalf of the 
defendants or one of them to the Revenue Officer for sanc- 
tion to transfer the cultivating rights in the sr land, and that 
the Court had no jurisdiction to require the defendants or any 
one of them to make such an application. 


The material section which was in force at the time of the 
agreements was section 45 (2) of the Central Provinces 
Tenancy Act (XI of 1898). That Act was repealed by the 
Central Provinces Act of 1920, and the corresponding section 
of the 1920 Act is section 50 (1), which is as follows:— 


“If a propricior desires to transfer the proprietary rights in any 
portion of his sir land without reservation of the right of occupancy speci- 
fled In section 49, he may apply to a Revenue Officer and, if such Revenue 
Officer is satisfied that the transferor is not wholly or mainly an agricul- 
turist, or that the property 1s self-acquired or has been acquired within the 
twenty years last preceding, he shall sanction the transfer.” 


In view of the above-mentioned construction of the agree- 
ments of the 4th September, 1914—-viz., that Sobhagmal agreed 
to transfer the cultivating rights in the sr land—there was, in 
their Lordships’ opinion, an implied covenant on his part to do 
all things necessary to effect such transfer, which would include 
an application to the Revenue Officer to sanction the transfer. 


It is not necessary for their Lordships to decide whether in 
this case the application for sanction of transfer must succeed, 
but it is material to mention that no facts were brought to their 
Lordships’ notice which would go to show that there was any 
reason why such sanction should not be granted. 


In these circumstances their Lordships are of opinion that 
the Appellate Court had jurisdiction under the provisions of the 
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Specific Relief Act to make the decree against which the appeal 
is directed, and that the terms of O. 21, R. 32 (5), Civil Pro- 
cedure Code, 1908, are sufficient to provide for the decree being 
carried out. 5: 


Inasmuch as their Lordships are of opinion that the decree 
for specific performance of the agreements was properly made, 
it is not necessary to consider or express any opinion upon the 
point raised on behalf of the appellants with regard to the 
question of damages. 

For these reasons their Lordships are of opinion that this 
appeal should be dismissed with costs, and they will humbly 
advise His Majesty accordingly. 

Solicitors for appellants: T. L. Wilson & Co. . 

Solicitors for respondents: Stanley Jolson & Allen. 

KJR; Appeal dismissed. 





JN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[Ordinary Original Civil Jurisdiction. ] 
PRESENT :—Mkr. Justice Eppy. 
Ramaswami Chettiar minor by next friend 


S.R.M.S.A, Annamalai Chettiar ..  Plainnf* 
v. 

P.M.A. Vellayappa Chettiar and others .. Defendants 

Roya Kanniappa Mudaliar and others .. Applicants. 


Civil Procedure Code (V of 1908), O 1, R. 10 (2)—Hindu joint family 
—Sust for partition—Passing of preliminary decree and appointment of 
Commisstoner to take accounts—Part of family funds claimed on behalf 
of temple—Addition of worshippers of temple as parties—Madras High 
Court Rules, Original Side, O. 31, R. 5—Scope 

Where in a suit for partition among the members of a Hindu jaint 
family the Court passed a preliminary decree and appointed a Commis- 
sioner to take an account of the assets and liabilities of the family and 
subsequently certain worshippers of a temple, who alleged that a sum of 
money in the hands of the family belonged to the temple, applied to he 
impleaded as parties to the suit, 

Held, that the applicants should be impleaded as being proper parties 
within the meaning of O 1, R. 10 (2) of the Civil Procedure Code inasmuch 
as the Court could not ascertain the assets and liabilities of the family 
without deciding the question of the alleged trust fund The fact that 
there was no issue between the parties to the suit as originally framed 
on the question raised by the applicants was immaterial. l 

Vydianadayyan y Stlaramayyan, (1881) I.L.R. 5 Mad 52, In the 
matter of Balusami Ayyar, (1928) I.L.R. 51 Mad. 417: 55 MLJ. 175 
(F.B.) and Esquimalt and Nanaimo Ry. Co v. Wilson, (1920) AC 358 
referred to 
SSS 

*Application Nos 2842 of 1929 and 17th January, 1930, 

104 of 1930 in C.S. No 762 of 1926 
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Quaere —Whejher R 5-of O. 31 of the Madras High Court, Original 
Side Rules entitles strangers to come in and make substantive applications 
‘to be impleaded as parties in a ppadmg suit for partition among the mem- 
‘bers of -a -Hindu -joint family. 

T. M. Krishnaswamn eum and S. Thyagaraja Avyar for 
sappucants- 

-S Duratswams Aiyor mid TY. Viswanatha Aiyar for 
respondents. 

The Court delivered the following 

JUDGMENT.—It 1s a tribute to the learned counsel who have 
-appeared before me that my mind has fluctuated a good deal 
during the course of their arguments. Rightly or wrongly my 
mind is now stabilised. There are before me two applications. 
Both applications are made in a suit for partition entitled 
C.S. No. 762 of 1926 relating to a joint family known as the 
P.M.A. Firm. In that suit a preliminary decree was passed 
on the 22nd November, 1928. “By that preliminary decree it 
was ordered and decreed that the suit be and thereby was 
referred to a Commissioner to take the following accounts:— 


(a) an account of the’ property, credit and effects of the said joint family 
(inclusive of the assets, profits and liabilities of the said P.M.A. Firm 
belonging to the said joint family) as on the institution of the suit, 

(b) an account of the debts and liabilities of the said family out- 
standing, and 

(c) an account of all moneys of the joint family which have come 
into the hands of both or either of the defendants 1 and 3 herein not on 
tht ground of wilful default, but. m the NEn S course of management 
of: thé’ said _ family, 


and to make an enquiry whether the compromise set up by 
the defendants 11 to 13 herein is true,, valid and binding on the 
plaintiff or any members of the family herein. l 

The joint family referred to therein as the P.M.A. Firm is, 
I am told, one of the leading families of the class to which they 
belong. I am told that they took an active part in relation to 
the conduct of a Saivite temple at Elamayankottur. It is alleged 
that they were in possession of funds amounting to Rs. 1,38,000. 
It is alleged that that fund was a trust fund. It is alleged that 
the family itself regarded that money as the money of the deity. 
Those being the allegations an application taken out on the 
17th September, 1929, was made to me asking for the follow- 
ing relief :— 


„= (a) Why the amount standing in the accounts of the P.M.A. Firm, 
Madras, to the credit of Sri Elamayankottur Deivanayagaswami should not 
be declared to be a trust fund payable by the Receivers of the estate 
Messrs Fraser and Ross, in full, 
--(b) Why the said Receivers should not be directed to retain out of the 
ealon made. by them a sum sufficient to pay ip full the said amount, 
(c) Why costs of the application should not come ont of the estate, and 
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(d) Why such further or other order should not be passed as may 
be necessary in the interests of justice and in the circumstances of the 
case,” 


That application was made in this partition suit by two 
persons who were described as worshippers at the temple in 
question. When -that application came before me I expressed 
some surprise that persons, strangers to the suit, should try to 
come in and make an application of this sort. I was told by 
Mr. T. M. Krishnaswami Aiyar, who appeared on behalf of 
the applicants, that he rested his application on O. 31, R. 5 of the 
Original Side Rules of this High Court. Rule 5 provides as 
follows :— 


“If ıt appears to the Court that there are outstanding debts or liabuli- 
tes ot the’ family, and that the same cannot then be ascertained, the Court 


may direc¢t.an account to be taken thereof, and may, in its ditcretion,’ 


direct notice to be given to all persons having claims against the family, 
or its property by advertisement in the newspapers or otherwise, to bring 
their claims into Court before a fixed day” aa 


O: 31- is dealing solely with partition suits. It was con- 
ceded before me that the right ofthe applicants to come ünder 
that rule depended upon whether or not the Court had directed 
notice to be given to all persons havirig claims against the family 


and whether in fact such notice had been given.” I am told by 


Mr. -Duraiswami Aiyar, who appeared on behalf of the res- 
pondents; that the Court did‘ not direct notice to be given to all 
persons having claims against the family-and ‘that in truth’ no 
such notice had been given. That being ‘so, it ‘appears to me 
that the applicant cannot avail himself of that tule. I doubt 
very much whether the rule in any case would entitle strangers 
to come in and make substantive applications in such a ‘suit as 
this. -However it is unnecessary for‘ me to decide that.’ It is 
sufficient for me-to say that the rule itself not having been com- 
plied with the application fails and is dismissed. -The respond- 
ents will have their costs of this application in any event, such 
costs to be taxed. 


I now turn-to the second application. Mr. Krishnaswami 


Aiyar feeling that he was in some difficulty and knowing the 
doubts I -entertained with regafd to his first application asked 


for leave to take out an application to make the applitants parties 


to the suit. That he tid in the second application. The origi- 
nal applicants were the applicants iù this ‘also and a third appli- 
cant was added, who, I am told, is the manager of the temple, 
These three persons on the second application sought the fol- 
lowing relief :— oT ) 


~- (a) Why the applicants hérein should not be added as party ,defend- 
auts in C:S..No. 762 of 1926, and : f 
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Ramoswanil (b) Why such further or other orders should not be made as may 

Chettiar be necessary in the cicumstances of the case and in the interests ot 
v. justice, 

erie et i Upon what does the second application depend? It de- 


pends ås is admitted upon O. 1, R. 10 (2) of the Code of Civil 
Procedure. That rule provides as follows:— 


“The Court may at any stage of the proceedings, either upon or 
without the application of either party, and on such terms as may appear 
to- the Court to be just, order that the name of any party improperly 
joined, whether as plaintiff 01 defendant, be struck out, and thai the name 
of any person who ought to have been jomed, whether as plaintiff or 
defendant, or whose presence before the Court may be necessary in order 
tu enable the Court ettectually and completely to adjudicate upon and settle 
all the questions involyed in the swt, be added. ” 


Now the first matter I have to put to myself is this. What 
are thes questions involved in this suit? 1,look at the prelimi- 
nary decree and I see that a Commissioner has been appointed 
(a) to take an account of the property, credit and ettects of 
the said joint family, (b) an account of the debts and liabilities 
of the said family outstanding. 

There can be no question at all that if in truth this is a 
trust fund—and I do not propose to decide that one way or the 
other here—then this family is liable to account for it. If it 
had held these moneys in trust for various persons connected 
with this temple then that must be regarded as one.of the 
liabilities of the family. 

It has been argued by Mr. Duraiswami Aiyar on behalf of 
the respondents that the. substantial question involved in this 
suit must relate to questions upon which the parties themselves are 
at issue. It is obvious that the members of this family are not 
at issue upon this question. It is not part of their case that this 
money is trust money. In fact it is their case and I have no 
doubt that they do say that this. money belongs to their family. 
So says) Mr. Duraiswami Aiyar, this is not a question involved 
in this suit. Let us see; is it not involved in this suit? Sup- 
posing the Commissioner finds this family is in possession of an 
amount in excess of Rs. 1,38,000.. He is directed to ascertain 
what are the debts and liabilities of the family. Unless these 
persons (applicants) are before the Court it is admitted that 
in no sense would the Commissioner take cognizance of the alle- 
gations made in respect of this alleged trust. fund. He would 
know nothing about it; he would regard all the moneys in the 
hands of the Receiver as being moneys of the family. He 
would regard those moneys as being available and completely 
available ‘for distribution among the_.creditors. It may very 

~ well be that there is no issue between the parties. But is this 
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a question entirely for them? O. 1, R 10 (2) says that the 
Court may at any stage of the proceeding order that the name 
of any party improperly joined, whether as plaintiff or defend- 
ant be struck out and that the name of any person whbd ought 
to have been joined, whether as plaintiff or as defendant, or 
whose presence before the Court may be necessary in order to 
enable the Court effectually and completely to adjudicate upon 
and settle all the questions involved in the suit be added. Why 
is the Court empowered to do that? It is empowered to do 
that in order to enable the Court “effectually and completely to 
adjudicate upon and settle all the questions in the suit”. Now 
can the Court completely adjudicate upon and settle all the ques- 
tions involved in this suit if it shuts its eyes to the persons who 
are making this application? Can the Court entirely disregard 
the allegation that one lakh and thirty-eight thousand rupees 
out of the moneys in the hands of the Receiver is trust money. 
Can the Court completely decide what are the debts and liabili- 
ties of the family if it wholly ignores this question of the alleged 
trust fund? It is said, rather it is contended before me, that 
if in fact it is held to be trust money there may be nothing for 
the creditors. That may very well be but if this is trust money 
and there are no other available assets then plainly the credi- 
tors are entitled to nothing. That is not an argument to sway 
my mind upon an issue such as this. I simply ask myself this 
question. Here are the rules framed giving the widest possi- 
ble discretion to the Court. I have to ask myself can the Court 
completely settle all the questions involved in this suit without 
adding these persons as parties? In my opinion it cannot. 
Now a number of authorities have been cited before me 
and I propose to refer to only a few. The question which | 
am now considering was considered by this Court in Vydsana- 
dayyan v. Sitaramayyan’? by Sir Charles A. Turner, Chief 
Justice and Muthuswami Aiyar, J. In construing fhe words 
which I am called on to construe the Court in that case said: 


“Is it meant by these words that a person not originally impleaded is 
tobe made a party only if the questions raised ın the suit cannot other- 
wise be completely and effectually determined between the parties to the suit? 
or is it meant completely and effectually determined so that they shall not be 
again raised in that or in any other suit between the parties to the suit 
or any of them and third parties? To accept the more restricted inter- 
pretation involves the addition of words which we do not find in the 
section, namely, ‘between the partes to the suit? and there can be a few, 
if any, questions which cannot be determined between the parties to the 
suit one way or the other, and of which the determination, if they be 
— SSS 

1 (1881) I.L.R. 5 M. 52, 
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material, will, as between the parties to the suit, not be final, On the other 
hand, the interpretation warranted by the terms would enable the Court 
to avoid conflicting decisions on the same question which would work 
injustice 1o a party to the suit, and finally and effectually to put an end 
to litigatton respecting them.” 

To the same effect is a judgment of Ramesam, J., In the 
matter of Baluswaint Ayyar?. There referring to a partition 
suit such as this (that case being a case of insolvency) the 
learned Judge in the course of his judgment said that the Off- 
cial Assignee can apply for all the creditors to be made parties 
so that the findings as to the nature of the debts may bind all. 


_ To the same effect is a judgment of Mr. Justice Venkata- 
subba Rao in Secretary of State v M. Murugesa Mudalsar’. 
There. dealing with the rule the learned Judge says: 

“The first part deals with necessary parties and the second, with pro- 
per parties True, a decision 1s binding only on the parties to the suit; 
but does it follow that a Court 1s bound to decide a dispute in the absence 
of those persons whom it most vitally concerns? ” 

The learned Judge in the course of his judgment referred 
to a number of authorities and among them is a case Esquimalt 
and Nanaimo Ry. Co. v. Wilson‘. That is a decision of the 
Privy Council. The headnote says this: 


‘When an action, 1f successful, will affect rights claamed by the Crown 
but the plaintiff has against the Crown no claim to which the procedure by 
petition of right is applicable, the Attorney-General ıs a necessary and 
proper party and may be joined as a defendant by the plaintiff” 


In the course of the judgment Lord Buckmaster says at 
page 363 with regard to the contention that there is no need 
to make the Attorney-General a party, 


“With regard to the first of these contentions, their Lordships are 
clearly of opinion that the Attorney-General ought to be before the Court. 
It 18 quite true that the title of the Crown to the land in question 18 
not in controversy, nor is the Crown asked to do any act or grant any 
estate or privilege; but in the event of the plaintiffs’ success, the mghts 
existing ın the Crown and consequent upon the grant to the respondents 
will cease If these interests lay in a third party, he ought certainly to 
be added as defendant, and that is the best means of testing the necessity 
of the attendance of the Crown” 


Mr. Duraiswami Aiyar sought to distinguish that case 
from this upon the footing that there some interest of the Crown 
was affected. Personally I fail to see the distinction between 
that case and this. In the case now before me is it not true to 
say that this Court has appointed a Commissioner to ascertain 
what are the debts and liabilities of this family. Is it not true 
to say that the interests of the present applicants who are saying 


2 (1928) I.L.R. 51 M 417: 55 M.L.J. 175 (F.B.) 
3, A.I R. 1929 M. 443 4 (1920) A.C. 358 
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that a large portion of the available assets represent trust money 
are vitally concerned? 


Mr. Duraiswami Aiyar drew my attention to a number of 
cases which he says point the other way. He directed my 
attention this morning to a case reported in Narain Kuar v. 
Prarey Laf. The headnote says this:. 


“Where an application is made under S. 32 (that corresponding to 
©. 1, R. 10 (2) of the present Civil Procedure Code) for the addition of a 
person whether as plaintiff or defendant, such person should, as a general 
rule, be added, only where there arc questions directly arising out of and 
incidental to the original cause of action, in which such person bas an 
identity or community of interest with the orginal plaintiff or defendant.” 

I look at the judgment of Mr. Justice Straight at page 741. 
There I read this: . 

“No doubt it 1s most desirable, when litigation has been instituted im 
respect of a particular subject-matter or specific contract, that the Court 
Maving cognizance of it should sce that all questions directly springing 
out of it should be raised and dealt with once and for all, and that all 
persons naturally concerned in and hkely to he legally affected by the 
determination of those questions should be joincd as parties ” 

I do not want to deal with the particular facts of that case 
but I see nothing generally in the judgment of Mr Justice 
Straight which is inconsistent with the view I am now taking. 
I pause here and ask myself the question as to what is the alter- 
native suggested. The alternative suggested here is that the pre- 
sent applicants should bring an independent suit. There is 
much to be said in favour of that suggestion and prima facte 
I should say that that is the right course. But supposing that 
they do in fact bring an independent suit. What would be the 
position? Two suits would be proceeding in this Court and in 
both of them this question would be involved as to what are the 
liabilities of this family. In suit No. 1, a decision would be 
reached without any reference whatever to the question of 
whether this money is trust money or not. In suit No. 2, a deci- 
sion would be reached only solely with reference to this question. 
Is it not obvious that the effect of these two decisions would be 
that in all probability if the present applicants are right in their 
contention—they may be wrong, but if they are right—there 
would be two conflicting decisions. 


Mr. Duraiswami Aiyar referred me also to certain English 
cases and among them is one reported in Montgomery v Foy, 
Morgan & Co.° There, a shipowner brought an action against 
certain consignees and an application was made that the shippers 


— 
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Rene of the cargo should be added as defendants in the action in 
o», order that they might counter-claim against the plaintiff dama- 
vepayppa ges for short delivery and injury to cargo. The matter went 
` up to the Court of Appeal and there Lord Esher said this: 
“Here the matter before the Court ıs the contract of affreightment, and 
there are disputes arising out of that matter as between the plaintiff and 
the defendants and the company whom it is sought to add as defendants, and 
who were the defendants’ principals in the matter. I can find no case which 
decides that we cannot construe the rule as enabling the Court under such 
circumstances to effectuate what was one of the great objects of the Judi- 
cature Acts, namely, that, where there is one subject-matter out of which 
several disputes arise, all parties may be brought before the Court, and 
nll those disputes may be determined at the same time without the delay 
and expense of several actions and trials.’ 

In these circumstances although there is much to be said 
both ways, the conclusion to which I have come is that this 
application falls within O. 1, R. 10 (2) of the Code of Civil 
Procedure by which the Court may at any stage of the proceed- 
ings add a party to the suit and I see no difficulty about that at 
all. JI am told that the Commissioner will not report for about 
twelve months. Whether that be so or not I am satisfied that 
he ought not to report in this Court as to what are the debts 
and liabilities of this family without regard to the contentions 
put forward by the present applicants. I think their presence 
before the Court is necessary to enable the Court effectively 
and completely to adjudicate and settle all tha questions involved 
in this suit. } 

In these circumstances I direct that these three applicants 
be added as party defendants in C.S. No. 762 of 1926 and 
that all proceedings therein be amended accordingly. I do not 
propose to put the applicants on any terms in making this order 
and they will have their costs of this application in any event 
such costs to be taxed. I direct that there be liberty to both 
sides to apply. I direct that the Receivers do retain in their 
hands the sum of rupees one lakh and thirty-eight thousand 
until further order. 


B.V.YV. Order made. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS 


PRESENT:—Mr. JUSTICE CURGENVEN AND MR. JUSTICE 
BHASHYAM AIYANGAR. 


Ramaswami Chettiar, minor by next friend 
S.R.M.S.A. Annamalai Chettiar .. Appellani* 


v, 
Roya Kanniappa Mudaliar and others .. Respondents. 
Leiters Patent (Madras), cl 15—Judgment—Order under O 1, R 10 
(2), Croll Procedure Code, 1908—A ppealability. 


An order under O. 1, R. 10 (2), Civil Procedure Code, passed by a 
single Judge on the Original Side of the High Court, impleading certain 
persons as parties to a pending suit is not a judgment within the meaning 
of cl 15 of the Letters Patent (Madras) and is consequently not 
appealable ° 


Tidjaram Rao v Alagappa Chettiar, (1910) I.L.R. 35 Mad. 1: 21 
M.L.J. 1 (F.B.) and Official Asstgnee of Madras v. Ramalingappa, (1925) 
L.L.R. 49 Mad. 539: 50 M.L.J. 361, relied on. 


Maharaja of Pithapuram x. Rama Rao, (1927) I.L.R. 50 Mad. 770: 
53 M L J. 329, considered. 

On appeal from the order of the Honourable Mr. Justice 
Eddy, dated 17th January, 1930, and made in application No. 104 
of 1930 in C.S. No. 762 of 1926 in the exercise of the 
Ordinary Original Civil Jurisdiction of the High Court. 

S. Duraiswami Atyar, K. S. Rajagopala Atyangar and 
T. V. Viswanatha diyar for appellant. 


K. V. Ramachandra Atyar and S. Thyagaraja Atyar for 
respondents. 


The Court delivered the following 


JUDGMENTS. Curgenven, J—This is an appeal from an 
order passed by Eddy, J., in Application No. 104 of 1930} in 
C.S. No. 762 of 1926, adding the three applicants as party 
defendants to the suit. The plaintiff, a member of Nattu- 
kottai trading family, had sued the other members of his 
{amily for partition and an account of the assets and liabili- 
ties; and this application was made after a preliminary decree 
had been passed, the applicants, in their capacity as manager 
and worshippers respectively of a certain temple, applying to 
be added as parties to the suit upon the allegation that a sum of 
Rs. 1,38,000 of the alleged family assets was money to be held 
in trust for the benefit of the temple. Against the order of 
Eddy, J., granting the application the plaintiff appeals. 


"O.S. Appeal No 35 of 1930. 6th August, 1930. 
+ The judgment of Eddy, J., is reported supra, p. 229. 


Ramaswaml 
Chettiar 
7, 
Kanniappa 
Mudalar. 


Curgenven, J. 
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The question is raised whether an appeal from an order 
of this kind lies, that is, whether the order amounts to a “judg- 
ment” within the meaning of clause 15 of the Letters Patent. 
An attempt has been made by the appellant to derive from the 
specific consequences of this order grounds in support of its 
appealability, but I think it is clear that we must look only to 
the general nature and effect of the order, and not to the re- 
sults to which it may eventually lead. An order adding a party 
is either appealable as a judgment or it is not; and it cannot 
surely affect the question whether or not it results in the rais- 
ing of new issues in the suit or indeed whether or not the Court 
had jurisdiction to pass it. There is no dispute that the order 
under reference is both in substance and in form an order under 
O. 1, Re 10 (2) of the Civil Procedure Code, and the point for 
decision is whether an order passed under this rule is appeal- 
able as a “judgment”. i 


It is common ground before us that the construction placed 
upon the word “judgment” by Sir Arnold White, C.J., in the 
Full Bench case, Twtjaram Rao v. Alagappa Chettiar’, should 
be adopted here, as indeed it has been adopted in all cases decid- 
ed in this Court subsequent to that pronouncement. The pas- 
sage embodying that construction has been often quoted, and it 
is unnecessary to set it forth again. We have to look to the 
affect, rather than to the form, of the adjudication. If its 
effect is to put an end to the suit or proceeding, it 1s a judg- 
ment. If it is in effect nothing more than a step towards a 
final adjudication, it is not a judgment within the meaning of 
the Letters Patent. 


Judged by this test, I feel no difficulty in deciding that 
an order adding a party to a suit is not a judgment. It does 
not put an end to the suit, but is clearly a step towards a final 
adjudication. It settles no rights other than the right to be heard 
in the cause. Such an order answers, I think, to the tests pro- 
posed by Coutts Trotter, CJ., in The Offictal Assignee of 
Madras v. Ramalingappa’, a case which related to an order 
virtually identical in type, namely, transposing certain defend- 
ants as plaintiffs. The effect of the order was no doubt to 
confer upon the newly transposed parties facilities for the pro- 
secution of the suit, and to put them on the road to an adjudi- 
cation which they could not have secured as defendants, but it 


1 (1910) I L.R. 35 M. 1: 21 M.L.J. 1 (F.B.). 
2. (1925) I.L.R. 49 M. 539: 50 M.L.J. 361.. 
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did not settle any substantive rights. The order in the present 
case is equally initiatory in character. 1 do not think that any 
useful purpose will be served by referring to other cases relat- 
ing to orders less closely similar. They all endeavour to apply 
the criterion proposed by Arnold White, C.J. Our attention 
has been specially drawn to a case decided by Coutts Trotter, 
C.J., and Wallace, J., in Maharaja of Pithapwram v. Rama 
Rao’, where it was held that an order granting leave to sue is 
a judgment if the effect of the order was that it finally shut 
out the defendant from pleading that the suit should have been 
dismissed on the point of jurisdiction. I do not deem it 
necessary to express either agreement with or dissent from this 
view, because while admittedly the conclusion is a specific 
deduction from the accepted principles of construction, it relates 
to an order of a clause not now before us. ‘I do not think that 
it was intended to lay down the broad proposition that all deci- 
sions involving an assumption of jurisdiction by the Court, 
after contest, must necessarily be “judgments” though it may 
be that, conversely, the denial of jurisdiction, resulting as it 
must in the termination of the proceedings, does amount to a 


judgment. 


I am of opinion that no appeal lies against the learned 


Judge’s order. The appeal is accordingly dismissed with costs. 
Vakils’ fee allowed is Rs. 250. 


Bhashyam Aiyangar, J—I agree. 
B.V.V. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice WALLACE AND MR. JUSTICE 
KRISHNAN PANDALAI. 


Peer Ammal and another .. Appellanis* 
(Defendants Nos. 1 and 4) 


v. 
N. S. Nallusami Pillai and others .. Respondents 
(Plaintiff and Defendants Nos. 2, 3 and 6 to 10). 
Lemitation Act (IX of 1908), Art 156—“Decree or order appealed 


from”—Ex parte decice set aside by Trial Court and restored by High 
Court—A ppeal by defendanit—Lunitatson 


Where a preliminary mortgage-decree was passed er parte and sub- 
sequently set aside by the Court which passed it within the appealable 





*S R. No 711 of 1930 19th November, 1930. 
(Appeal No 532 of 1930) 
3 (1927) I L.R. 50 M 770 53 M.L.J. 329 
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period and therefore no appeal was thereafter competent to the defendant 
but the High Court, in revision, restored the ex parte decree limitation 
mns only from the date of the order of the High Court reviving the 
ca parie decree and not from the date of the ex parte decree -itself. ‘‘The 
language*of the third column should be so interpreted as to carry out the 
intention of the legislature, that is to say, by dating the cause of action 
from a date when the remedy 1s available to the party” ~ 


Muthu Korakkas Chetty v. Madar Amenal, (1919) I.L.R. 43 Mad 185: 
38 M.L.J. 1 (F.B.) and Mt Basso Kuar y.-Lala Dhum Stngh, (1888) LR 
15 I.A. 211: I.L.R. 11 All 47 (P.C.), referred to a i f 

S.R. No. 711 of 1930 since registered as Appeal No. 532 
of 1930 sought to be preferred against the decree of the Court 
of the Subordinate Judge of Madura, dated 8th August, 1928 
in O.S. No. 128 of 1926. - 

K. Bhashyam Aiyangor and T. R. Srinivasan for appellants. 

K. S. Jayarama Atyar and K. Swamtnatha Atyar for res- 
pondents. 

The Court (Krishnan Pandalai, J.) made the following 

OrpeR.—The question is whether this appeal was pre- 
sented in time. The material dates are as follows:— 

The appeal is from a preliminary decree on a mortgage 
passed ex parte by the Subordinate Judge of Madura in O.S. 
No. 128 of 1926 first on 8th August, 1928. The appellants 
(defendants 1 and 4) applied under O. 9, R. 13 on 9th August, 
1928, to set aside the ex parte decree and the Court set it aside 
on 12th October, 1928. Meanwhile, the appellants had also on 
Sth August, 1928, applied for copies of the judgment and 
decree and they were ready for delivery on 27th September, 
1928, so that, had the appellants wanted to appeal, they had out 
of the 90 days available about 14 months more after 12th 
October, 1928. As the decree was set aside by the Sub-Judge 
himself, no appeal was preferred. But the plaintiff (respond- 
ent) applied in C.R.P. No. 116 of 1929 to this Court to 
revise the order of the Sub-Judge setting aside the er parte 
decree and this Court on 22nd November, 1929, set aside that 
order thus restoring the preliminary decree to effect. This 
appeal was presented on 6th January, 1930, 

The provision of the Limitation Act applicable is Art. 156 
which prescribes a period of 90 days from the date of the decree 
or order appealed from. The appellants contend that the date 
of this decree for the purpose of appeal must be taken as 22nd 
November, 1929, when this Court by its order in C.R.P. 
No. 116 of 1929 restored force and effect, including appealability, 
to the original decree which it had lost by its being set aside. The 
respondent contends that the date of the decree is 8th August, 
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1928, the date when it was originally passed, and that its sub- 
sequent vicissitudes have no effect on the period of appealability 
and that the only course open to the appellants is to induce this 
Court to excuse the delay under section 5 of the Limitation Act. 
No application under section 5 being now before us, we have 
to decide between the two above contentions as to the starting 
point of limitation. 

No decision exactly in point has been brought to our notice. 
But we entertain little doubt that the appellants’ contention 
must be accepted. It is not only in consonance with the prin- 
ciple underlying the law of limitation that suits, appeals and 
other legal proceedings are possible only when there is some 
cause of action, or ground of appeal or other grievance on which 
the plaintiff, appellant or applicant has a right to come to Court 
and ask for relief, but the opposite view would lead to the 
absurd result that an appellant’s right to appeal and the decree- 
holder’s right to execute the decree are both barred before the 
decree to be appealed from or to be executed came into legal 
being, 

In Muthu Korakkay Chetty v. Madar Ammal’, a Bench of 
five Judges dealt with the question whether for an application 
for delivery of properties sold in Court auction, limitation ran 
írom the date of an ex parte confirmation of the sale (26th 
April, 1913) or from the termination of proceedings taken by 
the opposite party to set aside that confirmation (25th June, 
1915). It was held by four of the learned Judges that the latter 
date was the /ermunus a quo although the result of the pro- 
ceedings in respect of the properties subsequently sought to be 
recovered was that the order of 26th April, 1913, was confirmed 
by that of 25th June, 1915. The other learned Judge con- 
tented himself with answering the question put in the negative 
as it was put in the form whether the cause of action for appli- 
cation was suspended during the pendency of the proceedings, 
The decisions of the Judicial Committee bearing on this ques- 
tion, an apparent conflict between which was the cause of the 
reference to a Full Bench, were so fully gone into in that case, 
that it is needless to refer at length to them again. To under- 
stand the ground of decision of the Court it is sufficient to’refer 
to the citations from the Privy Council decisions in Batjnath 
Sahai v. Ramigut Singh? and Basso Kuar v. Dhun Smigh’. In 


1 (1919) T.L.R. 43 M 185. 3 MLJ. 1 (P. B.) 
2 (1896) L R. 23 LA. 45° LL.R. 23 Č 775 (P.C). 
3 (1888) L.R. 15 LA. 211: LL.R. 11 A 47 (P.C). 
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the former case which was one of a revenue sale by the Col- 
lector in 1882 confirmed by the Commissioner in 1884 and set 
aside by the Board of Revenue in 1884 and confirmed by the. 
Board jn review in 1886 their Lordships said that for ibe pur- 
pose of limitation there was no final or definitive confirmation 
of the sale till the final order on review by the Revenue Board 
in 1886. In Basso Kuar v. Dhum Singh? it was held that money 
due on an account stated which would, as such, have been 
barred in three years from the statement became for purposes 
of limitation a debt of a new character when, it having been re- 
tained by the debtor as part of the consideration for a pro- 
posed sale of land, that arrangement failed, the sale not being 
specifically enforceable and so declared by the decree between the 
parties.. Their Lordships said as to the defence that the suit 
for the money should have been brought while the arrangement 
for setting it off against the purchase-money was still in force 


that: 


“It would be an inconvenient state of the law if it were found neces- 
gary for a man to institute a perfectly vain litigation under peril of 
losing his property if he does not And it would be a lamentable state 
of the law if it were found that a debtor, who for years had been in- 
sisting that hig creditor shall take payment in a particular mode, cat, 
when it is decided that he cannot enforce that mode, turn round and 
say- that the lapse of tıme has relieved him from paying at all.” 

Reading the judgments pronounced in Muthu Korakkai 
Chetty v. Madar Animal’, it becomes clear that while on the 
one hand no “suspension”, in the proper sense, of a period of 
limitation «hich has begun to run is permissible except as 
provided in section 14 etc, of the Limitation Act, the Courts 
will place a liberal or in the language of Oldfield, J., an accu- 
rate construction on the somewhat loosely expressed words in 
column 3 of the first schedule which prescribe the starting point 
of the period of limitation by not requiring parties to start 
legal proceedings in circumstances when it would be futile for 
them to do so. As Seshagiri Aiyar, J., put it: 

“Subject to the exemptions, exclusion, mode of computation and the ex- 
cusittg of delay, ete, which are provided in the Limitation Act, the lan- 
guage of the third column of the first schedule should be so interpreted 
us to carry out the truc intention of the legislature, that is to say, by 
dating the cause of action from a date when the remedy is available to 
the party” (p 213) 

The respondent’s advocate relied on Ammaihayi Ammal 
v. Stvarama Prlai* and the Privy Council decision referred to 


— 





1 (1919) I.L.R. 43 M 185 38 M.L.J. 1 (F.B.). 
3 (1888) L.R. 15 I A. 211; I.L R. 11 A. 47 (P.C). 
4. (1924) 48 M.L.J. 74, 
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in it, Mani Singh Mandhata v. Nawab Bahadur of Murshida- Pen Ammal 


bad*. In that case the plaintiff had obtained a preliminary 
decree on a hypothecation under which the time for payment 
of the mortgage money was fixed for 6th March, 1917. Mean- 
while, the mortgagor’s (defendant’s) husband brought a suit in 
1916 against the mortgagor and mortgagee for a declaration 
that the mortgaged property belonged to himself and that the 
mortgage was therefore not binding on the property. That 
suit was decreed in the first Court in favour of the husband on 
26th April, 1917, and by the first Appellate Court, but was dis- 
missed in second appeal by the High Court on 28th April, 
1920. The plaintiff applied for a final decree on 10th Septem- 
ber, 1920, more than three years after the date fixed for pay- 
ment but less than three years after the defendant’s title to 
the mortgaged property was affirmed in the second appeal. 
The argument put forward for the plaintiff in this Court was 
that he had lost the right to apply for a final decree by the deci- 
sions of the first Court and the fitst Appellate Court in the hus- 
band’s suit, that the property belonged to him and that it re- 
vived on the decision of the second appeal that it belonged to 
the mortgagor. The Court did not accept this on the ground 
that the Court when it sells property in execution of a mort- 
gage decree does not guarantee the title of the judgment-debtor 
as against strangers and that Art. 181 which prescribes the 
starting point of limitation for such an application as the time 
when the right to apply accrues, does not say (mean) that the 
right to apply accrues only when the mortgagor’s title as against 
strangers 1s clear. Therefore it was held that the right to 
apply for a final decree accrued on the date fixed for payment 
and that as no ground of suspension of limitation could be 
urged under the Limitation Act and no other ground of sus- 
pension was available according to Mani Singh Mandhata v. 
Nawab Bahadur of Murshtdabad", the application was barred. 


This decision has in our opinion no application to this 
case. It merely decided that under Art. 181 the right to apniy 
for a final decree in a mortgage suit accrues not when the dis- 
putes between the decree-holder and strangers to the decree 
about the title to the mortgaged property terminate and the 
mortgagor's title as against such strangers is established but 
from the date fixed in the decree for payment of the debt. In 
this case we have to deal with a different article, namely 156 





5. (1918) L,R, 46 I.A. 60° ILL.R. 46 C 694: 36 M.L.J. 210 (P.C.). 
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and the question is what is the meaning to be given to the words 
“date of the decree or order appealed from” when the decree 
has been set aside by the Court which passed it within the appeal- 
able period and, therefore, no appeal is thereafter competent 
to the defendant and the decree is afterwards restored by a 
higher tribunal. In our opinion the case clearly falls within 
the class of cases when a fresh starting point of limitation for 
appealing has necessarily to be found. The opposite view 
would lead to the absurd result, that the defendant would be 
deprived of the right of appeal because he did not appeal against 
a decree which had ceased to exist and against which, there- 
fore, he could not have appealed after it was set aside. But it 
was suggested that he ought to have appealed before the decree 
was set aside under O. 9, R. 13. Assuming he had done so, as 
soon as the decree was set aside under O. 9, R. 13, the appeal 
would become infructuous and would necessarily have to be 
dropped and the position after the decree was restored in revi- 
sion by the High Court would be the same as if he had not 
appealed at all. It is not to be supposed that the appeal should 
be kept pending in contemplation of the double uncertainty that 
the plaintiff might take the order setting aside the decree to thie 
High Court in revision and that this Court might interfere in 
revision. If we look at the matter from the point of view of 
the decree-holder, it becomes still more absurd if we have to 
suppose that his right to execute the decree under Art. 182 is 
in the circumstances of the, present case to begin from the date 
of the first decree which was subsequently set aside and later 
restored. If between the date of the original decree and the 
restoration in revision a period of more than three years has 
expired, it would follow that as there is no allowance for the 
intervening period according to the Act or any other clauses 
of Art. 182, his application for execution would be barred 
before he succeeded in getting his decree restored. A con- 
struction which leads to such results could not have been contem- 
plated by the Legislature. We think, therefore, that the date 
of the decree appealed from must be taken as the date when“ 
the decree was restored in revision by this Court. On this 
footing, we hold that the appeal was presented in time and it 
will be admitted. 


S.R. Appeal admitted. 


No 
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PRIVY COUNCIL., 
[On appeal from the High Court of Judicature at Patna.] 


PRESENT\-—LORD ATKIN, Lorn MACMILLAN AND SIR JOHN 
WALLIS, 


Sir Charu Chandra Ghase .. Appellant* 


v. 
Kumar Kamakhya Narain Singh and others .. Respondents. 


Chota Nagpur Tenancy Act (VI of 1908), S. 84 (3)—Entry in 
record-of-rights—Onus of proving incorreciness—Civil Procedure Code, 
1X8, S. 11, Expin IV—Omission to sue for declaration, effect of—Jagodih 
estate, whether a shikmi taluk or a jagir of the Ramgarh Raj—Malguczari 
and jama, then constwed as rent or revenue 


An cntry under S 84 of the Chota Nagpur Tenancy Act is presumed 
to he correct until the contrary is proved 


On the evidence, it was held that the plaintiff, the Zemindar of Ram- 
garh, had failed to discharge the statutory burden of proving that the 
entry in the ‘‘Khewat” or record-of-rights, recording the Jagodih estate 
as a shamilat or shikmi taluk of the Ramgarh estate, was incorrect, and 
that the Jagodih estate was non-resumable and not an ordinary jagir 
tenure held under the Raja 


Failure to sue for a declaration in no way bars a claim for substantive 
relief when it arises Expln IV to S 11, Civil Procedure Code, 1908, 
1eferred to. 


Where there is a controversy as to the meaning of such words as 
hukm: malguzari, jama and the like, which may mean rent or revenue, il 
is desirable that the word used in the vernacular should be inserted iu 
brackets after the English rendering, so as to assist the Court in determin- 
ing which meaning is applicable in the particular case. 


Judgment of the High Court, Patna, reversed. 

Appeal No. 92 of 1927 against the decree of the High 
Court, Patna, dated the 11th March, 1926, which reversed the 
decree of the Additional Subordinate Judge of Hazaribagh, 
dated the 18th April, 1922. 


The material facts of the case are sufficiently fully stated 
in their Lordships’ judgment. 

De Gruyther, K.C., Dunte, K.C. and Dube for appellant 

Upjohn, K.C., Wallach and Pugh for respondents. 


2lst October, 1930. Their Lordships’ judgment was deli- 
vered by 


Sir JOHN WALLIs.—This is an appeal from a decree of 
the High Court at Patna reversing the decree of the Additional 
Subordinate Judge of Hazaribagh and decreeing the suit brought 
by the Court of Wards on behalf of the minor zemindar of 
Ramgarh for a declaration that the suit villages forming the 
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*P.C. Appeal No. 92 of 1927 21st October, 1930, 
Patna Appeal No. 22 of 1926 
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Jagodih estate are an ordinary jagir of the Raj resumable on 
failure of the direct male line of the grantee, and are not a 
shamilat or shikmi taluk of the Ramgarh estate as recorded in 
the ‘“Khewat” or record-of-rights of the zemindari made by 
tha Settlement Officer under the pee of the Chota 
Nagpur Tenancy Act, 1908. 

The adjoining Perganas of Chai ind Champa, one to the 
north and the other to the south of the Barrakur river, form 
part of the Ramgarh Zemindari in the Hazaribagh district of 
Chota Nagpur. The Jagodih estate is situated in Chat, and is 
one of seyeral estates in these Perganas which were recorded 
in the settlement as shamilat taluks—that is to say, taluks in 
whrch the talukdars or proprietors now pay the Government 
revenit to the zemindar instead of paying it directly to Gov- 
ernment. Although this dependence is strictly limited, these 
estates have also acquired the name of shikmi or belly taluks, 
as being now in the maw of the zemindar, who has sometimes 
been tempted to claim them as portions of his own estate held 
on jagir tenure and resumable in certain events. In recent 
years the question has assumed increased importance as affect- 
ing the ownership of minerals. 

In this, as in the Barsote case, Surendra Nath Karan De) 
v. Kumar Koamakhya Narain Singh, not reported at 
present*, the Raja of Ramgarh is seeking to establish 
that. this estate is held under him on jagir tenure. 
In the Barsote case the Board, agreeing with the Sub- 
ordinate Judge, allowed the defendants’ appeal and dismissed 
the suit on the ground that as no suit had been brought in the 
Revenue Court to rectify the entry in the khewat, that entry 
under section 84 of the Chota Nagpur Tenancy Act was to be 
presumed to be correct until it was proved to be incorrect, and 
the plaintiff had failed to discharge the onus imposed upon him. 
In this case also the plaintiff is subject to the same onus, and 
the question before their Lordships is whether the Appellate 
Court was right in holding on the evidence before them that 
he had satisfactorily discharged it. 

It ts alleged in the plaint that Maharaja Bishun Singh, the 
proprietor of the Ramgarh Raj, which comprises several per- 
ganas including Pergana Chai, granted certain villages, includ- 
ing the suit villages, in jagir to Raja Lall Khan, the predeces- 
sor-in-interests of defendants 1 and 2 under a patta of 1762. 
No rent, it is stated, was fixed at the time of the grant, but it 
was fixed subsequently at Rs. 656-12-0, and a kabuliyat dated 


*Since reported in 59 M.L.J. 731. 
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Bishun died about this time, and was succeeded by his 
brother Makund Singh, who was the Raja of Ramgarh in 
1765, the date of the accession of the East India Company, and 
the following years. The difficulties experienced by the Com- 
pany at this time in getting in the revenue and the measures 
they adopted, such as setting aside the old zemindars who were 
in arrear and granting pattas to strangers, are matters of his- 
tory. It is only material to note here that, when the zemindars 
were set aside, they were commonly allowed to remain in 
possession of their malikana or allowances, including their 
nankar or revenue-free villages. 


In the years immediately following, the revenues of the 
Chota Nagpur plateau, including Ramgarh, were again rented 
by Khandur Khan, the zemindar at the foot of the hills, and 
by his son after him, but they failed to collect the revenue from 
Makund Singh or to restore the Chai zemindars, as ordered by 
the Company. Shitab Rai states, at the end of his report, that 
in 1769 Captains Goddard and Camac were sent to collect the 
revenue and Makund Singh was reduced to submission. The 
report stops at this point, and the next evidence is that in 1771 
Makund Singh was granted a patta for Chai and Champa at a 
jama of Rs. 9,501, and in September, 1772, a three years’ patta 
for Chai Champa and Ramgarh at a jama of Rs. 27,000, as well 
as separate settlements for Palmanau and Chota Nagpur. None 
the less, a few months later he was again in rebellion, and was 
put to flight by a military force under Captain Camac; and Tej 
Singh, a member of the senior branch of his family, who had 
joined forces with the Company, was installed in his place. 


It was apparently with reference to the period of Tej 
Singh’s accession that Lieutenant Robertson, in his report on 
the land tenures of Hazaribagh, prepared in 1876 for the pur- 
poses of the Statistical Survey of India, stated that the Rajas 
of Chai “endeavoured to get settlements made with them direct, 
but their efforts failed, and, though they were maintained each 
in his Rajy' they were directed to pay their tribute, which was 
to a fixed rental, to the Ramgarh Raja. The 
ih, Purona and Ikthori, accepted these 
e shikmi talukdars.” 


s intended appears from the letters 
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Tej Singh stated that he 
possible efforts to have 













Singh. 


Sir Jobn 
Wallis, 
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the case of the Rajas of Chai taken up, and that, when the 
tilak of Raj or robe of investiture was conferred upon him, 
he promised that he would give the Raj to all the three Rajas, 
and would receive the proper amount of rent from them and 
would pay it to Government. If this had been done the whole 
of these estates would have become shamilat taluks of Ramgarh. 


There is a letter of about the same date from Captain 
Camac to Raja Lall Khan of Jagodih and the other Chai Rajas 
stating that he had been under the impression that they were 
already in enjoyment of their heritage, and that he would be 
glad to see a settlement of the revenue made with them, but 
that, if not, they would have their malikana, which would, of 
course, include the nankar or revenue-free villages which are 
the subject of this suit. 


That they did, in fact, get possession of their. nankar or 
revenue-free villages and held them as such and not in jagir 
as contended for the plaintiff, appears from the letter of Tej 
Singh’s successor Paranath Singh in 1777. In it he states 
that the hukmi of the nankar villages, then held by Lall Khan, 
had always been remitted and there was to be no interference 
with this- This letter is really destructive of the plaintiff's 
case that the suit villages were in possession of Lall Khan, not 
as his old zemindari nankar, but as a jagir granted to him by 
Bishun Singh. 


` Further, the evidence shows that four years later these 
villages were assessed by the Government as nankar. As the 
Subordinate Judge bas pointed out, it was the policy of the 
Company, afterwards embodied in the Permanent Settlement 
Regulations, that these nankar lands were no longer to remain 
free from assessment, but were to be annexed to the malguzari 
or reyenue-paying lands. There is a letter of the 5th Decem- 
ber, 1781, from the Collector, Mr. Chapman, to Lall Khan 
and a fellow Raja, stating that he had appointed Lala Subun 
Rai to collect one-fourth of the jama of their villages, and that 
they were to pay bim this 14th, and appropriate theyremaining 
3\4ths for themselves. In imposing this v 
assessment, the Collector was obviousl 
Company’s orders for the assessment 
is unnecessary to refer in detail t 
show that at this time it was in 
Chai Rajas to their malguzari 
as they are not-the subj 
letters are the only evi 
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of Civil Procedure. Even now failure to sue for a declaration 
in no way bars a claim for substantive relief when it arises. 

As was usual, the plaint set out the documentary and other 
eviderce on which the plaintiffs refied in proof of their titles, 
and mentioned their possession of the zemindari nankar as part 
of such evidence. This was met, on the other side, by a denial 
that chey had any such nankar, and an assertion that their 
vill.ges were held on jagir tenure. 

If the merits had been gone into, this question might have 
had to be investigated, but all the three Courts held that they 
were precluded by section 14 of the Regulation of 1793 from 
going into the merits, because as stated in the judgment of the 
Cour of Sudder Dewanny Adawlat, the plaintiff-appellants had 
“acmitted that they were out of possession of the zemindaris 
claimed by the plaintiffs before the accession of the East India 
Company, and it has been proved by the evidence of the 
witnesses that they never got possession thereof since then.” 

In their Lordships’ opinion, this judgment cannot be read 
as giving rise to any plea of res judicata with reference to the 
nankar lands. 

In the result, their Lordships are of opinion that the 
pleirtiff has failed to discharge the statutory burden imposed 
on nim, and that the appeal should be allowed, the decree 
of tae High Court réversed, and the decree of the Subordi- 
nate Judge restored, and they will humbly advise His Majesty 
accardingly. The respondents must pay the appellant’s costs 
throughout. 

Solicitors for appellant: Watkins & Hunter. 
Solicitor for respondents: ‘Solicitor, India O ffice. 


“he K.J.R. Appeal allowed, 


PRIVY COUNCIL. 
appeal from the High Court of Judicature at Patna.] 
SENT:—Lorp ATKIN, LORD MACMILLAN AND SIR JOEN 






ari Charan Singh 
v. 

rt Kamakhya Narain Singh Respondent. 

bta Nagpur Tenancy Act (VI of 1908), S B4 (3)—Presumption of 

ca. less of entries in record-of-riyhts—Onus probandi—Zemuidar and 


Jaa) lr—Ownership df muterals—Khorposh or snaintenance grants in favour 
0] thor or umor members of sxemindar’s family aa 
oe 


*P.C Appeal No. 47 of 1928, 
Patna Appeal No. 14 of 1927. 


A ppellant* 





2lat October, 1930. 





Sir John 
W ajlis. 
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S. 84. (3) of the Chota Nagpur Tenancy Act, 1908 imposes on the 
party challenging an entry in the record-of-rights the burden of proving 
by. evidence that it is incorrect 

‘As between the zemindar and jagirdar, the zemindar must be regarded 
as’ the omner of the minerals. 

There is a general presumption that the land in a zemindari is the pro- 
perfy of the zemindar and held under him. 

i Where the zemindar and the tenure-holders are members of the 
same family, the- natural inference would be that it was a maintenance jag.r 
granted to them by the head of the family. If they were descended from 
a junior branch of the family, such an inference would be irresistible; but 
the fact-that they constitute the senior branch is not by itself sufficient 


to rebut this presumption 
Judgment of the High Court, Patna, affirmed 


Appeal No. 47 of 1928 against the decree of the High 
Court, Patna, dated the 21st January, 1927, which reversed the 
decree 6f the Subordinate Joage of Hazaribagh, dated the 22nd 
December, :1922. 

The material facts of the case are sufficiently fully set out Z 
in their Lordships’ judgment. 

De Gruyther, K.C. and Dube for appellant. 

Upjohn, K.C., L. P. E. Pugh and W. Wallach for respond- 
ent. 

Düring the argument, Surendra Nath Kurm Deo v., 
Kumar Kamakhya Narain Singh (a case from the same zemin- 
dari) was cited. 

21st October, 1930. Their Lordships’ judgment was deli- 
vered by 

Sm Joun WaALtuis.—In this, as in the case of Sir Charu 
Chandra Ghose v. Kumar Kamakhya Narain Singh? in which 
judgment has just been delivered, the main issue is as to the 
correctness of an entry in the khewat or record-of-rights of the 
Ramgarh zemindari prepared under the provisions of the Chota 
Nagpur Tenancy Act, 1908. Section 84, sub-section (3) of 
that Act imposes on parties challenging such an entry 
burden of proving by evidence that it is incorrect. 

The suit is brought on behalf of the minor Raja 
garh for a declaration that the defendants have no 
minerals in the villages held by them and for an 
and damages. The claim for damages has been withdrawn. 
The defendants denied that they derived title from the plain- 
tiff or his predecessors-in-title, and alleged that they themselves 
were the owners of the villages and of the subjacent minerals. 

In the khewat the defendants’ tenure is entered as jagir 
held under the Raja of Ramgarh resumable after the family 


1 (1929) 59M L T. 731 (P.C). 
2 (1930) 60 M L.J. 245 (P.C.). 
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of Fateh Singh, the supposed grantee, becomes extinct without 
any heirs being left at an annual rent of Rs. 1,387-1-9, and 
cesses amounting, at the time of survey, to Rs. 2,112-6-0. If 
this entry is correct, the plaintiff must be regarded .as the 
proprietor of the villages and the defendants as holding under 
him, and it is well settled that, as between zemindar and jagir- 
dar the zemindar must be regarded as the owner of the minerals. 


It 1s, therefore, incumbent on the defendants to show that 
the entry is incorrect. Apart from the statutory presumption 
arising in this case, there is a general presumption that the land 
in a zemindari is the property of the zemindar, and held under 
him. In the two cases from this zemindari which have already 
come before the Board there was evidence that the defendant 
tenure-holders were the original proprietors of the suit villages, 
and it was not shown that they had come to be held from Ram- 
garh zemindars as jagirs. They were, therefore, held to have 
been correctly entered in the khewat as shamilat taluks, that is to 
say, taluks of which the talukdars were the proprietors though 
liable to pay the Government revenue to the zemindar of 
Ramgarh instead of directly to Government. In the present 
case the Subordinate Judge held that the defendants ‘had estab- 
lished this, and dismissed the plaintiff’s suit; but the Appellate 
Court were of a contrary opinion, and gave the plaintiff a 
decree. In their Lordships’ opinion the defendants have wholly 
failed to prove their title and have no answer to the plaintiffs 
suit. 

The plaintiff and the defendants are members of the same 
family, and it is not questioned that, if the defendants were 
junior members of the family the natural inference would be 
that this was a khorposh or maintenance jagir granted to them 
by the head of the family. It is said, however, that the defendants 
e senior branch of the family, and that it ought to be 
hat they do not hold these villages under grant from 
th Raja, but merely pay him the Government reve- 
an estate which their ancestors acquired by force of 








eir Lordships are unable to agree with this contention, 
of opinion that the fact that the defendants are descend- 
- a senior branch of the family is insufficient to rebut 
umption that the lands which they hold in the zemin- 
e held from the zemindar as kAorposh or maintenance 
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It is common ground that the zemindari was acquired by 
Bagdeo Singh, the junior brother of Singdeo Singh, from whom 
the parties to this suit are descended. 

The following genealogical table is taken from the eae 
ordinate Judge’s judgment:— 

T S. No. ~ or 1920. 





| | 
Singdeo Singh. Bagdeo Singh. 


Rajbal Singh. Hemat Singh. 
| a 
| d Ram Singh 
Kirat Singh. Ajab Singh. rill 
|e o Dali] Singh. 
Mohkom Singh. Gulal Singh 
| | Maharudra Singh ` 
Jagat Singh. Murari Singh | . 
| | | | i 
Fateh Singh Tej Singh. Bisan Puratan Makund. 
| | Singh. Singh. Singh. 
Bhawani Singh. | 
a |. l | 
Kahar Singh. Paresh Singh. Bodh Singh. 
| 
Churaman Singh. Maninath Singb. Janardan Singh. 
| | | 
Deocharan Singh Sidhnath Singh. Brahma Narain Singh : 
| 1 
| | | Namnarain Singh. 
| Lakshmı Sambhu Ramnath. 


| 
| Ramnarain Singh 


Bhatro Charan Ragho Ui eee ae D.1 ee 
Singh. Singh. 
Kamaksliya N 
Singh 
The zemindari descended in the line of Bagdeo 
Mukund Singh, who was dispossessed by the East 
pany in 1772, when Tej Singh, from whom the present z 
dar is descended, was installed in his place. Tej Singh 
his descent from Ajab Singh, the junior brother of Kirat 
from whom the defendants are descended, and was 
because he had gone over from Mukund Singh, in wh 
vice he had been, and joined forces with the Company in 
him out. According to tradition the two brothers, S 
Singh and Bagdeo Singh, were Rajputs who came from 
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“The 7th Aghan Badi, 18, (torn) Sambat, corresponding to the 4th 
November, (torn) 91,” 

The Appellate Court have held this document to be genuine 
but invalid, as infringing the rights of the zemindar under the 
patta of 1790. Their Lordships are unable to share this view. 
They find it difficult to believe that the Collector, merely be- 
cause he was pleased with Fateh Singh and Bechu Singh for 
following his advice in coming to a settlement with their ryots 
and in consideration of their former services, would have taken 
upon himself to remit land revenue to which the zemindar was 
entitled under his patta. It appears to them much more likely 
that, as contended before the Appellate Court, these villages 
were treated as lakhiraj and left unassessed at the decennial 
settlement. In that case, more especially if no grant of exemp- 
tion by Government was forthcoming, the Collector may well 
have felt himself authorised by virtue of the authority vested 
in him, either to resume the revenue and assess the villages, or 
for the reasons mentioned in the sanad, to regularise the exist- 
ing situation by making, on bebalf of the Government, a formal 
remission of the land revenue. 

It is, however, in their Lordships’ opinion, quite immate- 
rial for the purposes of the present case, whether or not Mr. 
Dallas granted the alleged remission, and whether or not he had 
authority to do so., The remi > the Government of its 
ri hte, to the land’ revenue oS es could in no way 

_ st e Ramgarh Raja’s ve ts in these villages or 


yP act aS against tend, 

a es! hip of the mine“ + 

Ta á their oi g 
Assedi D 

ae ingly. 
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[IN THE HIGH COURT OF JUDICATURE AT MADRAS., 


PRESENT ;:—MR. JUSTICE RAMESAM AND D wa 
CORNISH, | 
Sree Rajah Malraju Venkata Narasimha Rao 
Bahadur Zamindar Garu .. Pentoner*® 
v. ; 
The Municipal Council of Narasaraopet repre- 
sented by Tadepalli Sampoorna Lakshminara- 
yana Pantulu Garu, Chairman and others .. Respondents. 
Venkata Certoran—Election of Charman by Municipal Counci—Result of poll 
Narasimha declared by Presiding Officer and entered in minute book—No adjudication 


Rao Bahadur gs to validity of votes—Mimsterial not judtcral act—Certiorar taken away 
~ by Statwte—Power of Court to issue wit 


Municipal At 4 meeting of a Municipal Council a Chairman was elected andthe 
Council of residing Officer declared the result of the poll and entered the 
Narasaraopet, same in the minute book Otherwise no resolution was passed as regards 
the election nor was there any adjudication as to validity of votes. A 5 
writ of cerhorarn was applied for as against the Muticipal Council in 
order to havc the election quashed on the giound that it was held with 
an open ballot contrary to the rules. 

Held, that the act of the Presiding Officer in declaring the result of 
the poll was a purely ministerial or administrative act and not a judicial 
or qwast-judicial one and a wnt of certiorari should not be issced in 
lespect of such an act 

“Judicial act’? explained. 

Per Jcamesam, J—Even in cases where cerisorars is taken away by 
Statute a wnt may be issued if the authority acted without jurisdiction, 
But it must be done under exceptional circumstances. . 

Ex parte Bradlaugh, L.R. (1878) 3 Q B.D. 509, relied on. 


“Petition praying that in the circumstances stated in ge 

affidavit filed therewith the High Court will be pleased to issue 
a writ of certiorari to the respondents herein (1) calling for 
records in the matter of the resolution of the Municipal Coun- 
cil of Narasaraopet, dated 5th November, 1929 and referred 
to in the affidavit, and (2) to quash the proceedings. dated 5th 
November, 1929. l 
Ch. Raghava Rao and B. T. M. Raghavachari for,petitioner. 
P. Venkataramana Rao and V. Subramaniam om 

val apg 

on 
R The Court delivered the following Ry a 
Ramesam, J. ORDER. Ramesam, J——This is an application by 
Rajah Malraju Venkatanarasimha Rao Bahadur Garu of Nara- 
saraopet for a writ of certiorari to be issued to the three res- 
pondents who are (1) the Chairman of the Narasaraopet Muni- 
cipal Council elected at a meeting on the 5th of November, 
1929, (2) the Municipal Council, and (3) the Vice-Chairman 


*C.M.P. No. 128 of 1930, ' 16th April, 1930. 


ents. 
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of the Municipal Council who presided at the meeting of the 5th 
of November for electing the Chairman, and for setting aside 
the alleged resolution of a meeting on that day declaring the 
Ist respondent to have been duly elected as Chairmam The 
petitioner is the other candidate for election. 


An application was made to the Government by the peti- 
tioner for setting aside the election on the ground of various 
irregularities in the election; but the Government while finding 
that “the action of the Councillors in violating the provisions 
of R. 4 of the rules for the election of Chairman and Vice- 
Chairman of the Municipal Councils prescribing secret voting 
was highly irregular’ did not interfere with the election in 
question and passed an order leaving the aggrieved patties to 
the legal remedies. Immediately after the said order of the 
Government (on the 10th of December, 1929) the present 
petition was filed. We issued an interim writ. The Munici- 
pal Council of Narasaraopet appear by counsel and oppose the 
application. E 


The first point that would suggest itself is the question 
whether the writ of certiorari ought to be issued when there is 
anolher remedy opcn. Under the election rules an election peti- 
ton lies; but unless the statutes or bye-laws made under the 
statutes take away the remedy by certiorari the writ may be 
issued. Where it is laid down in the statutes or bye-laws made 
under the statutes that proceedings under them shall not be re- 
moved by the writ of certiorari, then certiorari is said to be 

l ; by such statutes; that is, it is taken away only by 
ative words and not merely by words which direct 
matters shall be finally determined. Vide Hals- 
0, section 345. But even in cases where certiorari 
a writ may be issued if the authority acted with- 
stion. Vide. Halsbury, Vol. 10, section 348. This 
ocedure adopted in Ex parte Bradlasgh*. See also 
Lal Bose v. The Corporation for the Town of Calcutta’, 
mt io be done under exceptional circumstances only. 









The next question is whether in this matter the resolution 
which is sought to be set aside is an act of a judicial authority. 
The writ lies for the purpose of quashing the determinations 
of bodies whe are entrusted with judicial functions out of the 
ordinary course of legal procedure. Vide Halsbury, Vol. 10, 
—— 


1. L.R. (1878) 3 Q.B.D. 509 2. (1885) I.L.R. 11 C. 275, 


Cornish, J. 
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section 320. Even in respect of such bodies the writ lies only 
in judicial as distinguished from ministerial acts. In Frome 
United Breweries Co. v. Bath Justices? Lord Atkinson quoted 
the dietum of May, C.J., in Reg v. Dublin Corporation as 
follows: 

“Tn this connection the term ‘judicial’ does not necessarily mean acts 
of a Judge or legal tribunal sitting for the determination of matters of 
law, but for the purpose of this question a judicial act seems to be an act 
done by competent authority, upon consideration of factis and circnm- 
stances, and imposing liability or affecting the rights of others And if 
there be a body empowered by law to inquire into facts, make estimates to 
impose a rate on a district, it would seem to be that the acts of such a 
body involving such consequence would he judicial acts” 


In the present case, we find that the proceedings of the 
Counc. dated 5th of November, 1929, do not contain even a 
resolution of the Council. They recorded the facts relating to 
the election and the declaration of the returning officer (the - 
Vice-Chairman) declaring the votes obtained by each candidate 
and who got the majority of the vote. I am unable to see in 
this the act of any tribunal, judicial or quas-judicial. There 
was no question of the validity of the voting papers. The, 
Council or even the Chairman did not purport to enquire into 
any matter or weigh the evidence relating to any matter in dis- 
pute or consider it in any manner that can be considered judicial 
or quasi-judicial. On this ground we dismiss the application 
with costs of Ist and 2nd respondents. Advocates’ fee being ` 
fixed at Rs. 25. 


Cornish, J—I am of the same opinion. Thé aff 
close irregularities in the manner of voting which 
been challenged in an election petition. But there 
done by the Municipal Council in the nature of a 
to which the remedy of a writ of certiorari would 
When this case was first argued it was represented 
strength of the petitioner’s affidavit that the Council 
a resolution adopting the election of the 2nd responde 
Chairman of the Council. But the 2nd respondent's 
which has since been filed denies that there was any resolution 
of the Council upon the matter, and this appears to be the fact 
from an examination of the Council’s minute book. The Coun- 
cil did not, therefore, profess to “exercise some right or duty 
to decide”, which, as Fletcher Moulton, L.J., has explained in 
R. v. Woodhous@, is necessary to provide scope for the writ of 


its dis- 















3 (1926) AC 585 at 602. l 4 LR (1878) 2 Ir 371, - 
5, (1906) 2 K.B. 501 at 535, 
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certiorari. All that was done was to record in the minute 
book the result of the poll as declared by the presiding member. 
The act of the presiding member in declaring the result of the 
poll was a purely ministerial or administrative act. See Prit- 
chard v. Mayor, gic., of Bangor’. And a writ of certiorars 
cannot be granted in respect of such an act: R. v. Woodhouse.’ 


The learned counsel for the petitioner has argued that the 
presiding officer was under a duty to decide upon the validity 
of the votes given in such circumstances, and that he must be 
deemed to have decided that notwithstanding the irregularity 
in the voting the voting papers were valid. 


Reference has been made to the following passage in Lord 
Halsbury’s judgment in Pritchard v. Mayor, etc., of Bangor 
p. 249) in regard to the functions of the returning officer at a 
municipal election :— 

“He 1s to do therefore the thing which the statute expressly says he 
shall do, namely, to count the votes, that 1s to say the written papers so 
put into the ballot boxes, and according to their number to declare which 
cundidate is elected. One function is no doubt given to the returning 
olficer, and that 1s a judicial function, with regard to the question of the 
validity of the voting papers as papers, to sec whether they comply with 
the statute or whether there is any objection to them”? 

Those are precisely the functions given to a presiding 
member by the rules framed under the Madras District Munici- 
palities Act for the election of a Chairman. He is to count 
the voting papers placed in the ballot-box, and those papers are 
to be marked only by the voters placing a cross against the name 
of a candidate on the paper. R. 6 provides that any voting 
paper which contains the signature of the voter or on which the 
cross is placed against more than one name shall be invalid. A 
voting paper which on the face of it offended against R. 6 
would not be counted by the presiding officer. But, with this 
exception the rules give him no power to adjudicate upon the 
validity of a vote. In my judgment, nothing done by the pre 
siding ofhcer in the declaration of the result of the poll ex- 
ceeded his strictly ministerial functions, and, accordingly, there 
is no ground for the grant of certiorari in respect of anything 
done by him. 


B.V.V. Petition dismissed. 





_ — eee oe o a a ee | 


5. (1906) 2 KB. 501 (C.A). 6. (1888) 13 A.C. 241 at 253, 


Venkata 
Narasimha 
Rao Bahadur 


| 
| 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—SiIrR Horace OwEN Compton BEASLEY, Kt., 
Chief Justice AND MR. JUSTICE PAKENHAM WALSH. 


Arumilli ‘Viramma Ei Appellant* 
in 4.4.0. No. 218 of 1930 and Petitioner i 
C.R.P. No. 868 of 1930 on the file of the High 

Court (1st Counter-petitroner ) : 

U. 
Arumilli Seshamma añas Chittemma and 

another .. Respondents 
in both (Petitioner and 2nd Counter-petiinoner). 
Succession Act (XXXIX vf 1925), Ss 222, 234 and 244—Executor by 
tmpltcatiesi—M nor executor—Letiers of admurtsiraion—Right to apply for. 


Where a will, after providing for certain specific legacies, directed 
that “my nephew is to discharge the debts due by me to the world”, the 
nephew 18 appoiuted an executor by implication. 


S. 234 ıs not applicable when the executor seated by the will is a 
minor; the case 1s governed by S .244 and ıt is open to the’ legal guardian or 
“such other person as may seem io the Court fit” to apply to be appointed 
the minor’s guardian for the purpose and to have letters of administr 
ton issued to him. 


Appeal preferred against and Civil Revision Petition pre- 
sented under section 115 of Act V of 1908 and section 107 ot 
the Government of India Act praying the High Court to revise 
the order of the District Court of East Godavari at Rajah- 
mundry, dated 13th November, 1929 and made i in O. P. No..85 
of 1929. : 
Probate Proceedings. 

One Arumilli Krishnamurthi died on 5th September, 1928, 


His mother, A. Seshamma, put in a petłtion under section 237 of 
the Succession Act for a limited grant of probate of a will alleged’ 
to have been left by the said Krishnamurthi on' 26th February, 
1928, in terms of the draft copy filed with the petition. -By the 
terms of the alleged will, the major portion of the properties iof 
the testator was divided among his mother, his sisters and sistér’s 
son, to the exclusion of his widow. The will concluded as 
follows :— 

“The rest of the ee belonging to me in all amovbting to acres ' 9 60 
cents with all trees and all house-sites .. . . . . and 
moveable properties lke decrees and all ether moveable pro- 
perties belonging to me are to be enjoyed by C Ramarayudu, son of my 
eldest brother-in-law, with absolute rights. li is devised that, my nephew 
Ramarayudu ıs to discharge the debts due by me to the world. My daugli- 
Bet i Se nee E re 

*C.M.A. No. 218 of 1930 14th November, 193). 

and : 


C.R.P. No. 868 of 1930. 


, 


Ț 
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ter 18 to be marricd to him and in case ıt fails. . . he is to pay Viramna 
Rs. 1,000 towards marnage expenses He is also to give Rs. 1,500 to- oT. 
wards the construction of a temple and see that daily worship is performed Shamma. 


m my gotranama. He has also to give Rs 1,000 towards the marriage 
expenses of the daughter of my second sister. All the properties egiven to 
my nephew Ramarayudu are to be managed by my eldest brother-in-law 
curing the former's minority and improve the same’? . 

The widow objected to the grant. She denied the factum of 
the will and also contended that the petition was not maintain- 
able, as the petitioner was not an executrix appointed under the 
alleged will. The objection was upheld but the Court, however, 
allowed it to be treated as an application under section 234, as 
“the alleged residuary legatee—granting he is one—is a minor”. The 
present appeal was filed by Veeramma, the widow, from this order. 

It was urged in appeal that the Court had no jurisdiction 
$4o motw to treat an application for a limited grant as ‘one for 
a general grant, that section 234 could not be invoked by the 
mother who was a specific legatee when there was a residuary 
legatee (the nephew) with a proper guardian capable of acting 
on his behalf, that the correct procedure was under section 244, 
and that if even section 234 applied the person otherwise en- 
titled under the personal law within the meaning of section 234 
would be the widow and not the mother. 


A. Lakshmayya for appellant. 
N. Rama Rao for respondent. 
The Court delivered the following 


JUDGMENTs. The Chief Justice—In this case the lst res- Beasley, C J. 
pondent, the grandmother of one Ramarayudu, a minor, applied 
to the Lower Court for a limited grant to her of probate of a 
will asserting that a man named Krishnamurthi, her son, had 
died and that previous to his death he had made a will under the 
provisions of which she herself was a legatee and some of the 
property fell to her grandson a minor. This allered will effect- 
ively shut out the alleged testator’s widow the counter-peti- 
tioner on the petition in the Lower Court. The Ist respond- 
ent accordingly applied to have the will probated and eventually 
recognising that she was not entitled to ask for probate changed 
the nature of her application and asked instead to have granted 
to her ‘letters of administration. This application was re 
fused; and on the 13th November last the learned District 
Judge passed the following interim order:— 


“There is no ground to reject the application This is really governed 
hy section 234 The alleged residuary legatee—granting he is one—is a 


_ pinor.* 


-That is the order appealed against here. The question 
which in my view determines this matter is whether the minor 


R—34 
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was under the alleged will an executor by implication. The 
alleged will put forward states as follows :— i 

“Tt is devised that my nephew Ramarayudu 13 to discharge the debts 
duc by fme to the world.” 

The question is whether that provision makes Ramarayudu 
an executor by implication. Section 222 of the Indian Succes- 
sion Act says that probate shall be granted only to an executor 
appointed by the will and that the appointment may be ex- 
pressed or by necessary implication. Here of course no ques- 
tion arises as to whether there was an express appointment of 
Ramarayudu as an executor but the only question is whether by 
necessary implication he was so appointed. To section 222 
there are three illustrations and the third illustration seems to 
me to*cover this case. There the words were: “I appoint 
my nephew residuary legatee to discharge all lawful demands 
against my will and codicils signed on different dates” and my 
nephew was held to be appointed an~executor by implication. 
The wording there seems to me to be very similar to the word- 
ing in the present case and, in my view, the minor was clearly 
appointed an executor by implication. If that is so, the learned 
District Judge was wrong in saying th&t the application was 
covered by section 234 of the Indian Succession Act. It clearly 
was not. That section only deals with cases where no execu- 
tor has been appointed or if an executor has been 
appointed he declines to act. Here’ an executor was 
appointed and it was not a case of his declining to act be- 
cause in law he could not act. In my view, minor executors are 
expressly and solely provided for by section 244 of the Act, 
Where a minor executor is appointed, then it is open to his legal 
guardian or such other person as may seem to the Court At, te 
have letters of administration issued to him; and, if. there is 
any section at all in the Indian Succession Act which enables the 
respondent in this case to apply for Letters of Administration. 
it is section 244. In Bhagwat Kuer v. Bahkuria Ramsakhi 
Kue, which followed the decision in In the goods of Nirojini 
Debs, the corresponding section 33 in the Probate and Admi- 
nistration Act (V of 1881) was considered and it was held‘ that 
before-letters of administration can be granted to a legal guard- 
ian of a minor, the legal guardian must apply to be appointed 
the minor’s guardian for the purpose of enabling him or her 
to obtain those letters of administration for the use and bene- 
fit of the minor. In this case there is no such application by - 





~ 


E (1920) 5 Pat. L.J. 347. 7 2 (197) ILL.R. 34 C. 706 
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the respondent and being of the opinion as I am that the only 
section under which this application can be made is section 244, 
this appeal must be allowed. In doing so, we leave it open to 
the respondent to get herself appointed if she can as the guard- 
ian of the minor. Then, if the Court so think fit, she can 
obtain Letters of Administration. This appeal must, there- 
fore, be allowed with costs. No orders are necessary on the 
Civil Revision Petition. 
Pakenham Walsh, J—I agree. 
Sek, Appeal allowed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. JUSTICE SUNDARAM CHETTY. 


Shankarnaraina Saralaya .. Appellant* 
(Petitioner Defendant) 
v. 
Laxmi Hengsu and others .. Respondents 
si 


(Supplemental Respondents). 


Cwi Procedure Code (V of 1908), O. 22, Rr 3 and \1—Two inde- 
pendent appeals against single decree—Death of respondent in one appeal 
—Legal representatives not impleaded—Same persons brought om record in 


connected appeal—Abatement—Grant of relief in connected appeal nnder 
O 41, R. 33. 


Where two independent appeals were preferred, one by the santi 
and the other by the 2nd defendant, against the decree passed in a suit 
and the plaintiff having died during the pendency of the appeals his legal 
representatives were impleaded in the appeal referred by him but they were 
not brought on record ın the appeal filed by the 2nd defendant, 

Held, that the joinder in the one appeal did not enure for the benefit 
oí the other appeal as well and that the appeal preferred by the 2nd dce- 
fendant consequently abated To such a case the analogy of appeal and 
memorandum of objections 1s inapplicable. 

Vathtar Venkatachariar v. Ponnappa Atyangar, (1918) 7 L.W. 614, 
distinguished. 

Brij Indar Singh v. Kanshi Ram, (1917) L.R. 44 I.A. 218: I.L.R. 
45 Cal 94: 33 MALH. 48 (P.C.), considered 

Held, further, that though the order of abatement could not be set 
aside it was still opn to the 2nd defendant-appellant, who was a respond- 
ent in the other appeal, to ask the Appellate Court to exercise its powers 
under O. 41, R 33, Civil Procedure Code, and give him relief. 


Appeal against the order of the Court of the Subordinate 


Judge, of South Kanara, dated 5th July, 1927, and made in 
R.I. A. No. 449 of 1927 in A.S. No. 151 of 1926. 





Te. 


*A.A.O. No. 4% of 1927, 16th September, 1930. 
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K. Srinivasa Rao for B. Sttarama Rao for appellant. 

K. Y. Adiga for respondents. 

The Court delivered the following 

JUDGMENT.—This is an appeal preferred against the order 


of the Subordinate Judge of South Kanara refusing to set aside 
the order of abatement in A.S. No. 151 of 1926 on bis file. 


. It appears that two independent appeals were filed against the 


decree of the first Court passed in the suit, one appeal being 
by the plaintiff and the other appeal by the 2nd defendant. In 
the appeal filed by the 2nd defendant, the legal representatives 
of the respondent, namely, the plaintiff, not having been added 
within the time prescribed by law, there was an abatement and, 
when that abatement was sought to be set aside, the Lower 
Court found that there was no ground for allowing the petition 
on the merits and dismissed it. 


The point now taken in this appeal is a pure question of 
law. It is argued that, because the legal representatives of the 
appellant in.the other appeal (who is no doubt the plaintiff in 
the suit) have been added within the time allowed, it should be 
taken that those legal representatives have also been added in 
place of the deceased respondent in this appeal. There is no 
authority , directly bearing on the question that arises in this 
appeal. There is no interdependence between these two appeals 
and the analogy of an appeal and a memorandum of objections 


- in the same appeal does not hold good in the present case, where 


we have to deal with two separate and independent appeals 
though arising from the same suit. The decision in Vatlwar 
Venkatachariar v. Ponnappa Atyangar’ relied on by the learned 
advocate for the appellant does not seem to help him in this 
case. In that case, though the legal representative of the de 
ceased respondent was not added in the appeal within the pre- 
scribed period of time, that legal representative came into Court 
with a memorandum of objections in connection with that 
appeal. The learned Judges held that the rule requires that a 
person should be a respondent in the appeal in order to entitle 
him to file cross-objections and, therefore, when the legal repre- 
sentative of the respondent was allowed to come on the record 
in connection with the memorandum of objections, he was in 
effect made respondent in the appeal also. On this special 
ground, it was held that there was no abatement of the appeal. 
In the present case when there are two independent appeals, the 


_—— — 





. (1918) 7 L.W. 614. 
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principle of the aforesaid decision cannot reasonably be extend- 
ed and, therefore, it is not possible to assume that the legal 
representatives of the respondent in the present appeal have 
been brought on record merely because they came to be added 
in the other appeal as the legal representatives of the deceased 
appellant. The decision in Krisinama Charnia v. Mangamma!? 
proceeded mainly on the meaning to be attached to the expres- 
sion “final decree” in Art. 197 of the Limitation Act (XV of 
1877) for the purpose of computing the starting point for limi- 
tation as regards an application for execution. The date of 
the final decree of the Appellate Court being the starting point 
for limitation, it was held that limitation should be computed 
from that date for executing any portion of the decree in the 
suit, though that particular portion of the decree was not the 
subject-matter of the appeal. I fail to understand how the 
view taken in that decision can be of any ayail to the appellant 
in this case. 7 

There remains the decision of the Privy Council reported 
in Brij Indar Singh v. Kanshi Ram”. In that case when an 
- order on an interlocutory application passed during the course 
of a suit was made the subject of an appeal or revision in the 
Appellate Court and when the legal representative of the origi- 
nal plaintiff was brought on record in the Appellate Court as 
the death of the plaintiff occurred during the pendency of the 
matter before the Appellate Court, it was held that, when the 
suit had to be tried again by the first Court after the disposal 
of that appeal, no fresh application to bring in the legal repre- 
sentatives of the deceased plaintiff was necessary. Their 
Lordships have held that the introduction of a plaintiff or a 
defendant for one stage of a suit is an introduction for all 
stages. When the subject-matter of the interlocutory applica- 
tion was pending in the Appellate Court, it was deemed to be 
one stage of the suit and therefore there was no need to put 
in a fresh application at a further stage of the suit when it 
came on for trial before the first Court. Can it be said in the 
present case that what was done in one appeal could enure for 
the benefit of another appeal, unless the latter appeal can be 
deemed to be a continuation of a further stage of the appeal in 
which the legal representatives were brought on record? I am 
constrained to say that it is difficult to extend the principle of 
the decision of the Privy Council to the facts of this case. 
Though the order of abatement in this appeal cannot be set 


2 (1902) I.L.R. 26 M. 91 (F.B.) 
3 (1917) L.R. 44 T A. 218: ILL.R. 45 C 94: 33 M.L.J. 486 (P.C.) 
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aside, it is still open to this appellant who would be a respond- 
ent in the other appeal to ask the Appellate Court to exercise 
its powers under R. 33 of O. 41, Civil Procedure Code and give 
any proper relief to him, if it is legally permissible to do 80. 


There being no provision of law or express authority in 
favour of the contention put forward on behalf of the appellaut, 
I should disallow that contention and dismiss this appeal with 
costs. 


B.V.V. 7 Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


[Ordinary Original Civil Jurisdiction. ] 
PRESENT:—MR. JUSTICE VENKATASUBBA RAO. 
In the matter o% the Indian Companies Act VII of 1913 


: and 
In the matter of the Madras Native Permanent Fund, Ltd. 
B. G. Kolandavelu Mudaliar and others .. Petittoners*. 


Companies Act (VIL of 1913), S 235—Ulira vires borrowmg by com- 
pany—Misfeasance summons taken out by depositors—Maintamabthiy— 
Mode of enforcing rights of depositors. 


A company under the name of the Madras Native Permanent Fund 
Limited was started with a certain capital which was to be realised from 
the shareholdera in monthly instalments The objects of the company as 
stated in the Memorandum ot Association were to mrake advances to share- 
holders upon security of moveable or immoveable-:property for enabling 
them to purchase, build and repair houses and to grant to them simple 
loans to a limited extent and to do such things as were incidental to the 
attainment of the said objects. Subsequently, a new branch called the 
Deposit Branch was started and the capital of the company having been 
raised, the same was allotted to the Deposit Branch. The dealings of the 
old and new Branches werc kept distinct and while the old branch was 
confined to the original objects the new branch developed into an ordinary 
Bank receiving deposits and advancing loans, the customers con- 
sisting of members and strangers In course of time the company 
sustained loss and an order for its compulsory liquidation was made by 
Court. Later on certain of the depositors took out a misfeasance summoris 
under S 235 of the Companies Act wherein they alleged certain breaches 
ct trust and prayed that the Directors and certain officers of the company 
should be ordered to bring back into Court a certain sum of money. 


Held, that the depositors were not creditors in the eye of the law 
inasmuch as the banking business carried on by the company was an: eltra 
vires transaction and consequently the misfeasance summons could not be 
cntertained at their instance. 


Held, further, that the rights of the desatar could be enforced in 
the manner specified in Sinslair v. Brougham, L.R. (1914) A:C.. 399. ` 





*D.P. No. 75 of 1927. 7th October, 1930, 
Applications Nos. 436 of 1930, 3485 of 1929 and 820 of 1930. 
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O. T. Govindan Nanbiar instructed by Messrs. King and 
Partridge, Attorneys for Messrs. Fraser and Ross, the Official 
Liquidators herein and N. Rajagopalan for V. Sundaresa Asyar 
for applicant in Application No. 820 of 1930. 

S. Duræswami Aiyar with T. K. Rangaswani and V. 
Balaramam for T. S. Natesa Sastri, President of the above- 
named Fund. 

V. Radhakrishnayya for K. B. Ranganadha Atyar for 
P. Lakshminarasu and Directors of the said Fund. 

K. Ramachandru Sasirs for A. V. Seshayya for P. Durai- 
swami Mudaliar and C. Masilamani Mudaliar, 2nd and 3rd 
respondents in Application No. 820 of 1930. 

C. V. Athmanathan for llth respondent. . 

K. Kuppuswaonn for Yegnanarayana (Contributory 
No. 244). 

V. Rajayopala Mudaltar instructed by Messrs. Shon 
Bewes' & Co., Attorneys for P. M. Duraiswami Chetty, 7th 
respondent in Application No. 820 of 1930. 

C. Srinivasachariar for Devarajan for Contributories 
Nos. 282 and 335. 

S. Panchapayesa Sastri and K. S. Vtswattatha Sastrs for 
6th and 8th respondents in Application No. 820 of 1930. 

The Court delivered the following 

JUDGMENT.+;lhis is a misfeasance summons under sec- 
tion 235 of the Indian Companies Act. Certain breaches of 
duty are alleged against tha Directors and some other officers 
of the Company and the summons asks, that they may be ordered 
to bring into Court a sum of about Rs. 42,000. An objection 
in limine is taken that the applicants have no locus standi. If 
they are creditors, as they allege themselves to be, they can apply 
under the section to which I have referred. The question is, 
are they creditors of the Company and have they as such a locus 
standi? 

The Company was started in 1878 under the name of the 
Madras Native Permanent Fund, Ltd., with a capital of two 
lakhs divided into two thousand shares of Rs.-100 each. Each 
shareholder was to pay one rupee per month per share and, at 
the end of seven years, he was to receive from the Company 
Rs. 100 and his account was then to be closed; in other words, 
on his paying a sum of Rs. 84, he receives Rs. 100. The objects 
of the Company as stated in the Memorandum of Association 
were, to make advances to shareholders upon security of move- 
able or immoveable property for enabling them to pur- 
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chase, build and repair houses and to grant to them 
simple loans to a limited extent and to do such 
things as are incidental to the attainment of . the 
above objects. In 1887 a new branch was started and was 
called the Depostt Branch, to distinguish it from the Loan 
Branch, the name adopted to designate the Company’s original 
activities. The capital of the Company was raised by Rs. 10,000 
divided into thousand shares of Rs. 10 each and the shares 
newly raised were allotted to the Deposit Branch. It is stated 
for the respondents, that the accounts of each branch were 
separately kept and that there was no mixing up of the monies 
or the dealings of the two Branches. This statement is not 
merely borne out by such of the balance sheets as have been 
handed*to me but is not even disputed by the applicants. While 
the Loan Branch was confined to the original objects, the 
Deposit Branch developed into an ordinary Bank and carried 
on Banking business. In fact, the operations of the Deposit 
Branch assumed large proportions, whereas the Loan Branch’ 
did business on a very limited scale. In the Deposit Branch, 
there were deposits and advances, customers depositing monies 
and loans being advanced on pledges of jewels. . The customers 
of the Bank included both members and strangers. This went 
for about forty years and it was then found that the Company’s 
uffairs were not being conducted satisfactorily. Certain irregu- 
larities occurred, such as, loans being advanced on jewels of 
insufficient value. The result. was, the Company having sus- 
tained a loss, the depositors were unable to get back their monies. 
A liquidation petition was filed and a compulsory order was made 
in May, 1927. To make clear the point that has now arisen, I 
may briefly refer to certain previous orders made in the cours: 
of the winding up. The liquidators, Messrs. Fraser & Ross, 
treated in the list filed by them, certain 357 persons of the Loan - 
Branch, as contributories in the liquidation. Mr. Justice 
Waller observing 

-~ “The Loan Branch of the Fund is, I consider, nothing but a Mutual 


Lenefit Society, with rules resembling those of the Mylapore Hindu Per- 
manent Fund—vide Board of Revenue v. Mylapore Fund.” 


held that the 357 persons in question could not be rested as 


‘contributories The learned Judge in effect held that there was 


nothing. illegal in the Company closing the accounts of the 
shareholders of the Loan Branch by paying each Rs. 100 at the 
end of seven years. The Appellate Court reversed the order 
of f Mr. Justice Waller holding that the payment of the share 


1 (1923) I.L.R. 47 M. 1 (FB). 
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capital to the members contravened the provisions of the Com- 
panies Act as such payment amounted to a reduction of capital 
forbidden by the Act. The 357 persons were accordingly de- 
clared to be contributories. Before the Appellate Court, the 
question was raised, were the debts which it was sought to make 
these persons liable to liquidate, debts incurred Hira vires of 
the Company? This question was left open and no decision 
was pronounced upon it. This is what the learned Judges 
observe: 

"When these persons arc called upon to contribute to the liquidation 
af definite debts, it will be open to them to argue that the debis which 


they are called upon to contribute to pay are wsitra vires of the powers oi 
the Company, that 1s to say, are not in law debts at all.” 


The matter came back to the Original Side. For the con- 
tributories it was contended that the amounts which the Com- 
pany made itself liable to return were those deposited by its 
customers in the Deposit Branch and that the Company, in re- 
ceiving stich deposits, practically converted itself into a Bank. 
This, it was argued going beyond the Memorandum of Asso- 
ciation, was slira vires of the Company. Mr. Justice 
Pandalai relying upon Ashbury Carriage Co. v. Riche accepted 
this contention. From his judgment I quote the two following 
passages :— 

“On the best consideration I can give to the matter, I see no escape 
from the conclusion that the taking of deposits ın` the Deposit Branch 
trom strangeis to the Company was ultra vires of the powers of the 
Company.” 3 

“AI that I do decide and declare 1s that the contributories are not as 


such fable to contribute to the debts duc to stranger depositors in the 
Deposit Branch of the Fund”? , 


Some of these depositors are the applicants in this mis- 


feasance summons. The short question I have to decide is, are the- 


amounts due to them debts? In other words, are the lenders, 
in the eye of the law, creditors and is the borrowing Company, 
debtor? This point is now well settled by authority. Where 
the carrying on of'a business by the Company was wira vires 
it was held that the yra vires transactions created no debt 
either legal or equitable. This was held in In re Birkbeck Per- 
manent Benefit Building Sockety’. The facts of that case re- 
semble those of the present. A Building Society carried on a 
Banking business altogether beyond what was authorised. 
Cozens-Hardy, M.R, observes that the so-called contracts of 
loan, though not illegal, are void and in truth have no exist- 
ence. This is treated as the doctrine as to lira wires borrow- 
ing. The case went up to the House of Lords and this view 


2 (1875) 7 Eng. and Ir. App 653. ' ` 3 (1912) 2 Ch 183 
R—35 
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was affirmed, although on another point the: decision of ‘the 
Court of Appeal was varied. (Sinclar v. Brougham‘.) The 
relation between the depositor and the Company is not that ot 
debtor and creditor and the only possible remedy for the per- 
son who has paid the money is one im rem and not in perso nami. 
This is a most unequivocal declaration, that wira vires transac- 
tions do not create the relationship of debtor and creditor. The 
preliminary objection, therefore, must be upheld and on ‘this 
short ground the application is dismissed. o 

From this it does not follow that the lenders can, in no cir- 
cumstances, recover their deposits. The very case I have cited, 
Sinclair v. Brougham‘, decides what their rights are and how 
and to what extent they can be enforced. There are no per- 
sons ther than the depositors who have any claims to the 
monies in the Deposit Branch; the question of priority decided 
in Sinckar v. Brougham does not therefore arise in this: case. 
The Loan Branch, as I have said, was always: treated as being - 
separate from the Deposit Branch. Some trifling amounts 
are due to some unadvanced shareholders of that branch. I 
see no reason why they should not be paid the sums due to them 
from the monies to the credit of that branch. Now, as regards 
the depositors to whom monies are due from the Deposit Branch, 
they have already, under orders of Court, been paid sums 
amounting to over a lakh. These payments cannot be ques- 
tioned. I may mention that some of the Directors of the 
Company are also among such depositors. They have offered, 
at my suggestion as a matter of fair dealing, to bring back the 
amounts they withdrew, during the period of one year before 
the commencement of the winding-up. As the,dther depositors 
have already been paid 11 annas in the rupee, these Directors are, 
on this basis, bound to bring back only a sum, which represents 
five annas of their drawings. The following table shows the 
amounts that they are thus liable to bring back and I under- 
stand that they have this day paid these sums to the liquidators :— 


Amount of Deposit Amount to be 
Name. withdrawn within one refunded at 5 as 
year before liquidation. in the rupee 
~ Rs. l Rs. A P, 
P. Lakshminarasu Naidu 2,000 625 0'0 
T S Natesa Sastri 1,500 468 12 0 
254 1 0 


V. Sadagopan Naidu . 813 


a ee 


4. (1914) A.C. 399 
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Of tha sum.of Rs. 436 mentioned in the affidavit of the 
liquidators Rs. 375 represents the sum paid to them by the 
first 2 of the 3 Directors named in the above table, when calls 
were made after the decision of the Appellate Court tq which 
I have referred. This sum as well as the above-mentioned sum 
of Rs. 1,347-13-0 together with Rs. 1,500 (vide Application 
No. 3485 of 1929) shall, subject to the payment of all proper 
costs, be treated by the liquidators as available for distribution 
among the, depositors of the Deposit Branch. Rs. 1,955-13-9 
in the Loan Branch shall be distributed among the unadvanced 
shareholders of that branch; if any balance is left over, it shall 
be carried forward to the Deposit Branch. 

This ordep, disposes of (1) Application No. 820 of 1930 
(misfeasance summons), (2) Application No. 436 of 1930 
(the liquidators’ application as to the disposal of Rs. 2,330-13-9 
said to be the assets of the Loan Branch), and (3) Application 
No. 3485 of 1929 regarding the disposal of Rs. 1,500. 

In the misfeasance summons, the liquidators shall take their 
costs which I fix at Rs. 150 and pay the applicants’ costs which 
are also fixed at Rs. 150. In Application No. 436 of 1930 the 
liquidators may take Rs. 35 as their costs. 

I desire, before closing, to tell the liquidators that thev 
must, to save further costs, take steps to have the affairs of the 
Company wound up as early as possible. 


B.V.Y. Order made. 


PRIVY COUNCIL. 


[On appeal froth the Chief Court of Oudh at Lucknow. ] 


PresenT:—l‘brp ATKIN, Loro MACMILLAN, SR JOHN 
1 t 
WALLIS, SIR GEORGE LOWNDES AND Sir Brnop MITTER. 
ist 


Mitar Sen Singh, -y Appellants 
| a Te 
Magbul Hasan Khan and others .. Respondents. 


Caste Disabilities Removal Act (Freedom of Religion), (XXI of 1850), 
S 1—Scope of—Person renouncing religion alone protected. 

S. } of. the Caste Disabilities Removal Act (XXI of 1850) in terms 
applies only to protect the actual person who either renounces his religion 
or has been excluded from the communion of any religion or has been 
deprived of caste, and protects such person from losing any right of 
property or of succeeding as heir. It docs not purport to deal with rights 


of inheritance of the children of the convert or other persons When once 


*P.C. Appeal No. 123 of 1928. 30th June, 1930. 
Oudh Appeal No. 7 of 1928, 
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a person has changed his religion and changed his personal law, that law 
(and that alone) will govern the rights of succession of his children 
Bhagwant Singh v Kallu, (1888) I.L.R. 11 All 100, overruled. 
Vaithiltnga Odayar v. Ayyathorai Odayar, (1917) IL.R 40 Mad. 1118, 
approved. 


Appeal No. 123 of 1928 from a decree of the Chief Court 
of Oudh, dated the 2nd December, 1927, which affirmed a 
decree of the Subordinate Judge of Fyzabad, dated the 14th 
February, 1927, and dismissed the plaintiff’s suit with costs. 

The sole question for determination on the prebent appeal 
wag: whether a Hindu in the Province of Oudh has any right to 
inherit the estate of a Shia Muhammadan, who is descended from 
a Shia Muhammadan who was originally a Hindu, and who had 
become a convert to Islam, by reason of the provisions of the 
Caste Disabilities Removal Act (XXI of 1850). Both the Courts 
in India answered the question in the negative, and dismissed the 
suit of the plaintiff-appellant. The material facts of the case, for 
the purposes of the present report, are sufficiently fully set out in 
their Lordships’ judgment. 

It was urged on behalf of the plaintiff that the provisions of 
Act XXI of 1850 enabled him to claim the estate of a Muhamma- 
dan. The Subordinate Judge repelled the contention of the plain- 
tiff, and the Chief Court, on appeal, came to the conclusion, agree- 
ing with the Trial Judge, that the plaintiff had no right whatever 
to maintain his claim under the provisions of the said Act. Th 
Chief Court summed up in the following words :— ' 


“As we haye already shown, the first portion of the section relates to 
the forfeiture of rights, that is vested rights, by reason of change in reli- 
gion of the person in whom those mghts reside and prevents forfeiture of 
such rights. The latter portion of the section relates to rights of inheri- 
tance before the opening of succession and protects the loss of such rights 
of the person who has renounced his religion or been excluded from caste 
while he occupies the status of an heir simpliciter: We are clearly of 
opinion that the words ‘renouncing his or her religion’ apply to both 
classes of cases, that 1s, the haw affords protection against the forfei- 
ture of vested rights and protection against the loss ‘of status as an heir, 
and in both cases of the person who renounces hig or her religion. The 
Act of 1850 was recently interpreted in the sense in which we have inter- 
preted it by the High Court of Madras in Vatthilinga Odayar y Ayyatho- 
rat Odayar!, and the Alfahabad case (Bhagwant Singh v. Kallu?) was dis- 
sented from. The decision of the High Court at Lahore in the case of 
Rupa v. Sardar Mirsa? was also quoted on behalf of the appellant In 
that case the learned Judges simply followed the decision in the Allaha- 
bad case and advanced no fresh arguments in support of the conclusion 
There are other decisions for the opinion which we have formed It will 
serve no useful purpose to recapitulate them in this judgment ” 


' The plaintiff preferred the present appeal to His Majesty in 
Council against the said decree of the Chief Court. 








1. (1917) I.L.R. 40 M. 1118. 2. (1888).1.L.R. 11 A 100. 
3. (1920) I.L.R. 1 Lah. 376. 
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Dunne, K.C. and Wallach for appellant. 

De Gruyther, K.C. and Dube for respondents. 

30th June, 1930. Their Lordships’ judgment was deli- 
vered by . 

Lorp ATKIN.—This is a case which involves a question of 
the inheritance of a property in Oudh, and it involves an im- 
portant question as to the position of heirs of an ancestcr who 
renounced his original religion of Hinduism and became a 
Muhammadan. The ancestor in question was a man named 
Jagardeo Singh, who was in 1843, at the date of his conver- 
sion to Muhammadanism, a member of an undivided Hindu 
family tracing their descent, so far as is necessary to this case. 
{from a common ancestor, Babu Sangram Shah. Jagardeo 
Singh, as stated, was converted to Muhammadanism “in 1843 
and he died in 1844. He left two sons and two daughters, or 
at any rate he had two sons and two daughters, and one of the 
sons, who is the grandfather of the present defendants, was 
Agha Hasan Khan, who married and had a daughter, who mar- 
ried and whose children are the three defendants, 1, 2 and 3, in 
this case. On the death of the widow of Agha Hasan Khan 
the three children came into possession of the property which 
had belonged to Jagardeo Singh and had descended in that 
way to their grandfather. The property is claimed in this action 
by one Babu Mitar Sen Singh, who is a descendant in the sixth 
generation of Babu Sangram Shah and would be the proper 
heir and would succeed to this property in accordance with 
Hindu law, on the footing that a custom prevailed in the family, 
as is alleged, which excludes females from inheritance. ` That cus- 
tom has not gone to proof in this particular case. Its exist- 
ence has been assumed for the purpose of the case, and their 
Lordships will so deal with the matter. 

The plaintiff founds his claim upon the Caste Disabilities 
Removal Act of 1850, Act XXI of 1850, which applied to 
Oudh at this time. It is important to bear in mind the words 
of the Act. It first of all recites section 9 of Reg. VII of 
1832 of the Bengal Code. Then it says: 


“Wherever in any civil suit the parties to such suit may be of differ- 
ent persuasions, when one party shall be of the Hindu and the other of 
the Muhammadan persuasion: or where one or more of the parties to 
the suit shall not be either of the Muhammadan or the Hindu persuasions: 
the laws of those religions shall not be permitted to operate to deprive 
such party or parties of any property to which, bnt for the operation of 
such laws, they would have been entitled’; and whereas it will be bene 
ficial to extend the principle of that enactment throughout the Territories 
subject to the government of the East India Company, it is enacted as 
follows,’’ 


Lord Atkin. 
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The enacting part is contained in one clause, Clause 1: 

“So much of any law or usage now in force within the Territories 
subject to the government of the East India Company as inflicts on any 
person forfeiture of mghts or property or may be held in any way to ım- 
pair or affect any nghi of inheritance by reason of his or her renouncing 
or having been excluded from the communion of any religion, of 
being deprived of caste, shall cease to be enforced as Law in the Courts 
of the East India Company and in the Courts established by Royal Charter 
within the said Territories.” 

It has to be remembered that the law of succession in the 
case of a Hindu or a Muhammadan depends upon their own 
personal law: it depends upon the law of their religion, and 
there can be no question but that in this case, apart from the 
operation of this Act, inasmuch as the father of these children 
was in fact a Muhammadan, these children would be the pro- 
per. heirs according to Muhammadan law, and, even if there 
was a custom which excluded the daughters, nevertheless the 
Muhammadan law would in itself prevent a Hindu from suc- 
ceeding as heir; and therefore, if the personal law of Agha 
Hasan Khan, the grandfather of these children, prevailed, then 
the plaintiff would have failed to establish; his case. That is 
the only point which their Lordships have'to determine, and 
therefore the plaintiff relies upon this Act and says that Jagar- 
deo Singh renounced his religion but nevertheless the plaintiff was 
not to have his rights of inheritance impaired by reason of Jagar- 
deo Singh having renounced the Hindu religion, and he claims 
therefore that, as he was a Hindu, he was entitled to establish 
his right of inheritance in accordance with the Hindu law. 


There have been, no doubt, two conflicting lines of’ deci- 
sions on the construction of this Act. One has taken the wide 
view which is sought to be put upon this Act by the plaintiff in 
this case, and it cannot be better stated than in the judgment of 
Sir John Edge, then Chief Justice of Allahabad, in the case 
of Bhagwant Singh and others v. Kalu’, One passage only 


‘need be referred to in order to show how the broad construc- 


tion relied upon by the plaintiff is ae Str Jonn PAPE 
says at page 104: 

“The latter portion of the section, in my opinion, protectg any person 
from having any right of inheritance affected by. reason of any person 
having renounced his religion or having been excluded from caste’’ 

The consequence of that would be that the plaintiff in this 
case would succeed in establishing his claim. It would have 
very far-reaching consequences if one tried to apply that prin- 





2 (1888) I.L.R. 11 A 100. 
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ciple to ordinary cases, because it would apparently mean that, 
if a Hindu becomes a Muhammadan, then the descendants of 
that Muhammadan throughout the ensuing generations, with- 
out any limit, would always derive their succession under the 
Hindu law of succession and not under the Muhammadan law 
of succession. It is unnecessary for their Lordships to dis- 
cuss the far-reaching effects of that decision. On the other 
hand, there has been another line of decisions which is ex- 
emplified by the case of Vatt/nlinga Odayar v. Ayyathorai 
Odayar* which takes the narrower view, the view which, in 
their Lordships’ opinion is the correct view, namely, that this 
section in terms only applies to protect the actual. person who 
either renounces his religion or has been excluded from the 
communion of any religion or has been deprived of caste. It 
is intended to protect such a person from losing any right of 
property or of succeeding as heir. It appears to their Lord- 
ships that when the Act is looked at that is the only reason- 
able construction that can be put upon it. The first limb of 
this section says“"56 much of any law . . . . as inflicts 
on any person fotféiture of rights or property,”—and Sir John 
Edge himself took the view that that part of the clause only 
applied to the person who renounced:—the second limb pro- 
ceeds “or may be held in any way to impair or affect any right 
of inheritance by reason of his or her renouncing.”—Now it is 
perfectly true that the words “his or her” are not so easy to 
apply, because there is not a person expressed in the Act who 
is represented by “his or her,” but it seems to their Lordships 
to be plain that the words “or may be held in any way to im- 
pair or affect any right of inheritance by reason of his or her 
renouncing’ should be read “any right of inheritance of any 
person by reason of his or her renouncing.” The clause is 
given a simple meaning by this construction and their Lord- 
ships think that that is the correct view. In other words, when 
once a person has changed his religion and changed his per- 
sonal law, that law will govern the rights of succession of his 
children. It may, of course, work hardly to some extent upon 
expectant heirs, especially if the expectant heirs are the child- 
ren and perhaps the unconverted children of the ancestor who 
does in fact change his religion, but, after all, it inflicts no 
more hardship in their case than in any other. case where the 
ancestor has changed the law of succession,. “or instance, 
by acquiring a different domicile, and their Lordships do not 


——— 


1 (1917) I L.R. 40 M 1118 
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find it necessary to consider any questions of hardship that 
may arise. They will certainly, in their Lordships’ view, be 
outweighed by the immense difficulties that would follow if the 
wider vjew were to prevail. Their Lordships are definitely of 
opinion that the construction which was adopted by Sir Johu 
Edge was not the right construction and-that case and any 
cases that followed it must be overruled so far as the construc- 
tion of this Act is concerned. 

Thetr Lordships therefore think that ihe opinion of the 
Chief Court and the judgment of the Chief- Judge were per- 
fectly correct. The reasoning appears to their Lordships to be 
well founded and they have come to the conclusion that this 
appeal must be dismissed with costs, and they will humbly 
advise Wis Majesty accordingly. 

Solicitor for appellant: H. S. L. Polak 

Solicitors for respondents: Watkins and Hunter. 


K.J.R. Appeal dismassed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:>—Mr. JusTICE RAMESAM AND MR. JUSTICE 
CORNISH. l 
V. Narasimha Aiyangar, Official Liquidator of | 
the City Hygienic Milk Supply Co., Ltd. .. Appellani* 


— (Appicant) 
v. (Applicant) 

The Ofħcial Assignee of Madras representing 
D. Sadasiva Rao, an insolvent and others .. Respondents. 


Company—Liquidatiot—Misfeasance application taken out by . Official 
Liquidator against Direciors—Plea of Itmstation—Directors whether er- 
press irtustces—Datc of misfeasance as starting potmt—Limitation Act (IX 
of 1908), S 10, Arts 36 and 120—Compantes Act (VII of 1913), S. 235 

A joint-stock company was directed to be wound up by an order of 
Court, dated 13th September, 1922 In 1923, as a result of proceedings 
instituted by the Official Liquidator, the Official Referee was directed 
to examine the management of the Company’s affairs by the Duiroctors 
On 12th September, 1928 the Official Liquidator took out an application 
under S. 205 of the Companies Act, 1913, against some of the Directors 
claiming to recover compensation in respect of their acts of misfeasance. 
An objection having been taken that the application was barred by limita- 
tion, 

Heid, that the Directors of the Company were not express trustecs 
within the meaning of S 10 of the Limitation Act, 1908 and could- con- 
sequently plead the bar of limitation 

Kathiatear Trading Co, Lid v Virchand Dspchand, (1893) IL.R. 18 
Bom 119, followed. 

Decision of Beasley, J. (as be then was) affirmed 


10.5.A. No 14 of 1929. 17th January, 1930 
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Dictum of Schwabe, CJ., in Ktshtappa Chetty v. Lakshmi Anunal, Narasimha 
(1923) 44 M.L.J. 431, commented on, Alyangar ` 


Held, further, that the application was ume barred, whether Art. 36 The Official 
or Art. 120 applied to the case, because the starting point of limitation Assignee of 
for taking out the application was the date of the misfeasance and not Madras. 
the date of the winding-up order passed by the Court. 

Bhim Singh v. Liquidator, Union Bank of India, (1926) 1.L.R. 8 L. 

167, followed. | 

In the matter of the Union Bank, Allahabad, Ltd., (1925) I.L.R. 47 A. 
669, not followed. 


Decision of Beasley, J. (as he then was) affirmed. 


On appeal from the judgment and order of the Honourable 
Mr. Justice Beasley, dated 11th December, 1928, and made in 
the exercise of the Ordinary Original Civil Jurisdiction of the 
High Court in O.P. No. 62 of 1922, In the matter of the 
Indian Companies Act and In the matter of the City Hygienic 
Milk Supply Company, Limited. 

The facts of the case are set oul in the following judgment* of 
Beasley, J. (as he then was), which also contains a discussion of 
the questions of law arising in the case:— 


Beasley, J—This Company was ordered to be wound up by 
the Court by an order, dated the 13th September, 1922. On the 
29th March, 1923, the then Official Liquidator made an applica- 
tion for the public examination of some of the Directors and 
Officers of the Company regarding their management of its 
affairs and by an order of this Court, dated the-l0th of April, 
1923, the Official Referee was directed to conduct that examina- 
tion and, as the result of it, the present misfeasance summons 
was taken out on the 12th September of this year. The matter 
was argued before me on a preliminary objection taken on behalf 
of the respondents, namely that the application in this summons 
is barred by limitation. 

There are two questions to be decided: firstly, which article, 
if any, of the Limitation Act applies to this case, Art. 36 or 
Art. 120, and secondly, what is the starting point of limitation. With 
regard to the latter question it is contended by Mr. V. Radha- 
kKrishnayya on behalf of the Official Liquidator that time begius 
to run from the date of the winding-up order, namely, 13th Sep- 
tember, 1922, whereas the contention of the respondents is that the 
starting point of limitation is the date ef the acts of misfeasance 
alleged in the summons against the respondents. If the latter 
contention is correct, then it is immaterial whether Art 36 or 
Art. 120. applies, because in either case the application is barred. 
Of these two articles Art. 120 gives the longer period of limitation, 
namely six years and admittedly the summons was taken out more 





*Q,P. No. 62 of 1922 - lith December,. 1928, 
R—36 = 
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„Narasimha than six years from the dates of any of the alleged misfeasances. 
ea Mr. Radhakrishnayya also contends that directors of companies 
The Official are not protected by the Limitation Act at all as they are in his 
A-signse of = submission express trustees and that under section 10 of the Limi- 
Madias. R ° ; ' 
tation Act as against such persons no suits are barred by any length 
of time. With this latter submission I think jt will be more 
convenient to deal first. E 


But before doing so I will refer to section 235 of the Indian 
Companies Act of 1913, sub-section (3), which provides as 
follows :— . 

“The Indian- Limitation Act, 1908, shall apply to an application under 
this section as if such application were a suit.” | 

This sub-section appeared for the first time in this Act'and 
was not in the older Indian Companies Act. It was, therefore, in- 
serted in this Act for a purpose, Mr. Radhakrishnayya contending 
that it was in order to deprive directors of the protection of the 
defence of limitation, and he argues that as the section includes 
promoters, managers, liquidators or officers as well as directors, 
the- sections which provide for a period of limitation were intended 
to be applied to those persons and-that in the case of directors it 
was section 10, which was intended to be applied to them. He 
relies on a number of decisions. In Ramaswam v. Snramulu 
Cheti! it was held by Sir Arthur Collins, C.J., and 
Parker, J., first of all that Art. 36 of the Limitation Act did not 
apply to.the corresponding section in the Indian Companies Act of \ 
1882, because it was an application and not a suit and a clear dis- \ 
tinction was drawn in the Limitation Act between suits, appeals s 
and applications: This decision 1s no longer good law because it ~^ 
was a decision under the old Act, whereas under the present Act /~’ 
section. 235, sub-section (3) of the Indian Limitation Act (I of / 
1908) is to be applied to an application under that section as if 
such application were a suit. They further decided that the Act 
complained of was a breach of trust and relied on section 165 of 
the English Companies Act of 1862, the corresponding section 
of the Indian Companies Act of 1882, under which that applica- 
tion was made, and cases upon the poirtt in which it was held that 
the relationship of. trustees and cestui que trust subsist between 
directors of Joint Stock Companies and the shareholders. Some 
of these cases were relied upon by Mr. Radhakrishnayya and I 
shall deal with them later, 

There have been a number of decisions in the English Couns 
in which the position of directors of Companies has been discussed. 
In 1888. Kay, J, in In re Faure Electric Accumulator Com pany? 
distinguishes between director of Joint Stock Companies and ordi- 
nary -trustees in the -following.words: 





iit 


vey L (1896) I.L.R. 19 M. 149. 2 (1888) 40 Ch.D, 141 at 150, 151. 


A, 
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‘*These questions involve a consideration of what is the real position 
of the directors of a joint-stock trading company. With respect to the 
capital of the company which is under their manavement, it has been said 
that they are ‘gnasi-trustees’ for the company: Fittcroft’s case?. In that 
and other respects they are ‘to a certain extent, trustees’ (Lirfdley on 
Partnership, 4th Edn, page 587). In the language of Lord Romilly, in 
York and North Midland Railway Company v. Hudsont, ‘the directors are 
persons selected to manage the affairs of the company, for the henefit of 
the shareholders: it is an office of trust, which, if they undertake, it is 
their duty to perform fully and entirely’ Thev certainly are not trustees 
in the sense of those words as used with reference to an instrument of 
trust, such as a marriage settlement or a will One obvious distinction is 
that the property of the company is not legally vested. in them. Another 
and perhaps still hroader difference is that they are the managing agents of 
a trading association, and such control as they have over its property, and 
such powers as by the constitution of the company are vested in them, 
are confided to them for purposes widely different from those which exist 
in the case of such ordinary trusts as I.have referred to, an which 
require that a larger discretion shonld be given to them Perhaps the 
nearest analogy to their position woutd he that of the managing agent of 
a mercantile house to whom the control of its property and very large 
powers for the management of its bueiness are confided; hnt there is no 
analogy which is absolutely perfect. Their position is peculiar hecatse of 
the very great extent of their powers and the absence of control. except 
the action of the shareholders of the company. However, it is quite 
obvious that to applv to directors the strict rules of the Court of Chancery 
with respect to ordinarv trustees mighi fetter their action to an extent 
which would be exceedingly disadvantageons to the companies they re- 
nresent. In In re Forest of Dean Coal Mintia Combany® (a case relied 
pon by Mr. Radhakrishnavya), Sir George Jessel. MR, said: ‘Directora 
have sometimes been called trustces, or commercral trustees, and some- 
umes they have been called managing partners It does not much matter 
what you call them so long as you understand what their true position is. 
which is that they are really commercial men manacing a trading concern 
for the benefit of themselves and of all the other shareholders in it 

They are no doubt trustees of assets which have come into their 
handi or which ate under their control, but they are not trustees of a 
debt due to the company. The company is the creditor, and, as I said 
netore, they are only the managing partners.” 

At page 152 Kay, J., refers to Marsett’s case’, in which 
James, L.J., said: 

"A director should not be held Mahle upon any verv strict rules such 
as those, in my opinion, too strict rules which were laid down by the 
Court of Chancery to make unfortunate trustees liable; directors are not 
to be made liable on those strict rules which have been applied to 
trustees.” 

I do not propose to refer to anything else in the judgment of 
Kay, J. I think that it is a very strong case against Mr. Radha- 
krishnayya and seems to me to be very strong authority for the 
contention that directors are not express trustees. They are very 
far from being express trustees and unless they are, they are 
not within the provisions of section 10 of the Limitation Act. 





3, (1882) 21 CLD. 519, 534. 4. (1845) 16 Beav. 485, 491. 
5, (1878) 10 Ch.D. 450 at 498. 6. 2’ W.R, 541 at 542, 543, 
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In a previous case in 1882, Flitcrofi’s case referred to by Kay, 
J., Brett, L.J., said with regard to directors they are trustees for 
the company and not for the individual shareholders and then 
goes om to say: 

‘There are persons who may be made liable under section 165, (which 
correspond to section 235 of the Indian Companies Act) without having 
been guilty of a breach of trust; but where the person charged under that 
section is a trustec, the act which brings him within the section is a 
breach of trust. That being so, no Statute of Limitations nor any har by 
analogy to the statute can be relied on.” 


And Cotton, I.J., at page 537 says: 


‘‘The Statute of Limitations can in no way apply to a case like the 
present, for the ground of our decision against the directors is that they 
have misapplied funds as to which they stood in the position of trusices.” 


In, In re Brasilian Rubber Plantations and Estates, Limiled' 
Neville, J., quoting Lord Macnaghten in Cavendish Bentinck v. 
Fenn’, says: : 

“Lord Macnaghten there says that misfeasance under the section must 
be misfeasance in the nature of a breach of trust resulting in a loss to the 


company. Breach of trust there, I, think, is intended to include breach 
of duty.” 


In the case referred to by Neville, J. (Cavendish Bentinck 
y. Fent) Lord Macnaghten at page 669 said: - l 


“The 165th section of the Act of 1862 has often come under discus- 
sion, and it has been settled, and I think rightly settled, that that section 
creates no new offence, and that it gives no new rights, but only provides f 
summary and efhcient remedy in respect of rights which apart from that 
section might have been vindicated either at law or in equity It has also 
been settled that the misfeasance spoken of in that section is not misfea- 
sance in the abstract, bui misfeasance in the nature of a breach of trust 
resulting in a loss to the company.” 


In In re Lands Allotment Company® Lord Lindley at p. 631 
made some most important observations upon the subject which 
are as follows: 


“Then comes the question whether they are protected by the Statute 
of Limitations which is applicable to trustees, and the learned Judge has 
held that they are, and, I confess, it appears to me that he is obviously 
right in the construction which he puts upon that statute. ` Just consider 
what we are asked to do here We are really asked to put ourselves in a 
most grotesque position. We are asked to say that the directors are liable 
for these moneys upon the footing that they committed a breach of trust, 
Lut that they are not entitled to the benefit of the Statute of Limitations 
which was passed for the benefit of trustees I cannot be party to any 
decision so supremely absurd. Although directors are not properly speak- 
ing trustees, yet they have always been considered and treated as trustees of 
money which comes to their hands or which is actually under their control; and 
ever since joint-stock companies were invented directors have been held liable 
to make good moneys which they have misapplied upon the same footing as 
if they were trustees, and it has always been held that they are not entitled to 














u 
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the benefit of the old Statute of Limitations because they have committed 
breaches of trust, and are in respect of such moneys to be treated as 
trustees. Then, when the Legislature passed an Act of Parliament—the 
Trustee Act of 1888—protecting trustees against actions for breaches of 
trust, how can it be with any reason said that directors are not to,have the 
benefit of this statute? I cannot go that length I am satisfied that the 
statute does apply. Let us look at the words of it. The first section of 
the Act with which we are dealing says thus: ‘For the purposes of this Act 
the expression ‘trustee’ shall be deemed to include an executor or admi- 
nistrator and a trustee whose trust arises by construction or implication 
of law as weil as an express trustec, but not the official trustee of charita- 
ble funds.’ ” by 


He then refers to Soar v. | Ashwell, in which Bowen, L.J., con- 


sidered that directors are express trustees of money which they 
have control of. But under the English Act a period of limita- 
tion of six years is provided. Here, if the directors are within 
section 10 of the Limitation Act, no period of limitation «an pro- 
tect them. In my view they cannot be considered to be express 
trustees within the provisions of that section which moreover deals 
only with sums for the purpose of following property or the pro- 
ceeds of it in the hands of trustees for an account of such pro- 
perty. In my opinion, therefore, directors of companies are 
entitled to the protection of the Limitation Act. 

But before considering which article is applicable to them I 
propose to deal with the question of the starting point of limita- 
tion. It is not suggested that any other articles except Arts. 36 
and 120 can apply. If Art. 36 applies, the starting point is when 
ihe misfeasance thereiri mentioned takes place; if Art. 120, the 
starting point is when the right to sue accrues, and Mr. Radha- 
krishnayya argues, that the right to sue under Art. 120 did not 
accrue until the winding-up of the company and the appoint- 
ment of the liquidator, but in a case to which I have already re- 
ferred, namely, Cavendish Bentinck v. Fenn*, Lord Macnaghten 
said that the corresponding section of the English Act created no 
new offence, gave no new rights but only provided a summary 
and efficient remedy in respect of rights which apart from that 
section might have been vindicated either at law or in equity; and 
this decision of Lord Macnaghten has been frequently referred 
to in other English cases. In the City Eguttable Fire Insurance 
Company's case," Pollock, M.R., referred to section 215 of the 
Companies (Consolidation) Act, 1908, and said: 

“‘Now the claim is brought in accordance with the procedure which is 
rendered available by section 215 of the Companies (Consolidation) Act, 
1908, and as an argument was presented to us for which some foundation 
could be suggested based in substance upon section 215, I desire to say, 
though this ıs mot the first time that it has been said, that that section 
deals only with procedure and does not give any new rights. It provides 
a summary mode of enforcing existing rights; and I think that is abun- 


8. (1887) 12 A.C. 652, 10. (1893) 2 Q.B. 390, 
11, (1925) 1 Ch. 407 at 507. ' 
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dantly shown by Coventry and Dixon's caselt, ‘In re Brasilian Rubber 
Planiations and Estates, Limited! and Cavendish Bentinck vy. Fenns.” 


And Sargant, L.J., in In re City Equitable Fire Insurance Co.4 
says that 


“Section 215 of the Companies (Consolidation) Act, 1908, which corre- 
sponds in almost precise words with the old section 165 of the Act of 1862, 
is a procedure section only, and merely provides a summary remedy for 
enforcing in the liquidation of a company such liabilities as might have 
been enforced by the company itself, or by its liquidator, by means of an 
ordinary action.’’ 

In Coventry and Divon’s case, James, L.J., at page 670 
said: i i 

“In this case we have only to apply section 165. I am of opinion that 
that section does not create any new liahility or any new right, but only 
provides a summary mode of enforcing rights which must otherwise have 
been enforced by the ordinary procedure of the Courts. In order to enable 
ihe Cour to apply that section, the liquidator, as it seems to me, must 
shew something which would:have been the ground of an action by the 
company if it had not been wound up.” os 

Great reliance is placed by Mr. Radhakrishnayya upon In re 
National Funds Assurance Company". In that case on page 125 
Jessel, M.R., said: 

“It does not appear to me to be necessary to inquire what the posi- 
tion of a liquidator suing third persons or suing shareholders may be 
All I have to do is to obey the Act of Parliament, which is clear, plain, 
and unambiguous in its terms Therefore, I think the decisions which 
have heen cited have no application to this part of the case; and I think 


aleo that it is plain, after Webb yv Watffin'4+, and other decisions of the . 


House of Lords, that after the winding-up of a company new rights are 
given by the Act of Parliament—rights which did not exist before the 
winding-up, and rights which can be enforced only under the winding-up ’’ 

This statement, he argued, gives the Official Liquidator a new 
nght and that the right of action only accrues when he is appoint- 
ed Official Liquidator or at any rate at the winding-up of the 
Company. But it has been pointed out in the cases to which I 
have referred that the corresponding section in the English Com- 
panies Act is merely one of procedure and gives no new right to 
the Official Liquidators. I think it must be clear that what the 
Official Liquidator has at his disposal is a summary method of 
enforcing such rights as the Company could have enforced or 
shareholders could have enforced before winding-up of the Com- 
pany and no more, If proceedings had been taken against the 
Directors before the winding-up by the shareholders or by some 
others of the Directors, the right of action would have accrued to 
the Companv or those other persons; when the misfeasance took 
place, and all that, in my opinion, the Official Liquidator has in 
those rights, and Directors of Companies are entitled to claim 
that the starting point of limitation is the alleged act or acts of 








7. (1911) 1 Ch. 425 8 (1887) 12 A.C. 652, 669 
11. (1925) 1 Ch. 407 at 527. 12. (1880) 14 Ch D. 660 
13. (1878) 10 Ch.D. 118 14. L.R. (1872) 5 H.L. 711, 
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misfeasance in the same way that they would be able to set up 
that contention in an action before the winding-up of the 
Company. | arrive at this conclusion with great reluctance because 
I am of opinion that in this country it must necessarily take a very 
long time before the Official Liquidator appointed in a winding-up 
1s able to bring to light acts of misfeasance on the part of the 
Company’s Directors, 

As I have held that the starting point of limitation wás the 
date or dates of the alleged acts of misfeasance, it is immaterial 
whether Art. 36 or Art. 120 applies to this case, as in either case 
the application is barred by limitation, and I content myself with 
Saying that in my view the decision of the Lahore High Court in 
Bhim Singh v. The Official Liquidator, Union Bank of India is 
correct and that the decision of Walsh, J., in In the matter of the 
Union Bank, Allahabad, Ltd.'* 1s not correct. In the Lahore case it 
was held, following English decisions, that section 235 of the 
Indian Companies Act does not create new right§ -but merely 
provides a summary remedy of enforcing existing rights, which 
apart from that section might have been vindicated by means of 
a suit and that therefore an application under that section made 
more than two years after the act of misfeasance complained of 
is alleged to have taken place, is barred by Art. 36 of the Limi- 
tation Act. Following the Lahore case I must hold that this appli- 
cation is barred by limitation. I am very sorry to have to do so, 
because, in my view, if there ever was a case which required the 
fullest investigation it is this one. Allegations made against the 
Directors, the respondents to thjs application, are very serious 
ones, although they do not amount to allegations of fraud. 

This application is dismissed without costs, and the Official 
Liquidator will take his taxed cosis out of the assets of the 
Company. a 

Against this judgment the Official Liquidator preferred an 
appeal. 

V. Radkakrishnayya for appellant. 

T. M. Krislmaswami Atyar, K. Narasimha Aiyar, S. E. 
Sankara Atyar, N. Sivaramakrishna Aiyar, S. Parthasarathi 
and V. K. Titruvenkatacharé for respondents. 

The Court delivered the following 

| JUDGMENTS. Ramesam, J—This is an appeal against an 
order of our brother Beasley, J., as he then was, dismissing an 
application of the Official Liquidator of the City Hygienic Milk 
Supply Co., Ltd., under section 235 of the Indian Companies 
Act for an order compelling the Directors of the Company to 
pay certain amounts by way of compensation in respect of their 
ee ee eae renee eae 
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acts of misfeasance, etc. Two points were raised before the 
learned Judge and both were decided against the applicant, The 
Official Liquidator appeals. 

In. appeal the two points that arise are: (1) Whether 
Directors of Companies under the Indian Companies Act are 
trustees for the purpose of section 10 of the Limitation Act; 
and (2) if they are not trustees, from what date does limitation 
run. 
Taking up the first point, it is now clear that, even in Eng- 
land in spite of occasional use of loose expressions to the con- 
trary, it is now settled that Directors of Companies are not 
trustees. In In re Forest of Dean Coal Mining Company, 
Jessel, M.R., said at page 451: 

“Directors haye sometimes been called trustecs, or commercial trustees, 
and sometimes they haye been called managing partners” 
and at page 453: 

“They are no doubt trustees of asscts which have come into their hands, 
o1 which are under their’ control but they are not trustees of a debt due 
tə the company.’ 

In Flitcrofi’s case,? Bacon, V.C., no doubt said: 

“That the relationship of trustee and cestni que trtsst subsists between 
the directors of jomt stock companies and the shareholders, I do not 
entertain the slightest doubt.” 

But this statement is inconsistent with the - -re- 
marks of Lords Justices in the Court of Appeal and with. 
later special judicial opinions. On appeal in the same case 
Jessel, M.R., said: “If directors who are quasi trustees for the 
company, etc.” Brett. L.J., said: “They are trustees for the 
company not for the individual shareholders.” But even this 
statement is too wide. Cotton, L.J., said: “They have mis- 
applied funds as to which they stood in the postiton of trustees.” 
In In're Faure Electric Accumulator Company’, Kay, J., says: 

“Chey certainly are uot trustees in the sense of those words as used 
with reterence to an instrument of trust, such as a marriage settlement or 
a will. One obvious distinction is that the property of the company is 
not legally vested in them, cte” 

In In re Lands Allotmett Companyt Kay, L.J., says at 
page 039: 

"As directors they are not trustecs at all. They are only trustces 
yita the particular property which is put into their hands or under their 
control], ete.” 

Lindley, L. J., says: “Although directors are not 
properly speaking trustees, etc.” In In re City Egqusta- 
ble Fire Insuratice Company,” Romer, J., observes: “To 

1, (1878) 10 Ch.D. 450. 2, (1882) 21 ChD. 519. 


3. (1888) 40 Ch. D. 141 at 150, 151. 
4, (1894) 1 ChD. 616. 5, (1925) 1 Ch. 407, 
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say that directors are trustees is a wholly. misleading 


statement.” It is unnecessary to refer to English decisions at - 


greater length, for all that we are concerned with is whether 
they are trustees for the purpose of section 10 of the Limita- 
iion Act. 

In Kathiawar Trading Company, Limtted v. Virchand Dip- 
chand’ it was held by Sargent, C.J., and Bayley, J., that Direc- 
tors of Companies are not trustees in whom the property of the 
Conipanies has become vested in trust for any specific purpose. 
l entirely agree with this decision. It is contended that the 
purposes of the Company are specific purposes within the mean- 
ing Of the section. The purposes of the Company are too wide, 
and far from being specific, one would say they are very gene- 
ral purposes, and even then it is doubtful whether it cam be said 
that the property of the Company is vested in the Directors. 
Two decisions have been referred to by the learned advocate 
for the appellant as somewhat weakening the decision in Kathia- 
war Trading Company, Limited v. Virchand Dipchand*. These 
are Ktshiappa Chetty v. Lakshmi Ammal. and Pachatyappa 
Chetti v, Sivakami Ammal. I have nothing to say as to the 
actual decisions in these cases, but I think that the statement of 
Schwabe, C.J., in the former of these cases, namely, wherever 
there is.control over money there is an express trust, a statement 
probably. based upon the observations of Lord Esher, M.R., in 
Soar v. Aslwwell?, must.be understood in the.light of the other 
judgments-of the Court of Appeal in that case which show that 
“control” (in Lord Esher’s judgment) must be regarded as 
synonymous with vesting. As to the decision in Pachatyappa 
Cheiti v. Sivakami Ammal, the facts are very plain and there 
is an express trust. I do not think that the remarks in these 
decisions affect the decision in Kathtawar Trading Co., Ltd. v, 
Virchand Depchand® with which I entirely agree. It follows 
therefore that Directors can plead limitation. 

Coming now to the second point, the question really turns 
upon whether entirely new rights with a new cause of action 
arise On the winding up of a Company. That, for certain pur- 
poses, new rights may be conferred by the winding up of a 
Company, there can be no doubt. One such well-known case is 
the liability to pay calls as a contributory. Both English and 
Indian authorities are very clear on this matter; but it does 
not follow from this that the right of a liquidator under sec- 








6. (1893) I.L.R. 18 B. 119. 7. (1923) 44 M.L.J. 431. 
8, (1925) 49 M.L.J. 468. 9, (1893) 2 Q.B. 390, 
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tion 235 is a case of a new right accruing by reason of the 


- winding up. The corresponding section of the English Act of 


1862 is section 165 and it has been held by the House of Lords 
in Cavendish Bentinck v. Fenn, that that section creates no 
new rights but only provides a summary and efficient remedy. 
So also in The. City Equitable Fire Insurance Company's case,” 
Pollock, M.R., said: 

l “That secuon deals only with procedure and does not give any new 


rights. It provides a summary mode of enforcing existing rights; and I 
think that 1s abundantly shown by the Coventry and Dtron’s case!lt, etc.’’ 


In the last case James, L.J., observed: 
“I am of opinion that that secuton does not create any new liability 
o: any new right, but only provides a summary mode of enforcing rights 
Which must otherwise have been enforced by the ordinary procedure of 
the Courts’ r 
So far as contributories are concerned, we have got'a 
specific section fixing the time when the amount is payable. 
Section 159 says that a contributory shall pay at the time whien 
calls are made for enforcing liability. Naturally limitation 
runs from the time when calls are so made. We have no corre- 
sponding section in the case of liability for misfeasance under 
section 235. On this matter two decisions of two Indian High 
Courts are in conflict—the decision in In the matter of the 


Union Bank, AHahabad, Ltd. and the decision in Bhim. 


Singli v. Liquidator, Union Bank of Indta,. which fol- 
lows an earlier decision of the Punjab High Court. Agreeing 
with the learned Trial Judge, I think we should sa! to follow 
the decision of the Punjab High Court. 


If the cause of action arises from the time when the mis- 
feasance was committed, it is admitted that the application is 
barred whether Art. 36 or 120 applies. It is unnecessary to 
consider that question in this case. 

Mr. V. K. Thiruvenkatachariar appearing for one of the 
Directors argued that it is not all misfeasance for which Direc- 
tors may be liable under section 235. This might be so; but 
it is unnecessary to consider this point in this appeal. 

The appeal fails and is dismissed with costs, 

The learned Judge has given leave to the Official Liquidator 
to appeal and has authorized him to incur the expenses of the 
appeals from the assets of the Company and we need not pass 








10. (1887) 12 A.C. 652, 11, (1925) 1 Ch 407. 
12, (1880) 14 ChD. 660. 13. (1925) ILL.R. 47 A. 669. 
14, (1926) I.L.R. 8 Lah. 167. 
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any further order as we agree with the discretion exercised by 
him. There will be one set of costs to the respondents. 


Cornish, J—Section 10 of the Limitation Act is. founded 
upon the equitable doctrine explained by Bowen, L.J., in Soar 
v. Ashwell, that “time (by analogy to the statute) is no bar 
in the case of an express trust, but that it will be a bar in the 
case of a constructive trust.” 


In my judgment it is settled by Kathtawar Trading Co., 
Lid. v. Virchand Dipchand® and the English authorities there 
cited that a director of a joint-stock company is not, in the 
language of section 10, “a person in whom property has become 
vested in trust for any specific purpose”. And a series of later 
English authorities confirms this view of the positfon of a 
Director. In Flitcrofi’s case’, Jessel, M.R., described Direc- 
tors as quast-trustees. In Soar v. Ashwell? Kay, L.J., observed: 

“‘Generally speaking, a person who is not the appointed trustee and 
whom it Is sought to affert with a trust by reason of his conduct is not a 


trustee at all, although he may be liable as if he were; which is commonly 
expressed by saying that he is not an express but a constructive trustee.” 


And in In re Lands Allotment Co.* Lindley, L.J., said: 


‘‘Although directors are not property speaking trustees, yet they have 
ways been considered and treated as trustees of money which comes to 


Yin hands or which is actually under their control; and ever since joint 


/ stock companies were invented directors have been held liable to make 


/ good moneys which they have misapplied upon the same footing as if they 


ra 


Lord Justice Kay, in In re Fanne Electric Accumulator 
Company*, has pointed out an obvious distinction between 
directors and express trustees, namely, that the property of the 
company is not legally vested in the directors. That the pro- 
perty of the company does not become “vested” in the direc- 
tors by reason of such property being under their control is 
also made clear by the authorities referred to in Kathiawar 
Trading Co., Ltd. v. Virchand Dipchand*. The dictum of 
Schwabe, C.J., in Kishtappa Chetty v. Lakshmi Ammal, that 
the word “vested” in section 10 of the Limitation Act “does 
not mean anything more than properly having control of the 
property” is opposed to those authorities and appears to have 
been expressed without those authorities having been brought 
to his notice. Nor can it be said that the entrustment of thc 





2 (1882) 21 Ch D. 519 at 534. 3. (1888) 40 Ch D. 141 at 150. 
4, (1894) 1 Ch D. 616. 6. (1893) I.L.R. 18 B. 119. 
7 (1923) 44 M.L.J. 431. 9, (1893) 2 Q.B. 390 at 400, 
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Company’s moneys to the Directors for the general purpose of 
carrying on the business of the Company is an entrustment for 
a specific purpose within the section. In Khaw Sim Tek v. 
Chiah Hoot Gnoh Neoh™ their Lordships of the Judicial Com- 
mittee discussing a Limitation Ordinance similar in terms to 
the language of section 10 of the Indian Act stated: 

“A specific purpose, within the. meaning of section 10, must be a 
purpose that is either actually and specifically defined in the terms of the 
will or the settlement itself, or a purpose which, from the specified terms, 
can be certainly aflirmed’? 

It is clear upon these authorities that the Directors in the 
matter before us cannot be regarded as express trustees, and, if 
they are not express trustees, section 10 of the Limitation Act 
does not opérate to deprive them of their right to rely on any 
available provision or article in the Act as a bar to the liquida- 
tor’s claim. 


The question then is, whether a bar is furnished either by 
Art. 36 or Art. 120 of the Act, these being the only articles 
which are suggested as having any application to the case. 
Admittedly, if the starting point of limitation is ‘the alleged 
acts of misfeasance or breach of trust by the Directors, the 
remedy would be barred whichever article governed it. But iL 
has been contended by the learned counsel for the liquidator’ 
that the winding-up order is the starting point of the liquida- 
tor’s right of applying to the Court under section 235 (1) of 
the Indian Companies Act (VII of 1913). Reliance far this 
proposition is placed on In the matter of the Union Bank, Alla- 
habad, Limited“, where this view prevailed, and the reasons for 


it are given. by Mukerji, J., at p. 693 of the judgment as 
follows:— . l 


‘The claim is by the liquidator who had no existence at the dates 
on which the amounts claimed are alleged to have been mis-spent If the 
liquidator is given permission by the Jaw to chim these moneys, certainly 
it would be unfair and unjust to say that the claim became time-barred 
before he came into existence.” 


But, with all respect, it may be pointed out that the right 
of application to the Court given by section 235 is not confined 
to the liquidator; it is given to a creditor and to contributories. 
And if creditors of a company or the shareholders, who arc 
expected to be alive to their interests, choose to allow remedies 
which might be open to them in respect of losses attributable to 
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misfeasance by the directors to become time-barred, it seems 
fo me that neither fairness nor justice requires that after the 
Company has been ordered to be wound-up the liquidator shall 
have the right to enforce those remedies against the Directors 
for the benefit of the creditors and contributories. It is, how- 
ever, unprofitable to speculate upon the reasonableness of this 
particular aspect of section 235, because it has been most autho- 
ritatively settled that the corresponding provision in section 215 
of the English Act, the Companies (Consolidation) Act, 1908, is 
a procedure section only and gives no new rights. See In re 
City Equitable Fire Insurance Co” Sir E. M. Pollock, M.R., 
says with reference to this section: 

“I desire to say, though this :s not the first time that it has been said. 
that that section deals only with procedure and does not give Any new 
rights. It provides a summary mode of enforcing cxisting rights” 

To the same effect is the judgment of Sargant, L.J., at 
p. 527. This ruling is decisive of the question and has been 
regarded as conclusive of it by a Bench of the Lahore Court in 
Bhim Singh v. Liquidator, Union Bank of India. In my 
opinion, therefore, it is impossible to hold, that the liquidator 
acquired a new right from the winding-up order to enforce 
against the Directors a-claim which had already become, time- 
barred, whether under Art. 36 or Art. 120 of the Limitation 
ct. 1 think that the judgment of Mr. Justice sa should 
be upheld and that this appeal’ fails. 


I agree to the order of costs proposed by my learned 
brother. 


B.V. V. 0 ~ | Appeal dismissed, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—MR. JUSTICE VENKATASUBBA RAO. 


A. S. Gnanaprakasam Pillai .. Plæniff* 
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Transfer of Property Act (IV of 1882), Ss. 106, 107, 110 and 116— 
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monms’’—Meaning of 
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ecg strane According to the terms of a written but unregistered deed of leaso, 
u the plaintiff should let and the defendant should take a dwelling-house 
Vex. ‘from the Ist of December, 1924 to the lst of January, 1925”. The 


tenancy was to be determined by either party giving to the other of them 
subsequent to the lst of January, 1925, fifteen days’ notice in writing 
expiring with the calendar month. On the [5th September, 1930, the 
notice 10 quit was issucd to the defendant asking him to take notice that 
he was thereby called upon to vacate and deliver possession “on the fore- 
noon of the Ist of October, 1930.” On the questions whether the lease 
in writing was admissible in evidence and whether the notice to quit was 
bad, 

Held, (1) that the deed of lease in question not being of the description 
mentioned in S. 17 of the Indian Registration Act, the Act does not stand 
in the way of its being received in evidence Rama Sahu v. Gowre Ratho. 
(1920) I.L.R. 44 M. 55: 39 M.L.J. 639 (F.B.), followed; 

(2) that giving 1t a rational interpretation, the notice to quit in thia 
case was a good notice. 

Stdebotham y. Holland, (1895) 1 Q.B. 378 (C.A.); Harvey v Cope- 
land, (1892) 30 L.R. (Ireland) 412, Harihar Banerji v. Ramsathi Roy, 
(1918) L.R 45 LA. 22: LL.R. 46 C. 458: 35 M.L.J. 707 (P.C.), 
followed. 

A “calendar month” means, according to the Oxford Dictlonary, one 
of the twelye months into which the’ year 1s divided according to the 
calendar, also the space of time from any day of any sych month to the 
corresponding day of the next, as opposed to a lunar month of four weeks. 


A. Suryanarayaniah and A. Ramachandriah for plaintiff. 
George Joseph for K. Kuppuswarms for defendant. N 


x 


The Court delivered the following ‘ 
a 


JupamenT.—The question raised is an important one ~, 
and relates to the sufficiency of a notice to quit. 
The plaintiff’s counsel tells me that, although in the 
ordinary course he would have filed this suit in the 
City Civil Court, he has chosen this forum antici- 
pating that the defendant would raise the point he has now 
done. The terms of the lease are set forth in a writing, dated 
the 1st of December, 1924. It says: 


“The landlord lets and the tenant takes the dwelling-house . 
from the ist of December, 1924 to the 1st of January, 1925, and thereafter 
unless and until the tenancy should be determined by a notice as herein- 
after provided.” 


The only other paragraph which is relevant reads thus: 


‘The tenancy may be determined by either party giving to the other 
of them subsequent to the lst January, 1925, fifteen days’ notice in. writing 
expinng with the calendar month.” 


_ This agreement has not been registered and the first ques- 
tion that arises is whether it is admissible in evidence. Section 


107 of the Transfer of Property Act provides; 
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“A lease of iummoveable property from year to year, or for apy term 
cacccdaug one year, or reserving a yearly rent, can be made only by a 
legistered instrument. 

All other leascs of immoveable property may be made either by a 
registered instrument o1 by oral agreement accompaiied by delivery of 
possession’ ’ 

The lease in question being for a year only, it is the second 
paragraph that applies. As both parties agree that there is 
a valid lease, I must assume that it was affected by an oral agres- 
ment accompanied by possession. Under the Transfer of Pro- 
perty Act, a registered instrument is not required to bring into 
existence such a lease as the one before me. A valid lease 
having come into existence independent of the document, can it 
be received in evidence or not, for the purpose of finding out 
the terms of the lease? To answer this question, we must 
advert not to the Transfer of Property Act, which deals with 
transactions, but to the Registration Act, which deals with 
documents. Section 49 of the latter Act forbids any document 
being received in evidence which contravenes the terms of 
section 17. Under the last mentioned section, only certain leases 
are compulsorily registrable, namely, those from year to year, or 


—~/for any term exceeding one year, or reserving a yearly rent. 
j y g one y g a yearly 


/ fie agreement not being of this description, the Registration 


cso} does not stand in the way of its being received in evidence. 


s view receives support from Rama Sahu v. Gowro Ratho. 
The notice to quit is, dated the 15th September, 1930, and 
in the following terms: 


“Take notice that you are hereby called upon to vacate and deliver 
possession of our bungalow .... . . . on the forenoon of the 
lsi October, 1930 ” 


For the defence, two contentions are raised in the alterna- 
live: first, thai it is too long a notice; second, that it is too short 
a one. Let me deal with the first contention. It is put 
thus. The tenancy under the agreement is to commence from 
the Ist December, 1924. Section 110 of the Transfer of Pro- 
perty Act says, that where the time limited by a lease is express- 
ed as commencing from a particular day, in computing that 
time, such day shall be excluded. Read in the light of this 
section, the lease commences on 2nd December, 1924 and ter- 
Ininates on Ist January, 1925 The defendant’s counsel then 
argues, that on the termination of the period fixed, a new tenancy 
conmences on the 2nd January, 1925. The month of the 
tenancy is therefore from the 2nd January to the 1st February, 
1925. This must be supposed to go on indefinitely. The period 


_ 


1, (1920) L.L.R. 44 M. 55: 39 M.L.J. 639 (F.B.), 
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that matters, therefore, is from the 2nd of a month to the Ist 
of the succeeding month. The next step in the argument is, 
that this is, what the parties meant, by the expression “the 
calendar month” in the agreement. lf this be so, the notice 
to quit is bad, terminating the tenancy as it does, not on the 
expiry of the 1st October but on the forenoon of that day: in 
other words, the notice is too short by about 12 hours. I am 
not prepared to accept this contention. A “calendar month” 
means, according to the Oxford Dictionary, one of 
the twelve months into which the year is divided .accord- 
ing to the calendar; also the space of time from 
any day of any such month to the corresponding day of the 
next, as opposed to a lunar month of four weeks. There can 
be noedoubt that the parties understood the expression in the 
former sense. In this case the original lease came to an end 
on the lst January, 1925. Thereafter the parties dealt with 
each other on the footing that the rent was to be paid and 
received, for an English calendar month, that is to say, for 
January or February and so on. 

Granting that the term “calendar month” is used in the 
sense I have ascribed to it, the question still arises, is the notice 
to quit a good or a bad notice? - Mr. George Joseph, the de- 
fendant’s counsel, contends that it is bad, because it termina 
the tenancy on the forenoon of the 1st October, whereas it ou 
to have terminated it on the midnight of the 30th September 
in other words, that the notice is too long by a few hours. This 
contention is strictly correct, but the question is, is the suit 
liable to be dismissed on that ground? On this point, Side- 
bothain v. ‘Holland’? is a very useful case. By an agreement 
in writing the plaintiff agreed to let a house to the defendant 
as yearly tenant commencing on the 19th May, 1890. On 
November 17, 1893, the plaintiff gave the defendant notice 
calling upon him to quit on May 19 following. It was held 
that a notice to quit on May 18 would have been good, but 
nevertheless that the notice to quit on May 19 must not be 
treated as bad. Lindley, L.J, with whom Lord Halsbury con- 
curred, after stating that one year from the 19th would expire 
at midnight of the 18th of the next May, observes as follows: 

“But, although a half-year’s notice to quit on the 18th would be 
correct, it does not follow that a notice to quit on the 19th, which is the 
anniversary of the day on which the tenancy commenced, 1s bad, and I 
am clearly of opinion that it is not. I have looked at all the decisions 
which were referred to in the argument and at many more, and I can 


e `i 


2. (1895) 1 Q.B. 378 (C.A.). 
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find none in which it has been held that a half-year’s notice to quit on the 
anniversary of the day on which the tenancy commenced is bad. I should 
be very much surprised to find such a case.” 

It is obvious that, if notice to quit on the 18th is correct, 
notice to quit on the 19th is strictly speaking bad. But why 
does the learned Lord Justice say it is not bad? I repeat his very 
words: 


“The validity of a notice to quit ought not to turn on the splitting 
of a straw. Moreover, if hypercriticisms are to be indulged in, a notice 
to quit at the first moment of the anniversary ought to be just as good 
as a notice to quit on the last moment of the day before. But such 
subtleties ought to be and are disregarded as out of place.” 


In another place he remarks that the distinction is far 
too subtle for practical use. I am tempted to extract the fol- 
lowing passage from the judgment of A. L. Smith, L.J. s+ 

“It cannot be demed that the law upon notices to quit is highly techni- 
cal; but the technicalities are too decply rooted in our law to be now got 
nd of, and if any case had been found showing that a full sıx months’ 
notice to quit given, as in the present case, for the anniversary of the 
day of the commencement of the tenancy was bad, I must have given effect 
fo it; but, as no such case has been found, I do not desire to add one 
more technicality to a notice to quit unless compelled to do so. 


I would point out that the plaintiff has only himself to blame for the 


difficulties he ıs in in this case. Had he added the words which are very 
ordinarily inserted in a notice to quit, ‘or at the expiration of the year 
of your tenancy, which shall expire next after the end of one half-year 
from the service of this notice,’ and which are inserted to avoid such a 
point as that now taken, all would have been in order; but the words are 
not there. If the notice to quit in this case had been for May 20 or 21 or 
any later day I should ave had no doubt but that it was a bad notice ; 
and I own that the inclination of my opinion is that the present notice is 
bad because it does not expire upon the last day of some year of the 
tenancy; but, as Lord Halsbury and Lindley, L.J., are of opinion that, 
inasmuch as this was a full six months’ notice given to quit upon the 
anniversary of the day upon which the tenancy commenced, it is good, 
though the tenancy expired at midnight the day before, I yield to what 
they say, and will not differ from them, and hold that this unmentonous 
technicality must prevail; and I content myself with expressing what I have 
said. This appeal must be allowed.” ` 


Another instructive case on this point is Harvey v. Cope- 
land. A weekly tenancy commencing on Thursday was held 
to have been duly determined by notice served on Thursday, 
the 5th November, to quit on or before Friday, the 13th 
November. A strict view of the law was taken by Gibson, J. 
The tenant ought to have been called on to quit on Thursday, 
but, as he was entitled under the notice to remain until midnight 
on Friday, that notice was bad. But the majority of the Court 
did not concur in this view. Referring to Doe d. Spicer v. 
Lea* O’Brien, J., thus remarks: 


3. (1892) 30 LR. (Ireland) 412 4 (1809) 11 East 312 
R—38 
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“But if ever there was a case in which, on account of the nature of 
it and the sense, the rule ought to be confined to the particular facts, it is 
Doe d Spicer v. Leat. In that case, however, the designation was of a 
gale day. Herc it is of a time when alone the right of the landlord could 
be enforced. He could not tum the tenant out of bed at 12 o’clock at 
night. Then, ıs he not entitled to say, this is a notice to you to quit 
one minute after 12 o'clock on Thursday? If the notice had been to quit 
at the end of the week, I apprehend that would be good.” 


Then in Harihar Banerjee v. Ramsashi Roy* it has been 
held by the Privy Council that a notice to quit should be con- 
strued ut res magis valeat, quam pereat. Among the observa- 
tions approved in that case is the following of Patteson, J.: 


‘Tt is not required that a notice should be worded with the accuracy 
of a plea’ It 1s not drawn with stmct precision but I think it 13 sufh- 
ciently clear.” 


We must give the notice a rational interpretation. Fol- 
lowing these decisions I am satisfied that the notice to quit in 
this case is a good notice. 

I have so far dealt with the question on the footing that 
the document is admissible in evidence. But, supposing I am 
wrong in that view, does a different result follow? Under 
section 116 of the Transfer of Property Act dealing with hold- 
ing over tenancies, the lease, after the expiry of the original 
term, must be taken to have been renewed from month to 
month. Such a lease is terminable, under section 106, by 
15 days’ notice expiring with the end of a month of the tenancy. 
The question is, what is the month of the tenancy in the present 
case? It is admitted that the rent receipts which the plaintiff `. 
passed and the defendant accepted were uniformly for English ` 
calendar months, such as January, February. If that is the 
month of the tenancy, the notice to quit, on the reasoning I 
have adopted, is good. The result is, whether agreement is 
received in evidence or not, the notice is a valid notice and the 
tenancy has been properly terminated. 

The only question that remains is as regards costs. Is 
this a case where I should not allow the plaintiff costs under 
the seciton 16 of the City Civil Courts Act? An important 
question has been raised and very fully argued. As a matter 
of fact, knowing that this defence was going to be raised, the 
plaintiff filed the suit in this Court; in the circumstances I am 
not prepared to deprive him of his costs. 

The mesne profits up to date amount to Rs. 2742-0 and 
future mesne profits are allowed at the rate of Rs. 175 per 
month. 





4 (1809) 11 East 312. 
5, (1918) L.R. 45 I.A. 222: I.L.R. 46 C 458. 35 M.L.J. 707 (P.C). 
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I pass a decree in favour of the plaintiff for possession with 

Rs, 274-2-0 for mesne profits up to date and future mesne pro- 

fits at Rs. 175 per month and costs of suit. Time for deli- 
very of possession till 5th December, 1930. i 

K.C. Sutt decreed, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MRr. JUSTICE KRISHNAN PANDALAI, 

K. V. Subramania Aiyår .. Petihoner* in both 

(Accused tn both). 


District Municipalities Act (V of 1920), S. 300 and Covernment Rides 
framed under that section, Rr. 2 (1), 11 (1) (a) ar 11 (2)—Person 





convicted in iwo cases (1) for not producing his child “ vaccination after 
due notice, and (is) for continuing in his breach af’ Ate notice on the 
same date—Whether punishable for two offences or same facts—How 


far his continued neglect was an offence. 

A person, resident of a District Municipality, was convicted by the 
Ist Class Bench of Magistrates for failure to produce his 354 years old 
child for vaccination as required by a notice served on him on a certain 
day, an offence falling under S 300 of the District Municipalities Act 
read with Rr. 2 (1) and 11 (1) (a) of the rules framed by the Govern- 
ment under that section, and was sentenced to fine and, in default, to 
suffer imprisonment In the next case against the same person, he was 
convicted for failure to comply with another notice served on him on the 
same date calling on him to discontinue his previous breach of vaccina- 
tion rules, an offence falling under S. 300 read with R. 11 (2) of the rules 
framed by the Government under the section and was sentenced to fine 
and to impnsonment, in default of paying it. 

Held, (1) that the conviction was unsustainable for the reasons, that 
_ the petitioner cannot be punished for two offences on the same facts, as 

the notices served on the petitioner were in fact nothing more than a 

repetition of the same demand, though served in two forms, and further the 
Cffence constituted by the petitioner's persistence in his neglect to take the 
child to be vaccinated under R, 11 (1) (a) 18 not merely neglect as such for 
which the offender has already suffered punishment, but a continuing 
breach which 1s separately punishable under R 11 (2) with a penalty cal- 
culated according to the period during which the offender persists in his 
neglect, and 

(2) that in view of the clear language of R 11 (2) the neglect on ‘the 
part of the petitioner to producc his child for 32 days was an offence. 


Pilcher v. Stafford, (1864) 122 E.R. 651, referred to and distinguished. 


Petitions under sections 435 and 439 of the Code of 
Criminal Procedure, 1898, praying the High Court to revise 
the order of the Court of the 1st Class Bench of Magistrates, 
Palghat in Summary Trials Nos. 1481 and 1485 of 1929, 
respectively. 

S. V. Venkatasubramantam for petitioner. 


a 


*Cr R. Cases Nos. 24 and 25 of 1930. l 20th August 1930. 
Cr R. Petitions Nos 23 and 24 of 1930. 
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_K. Venkataraghavachari for The Acting Public Prosecu- 
lor on behalf of the Crown. 

The Court made the following 

GrpoeR.—The petitioner, a resident of Palghat Munici- 
pality, was convicted and fined by the Ist Class Bench of Magis- 
trates in both the above cases. In Case No. 24 he was convicted 
for failure to produce his 34-year old child for vaccination as 
required by a notice served on him on 23rd September, 1929, 
an offence falling under section 300 of the District Municipali- 
ties Act read with Rr. 2 (1) and 11 (1) (a) of the rules 
framed by Government under that section and he was sen- 
tenced to pay a fine of Rs. 3 or to suffer 3 days’ simple impri- 
sonment in default. In Case No. 25 he was convicted for failure 
to comply with another notice served on him on the same day, 
23rd September, 1929, calling on him to discontinue his pre- 
vious breach of the vaccination rules, vtz., failure to get the 
same child vaccinated in pursuance of a previous notice, an 
offence falling under section 300 of the District Municipalities 
Act read with R. 11 (2) of the rules framed by Government 
under the section and he was sentenced to pay a fine of Rs. 8 
at As. 4 per day for 32 days, or to suffer 3 days’ simple impri- 
sonment in default. 

The petitioner says he has bona fide and conscientious 
objections to getting his child vaccinated as it will be injurious - 
to its health and that so far as his conviction in Case No. 24 is con; 
cerned, the Magistrates have erred in declining to consider iN 
at all as according to him it is a reasonable excuse within the 
meaning of R. 11 (1) (a) of the rules. This raises an in- 
teresting question which is now dealt with by section 2 of 61 
and 62 Vic., c. 49, exempting conscientious objectors from the 
operation of compulsory vaccination statutes. But there is no 
corresponding exemption in the District Municipalities Act. The 
decision in Rutter v. Noriom shows that even under the pre- 
vious Act 30 and 31 Vic., c. 84, section 29, objection to vacci- 
nating a child on the ground that it was or was bona fide be- 
lieved to be injurious to its health may be reasonable excuse 
under that Act. It is not, however, necessary to decide the 
point in this case, because the conviction in Criminal Revision 
Case No. 24 must fail for another reason. It is now admitted that 
the petitioner had already in S.C. No. 281 of 1929 before the 
Magistrate been convicted and sentenced for disobeying a pre- 
vious notice to produce the same child for vaccination and that 


1°57 J.P. & 
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this Court refused to interfere with that conviction (Cr. R.C. 
No. 836 of 1929). The present notices served on him on 23rd 
September, 1929, were in fact nothing more than a repetition 
of the same demand though served in two forms, ane as a 
notice to produce the child for vaccination, the other as one to 
discontinue his breach of the previous notice. It is clear to me 
that the petitioner cannot be punished, as he has been, for- two 
offences on the same facts (cf. section 26, General Clauses 
Act). Apart from that, there is the further objection in res- 
pect of the conviction in Case No. 24, that according to the rules, 
once a person has been convicted for neglecting to take his child 
to be vaccinated under R. 11 (1) (a) his persistence in such 
neglect is punishable not as “neglect” under that rule but as 
“continuing breach” under R. 11 (2). (Pilcher v. Stafford’) 
The offence constituted by such persistence is really not merely 
neglect as such for which the offender has already suffered 
punishment but a continuing breach which is separately punish- 
able under R. 11 (2) with a penalty calculated according to the 
period during which the offender persists in his neglect. For 
hoth reasons the conviction in Case No. 24 is unsustainable and 
is set aside. The fine of Rs. 3, if paid, will be refunded. 

In Cr. R. C. No. 25, in which the petitioner has been found 
to have neglected to produce his child for 32 days his advocate’s 
argument, lucid and to the point, was that continuing to neglect 
to produce a child for vaccination is no offence at all. For 
this Pilcher v. Stafford’, a decision passed under 16 and 17 
Vic., c. 100 and 24 and 25 Vic., c. 59 was cited. It was there 
decided that where a parent or a person having the care, nur- 
ture, or custody of a child has incurred and paid the penalty 
for neglecting to have it vaccinated within the time specified by 
Statutes, a continuous neglect to have it vaccinated is not a 
further breach of the Statutes. But the judgment of Cockburn, 
C.J., shows that that was because nothing corresponding to 
R. 11 (2) penalising continuous neglect existed in the then 
Statutes and as he said “nothing will meet it (the mischief) 
but fresh legislation”. In view of the clear language of R. 11 
(2) the above decision is not applicable. The petition in 
Cr. R. C. No. 25 is dismissed. 


K.C. Conviction in Case No. 24 Sei aside. 
Cr. R. C. No. 25 dismissed. 


———— ee a 


2. (1864) 122 E.R. 651. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Mr. Horace Owen Compton Beasley, C.J. 
AND Mr. JUSTICE CURGENVEN. 


Ramariathan Chetti and others .. Appellanis*® (Pifs.) 


v. 
Delhi Batcha Tevar alias Udayana Tevar and 
others .. Respondents (Defts.). 


Mortgage—Aittestatton—Registraion endorsemeni—Admission of ere- 
cution before Sub-Registrar—Absence of evidence shounng that ihe wiinesses 
signed in the presence of the aduitting executants—No endorsement to that 
effect esther—If sufficient attestalion—Registration—Inchuston of property 
to which mortgagor had no tile—Mortgagee not aware of the want of tstle 
—Onus of proving colluston 

The mere endorsement by the Sub-Registrar of admission of execution 
and the signature of the witnesses present at that time are not sufficient 
to satisfy the requirements of S 59 of the Transfer of Property Act a3 
amended by Acts XXVII of 1926, X of 1927 and XII of 1927, where 
there 1s no evidence to the effect that the signatures of the witnesses to 
the admission were affixed to the document in the presence of the admitting 
executants, nor any endorsement to that effect. 

Veerappa Chettiar v. Subramania Aiyar, (1928) 1.L.R. 52 Mad. 123: 
55 M.L.J. 764 (F.B.), discussed. 

The fact that an item of property not belonging to the mortgagor has 
been included in the mortgage will not render the registration invalid 
unless such inclusion was made with a view to commit a fraud on the 
registration laws and the morigagees were parties to that fraud If the 
properties were non-existent, its inclusion would invalidate the mortgage, 
but where it 1s existent, there should be strong evidence of the mortgages’ 
collusion, and the onus of proving such collusion will be on those who 
attack the validity of the registration. 


Appeal against the decree of the Court of the Subordinate 
Judge of Ramnad at Madura, dated the 17th day of January, 
1924, and made in Original Suit No. 85 of 1919. 

The Advocate-General, V. Rajagopala Atyar and T. V. 
Ramiah for appellant. 


S. Varadachariar, T. M. Ramaswami Asyar, M. Subba 
roya Aiyar anå K. Seshagiri Rao Nædu for respondents. 


The Court delivered the following 


JupGMENT.—The suit is to recover from defendants 1 to 
3 the sum of Rs. 49,982-3-2 due on a mortgage executed by 
the 1st defendant for himself and as guardian of his son since 
deceased, the 2nd defendant and Vengu Nachiar, who is also 
dead. The other respondents are subsequent mortgagees. The 
mortgage is dated the 20th January, 1902, and was for a con- 
sideration of Rs. 7,500 payable within six years with compound 


a MIM 


*Appeal No. 403 of 1924. lith February, 1930 
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interest at 1 per cent. per mensem with ten months’ rests and 
in default on demand with compound interest at the same rate 
with ten months’ rests. It is alleged that the debt was con- 
tracted for the expenses of a suit, O.S. No. 18 of 190F, on the 
fle of the Sub-Court, East Madura, for household expenses 
and for discharging prior sundry debts. There are two items 
of property recited in the mortgage deed and the first item is 
alleged to belong to the 2nd defendant but under the decree in 
the before-mentioned suit the 2nd defendant and the late Vengu 
Nachiar are each entitled to a quarter share. The plaintiffs 
who are the appellants in this appeal are content with a decrec 
being passed against the half share in that item, that is to say, 
the 2nd defendant’s quarter share and Vengu Nachiar’s quarter 
share. ý 


In the Lower Court the Ist defendant admitted execution 
of the mortgage bond but denied that he had any interest in the 
mortgaged property and alleged that the suit as against him 
was barred by limitation. The 2nd defendant is a gosha lady. 
The defences raised were that the mortgage deed was not pro- 
perly executed, that two of the exccutants, the 2nd defendant 
and Vengu Nachiar, being gosha ladies, had no knowledge of 
the contents of the deed, that it was not properly attested and 
that it was not validly registered. The defence also disputed the 
plaintiffs’ claims to be entitled to a half share in item No. 1, it 
being alleged that if the bond was good, all that the plaintiffs 
would be entitled to was a quarter share. It was also alleged 
that there was no consideration for the deed. 


The chief points for consideration in this appeal are whether 
the document was properly attested and whether it was validly 
registered. The document is Ex. B and there were five wit- 
neses to the document, namely, Venkatachalam Chetty, who 
is now dead, Subbayyan, P.W. 4, Ramaswami Aiyar now dead. 
Rama Rao, the writer of the document P.W. 3 and Kaleeswara 
Aiyar, who was not called as a witness. The learned Subordi- 
nate Judge does not believe the evidence of P.Ws. 3 and 4 
and rejects it as being entirely unreliable. The gosha ladies 
are said by these witnesses to have been behind the purdah, but 
P.W. 3 says that he was near the curtain and saw the ladics 
sign the document as there was a small space of 2 or 3 inches 
between the lower extremity of the curtain and the floor. He 
was sitting about 6 or 7 feet from the entrance step and obvious- 
ly without bending his head could not have seen anything that 
went on behind the curtain. However, that difficulty is 
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got over by the witness as he states that he bent his head 
a little in order to see what was being done behind the curtain 
and was able to see the ladies sign. P.W. 4’s evidence is to 
the samt effect as that of P.W. 3. The learned Subordinate 
Judge thinks that this evidence, besides being difficult to believe, 
was introduced in order to fulfil the requirements laid down by 
the Privy Council in Shamu Pattar v. Abdul Khadir Ravuthan. 
There it was held, affirming the decision of the Madras High 
Court, that attestation of a mortgage deed within the meaning 
of section 55 of the Transfer of Property Act (IV of 1882) 
must be made by the witnesses signing their names after seeing 
the actual execution of the deed and that mere acknowledgment 
of his signature by the executant is not sufficient. The suit 
mortgage deed was executed in the year 1902, ten years before 
the decision of the Privy Council in the before-mentioned case. 
Up to that time attestation according to that strict interpreta- 
tion by the Privy Council was not ordinarily had. I agree with 
the learned Subordinate Judge that the evidence of these two 
witnesses is unreliable on this point and should be rejected. 
Therefore the two ladies being gosha ladies the evidence of 
their having signed the document should be clear beyond rea- 
sonable doubt. The Advocate-General; however, contends that 
it is probable that the ladies did properly execute the document 
as they could read and write and were therefore fully capable 
of understanding what the document was about and they have 
never until the present suit repudiated this mortgage. He 
refers alsa to Ex. D. That is a document executed in favour of 
one Annamalai Chettiar. There were six executants to that 
document including Delhi Batcha, the husband of both Vengu 
Nachiar and Boothaka Nachiar, Vengu Nachiar herself and 
Boothaka Nachiar herself. This document is dated the 14th 
March, 1903, and in it the suit mortgage is set out. In 1914 
Vengu Nachiar wrote a letter Ex. F through a vakil to the Ist 
plaintiff's brother relating to an appeal to the Privy Council 
and for the purpose of getting all the mortgagees including the 
lst plaintiffs brother to finance that appeal. This letter was 
written about four years before the present suit was filed, and 
this, the Advocate-General argues, shows that the suit mort- 
gage was recognised by Vengu Nachiar. Then there is Ex. H, 
the judgment in a suit filed by the Court of Wards after the 
death of the Raja claiming the property on behalf of the pre- 
sent Raja. In that suit the plaintiffs were made party defendants 





1 (1912) L.R. 39 I.A. 218: I.L.R. 35 M 607: 23 M.L.J 321 (P.C). 
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as mortgagees and Boothaka Nachiar and Vengu Nachiar were 
also defendants and it is argued that as Vengu Nachiar 
and Boothaka Nachiar did not raise any contention in that suit 
that the appellants here were not mortgagees, they must be 
taken to have accepted the position. All the arguinents of the 
Advocate-General based upon the conduct of these gosha ladies 
subsequent to the suit mortgage lose much of their force by 
reason of the fact that the ladies are gosha and there ts no 
satisfactory evidence that they knew anything more about the 
documents in the proceedings referred to than they did about 
the suit mortgage. It is, however, contended that by reason 
of section 2 of the Transfer of Property (Amendment) Act, 
1926, the requirements as regards due attestation of a document 
required to be registered are satisfied in this case becayise the 
endorsements made by the Sub-Registrar, Sivaganga, show that 
lhe execution of the mortgage deed was admitted by the Ist 
defendant Vengu Nachiar and Boothaka Nachiar and that those 
admissions were witnessed by the two witnesses whose names 
are set out at the foot of the document. Section 2 of the Trans- 
fer of Property (Amendment) Act, 1926, states that: 

” “attested, in relation to an instrument, means attested by two or more 
wilnesses each of whom has seen the executant sign or afthx his mark to 
the instrument, or has seen some other person sign the instrument in the 
presence and by the direction of the executant, or has received from the 
executant a personal acknowledgment of his signature or mark, or of the 
signature of such other pcrson, and cach of whom has signed the instru- 
ment in the piesence of the executant; but it shall not be necessary that 


more than one of such witnesses shall have been present at the same time, 
and no particular form of attestation shall be necessary.” 


From this it is argued that all the requirements of this 
section have been fulfilled and that not only did Vengu Nachiar 
and Boothaka Nachiar admit the execution of the mortgage 
deed but that they did so in the presence of two witnesses. It 
is further contended that it is not necessary to examine the 
Sub-Registrar as his endorsement is presumed to be correct and 
that the burden of proving that his endorsement is incorrect 
is cast upon the other side. In this connection Radha Mohan 
Dutta v. Nripendra Nath Nandy?’ was referred to. In that case 
it was held that judicial notice should be taken of the endorse- 
ment of the Sub-Registrar and his signature. In that case there 
were two witnesses to the mortgage deed whose names appeared 
as attesting witnesses. In the Registration Office the mortga- 
gor acknowledged execution of the deed before the Sub-Regis- 
trar and the endorsement of the Sub-Registrar was to tha effect 





— ee ee 
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that execution was admitted by the mortgagor. It was held 
that the acknowledgment before the Sub-Kegistrar and the 
signature below the endorsement on the deed amounted to sufh- 
cient attestation within the meaning of section 3 of the Transfer 
of Property Act as amended by the Amendment Act XAVII of 
1926. From a reading of the facts of the case it appears that the 
admission of ihe execution of the document was made to the 
Sub-Registrar only and he therefore was the only witness to 
that admission. The Calcutta High Court therefore consider- 
ed that the endorsement by the Sub-Registrar that the admis- 
sion had been made in his presence was sufficient compliance 
with the provisions of the Transfer of Property (Amendment) 
Act and must be taken as being correct. But according 
to section 2 of the Transfer of Property (Amendment) 
Act there must be two witnesses to the admission by the exe- 
cutant although they need not both be present at the same time. 
It is contended by the Advocate-General that his argument is 
supported by a decision of a Full Bench of this Court in 
Veerappa Chetitar v. Subramania Atyar’. It was there held 
that Acts XXVII of 1926, X of 1927 and XII of 1927 relat- 
ing to the attestation of certain documents, are retrospective in 
their nature, so as to apply to documents executed on a date 
prior to their coming into force and further that the signatures 
of the Registering Officer and of the identifying witnesses affix- 
ed to the registration endorsement under sections 58 and 59 of 
the Registration Act (XVI of 1908) are a sufficient attestation 
within the meaning of section 59 of the Transfer of Property 
Act and its amending Acts. This case originally came before 
a Bench consisting of the late Chief Justice Sir Murray Coutts 
Trotter and Mr. Justice Srinivasa Atyangar and they passed 
an order calling for findings on the three following matters:— 
(1) Whether the Sub-Registrar who registered the instrument 
Ex. A in the case, made his signature in the registration endorse- 
ment referring to the admission of execution by the executants 
of the document, in the presence of the executants? 
(2) Whether the witnesses who identified the executants 
before the Sub-Registrar were present when such admission of 
execution was made by the executant? and (3) Whether they 
or either of them made their signature in the presence of the 
executants? In compliance .with this order the Subordinate 
Judge sent up the following findings: On the first issue he 
found that the Sub-Registrar who registered Ex. A made his 


a s i a 


3 (1928) ILL.R. 52 M 1233: 55 M.L.J. 74 (FB). 
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signature in the registration endorsement referring to the 
admission of the execution by the executants of the document 
in the presence of the executants; on the second issue, ha found 
that the witnesses who identified the executants of Ex. A*before 
the Sub-Registrar were present when the admission of execu- 
tion of that document was made by the executants; and on the 
third issue, he found that both the identifying witnesses made 
their signatures in the presence of the executants of Ex. A. On 
these findings a reference was made to a Full Bench which 
answered the questions referred to it in the manner already 
stated. In my view, this case does not assist the appellants 
because according to the findings of the Subordinate Judge in 
that case, the provisions of section 2 of the Transfer of Pro- 
perty (Amendment) Act were strictly complied with. The 
difficulty with which the appellants are faced here is that thera 
is no evidence on the face of the document to show that the 
signatures of both or either of the witnesses to the admission 
of execution by Vengu Nachiar and Boothaka Nachiar were 
affixed to the document in the presence of the admitting exe- 
cutants. That is what is required by the law and what was in 
fact actually done in the Full Bench case. All that appears 
from the endorsement of the Sub-Registrar is that two wit- 
nesses were examined and both of them being ladies, of course, 
were able to go behind the purdah. The particulars endorsed 
on the mortgage bond are those required by sections 58 and 59 
of the Indian Registration Act. Section 58 requires that there 
shall be endorsed the following particulars, namely, the signa- 
ture and addition of every person admitting the execution of 
the document, the signature and addition of every person ex- 
amined in reference to such document under the provisions of 
the Act and any payment of money or delivery of goods made 
in the presence of the registering officer or any admission of 
receipt of consideration made in his presence; and section 59 
requires that the registering officer shall affix the date and his 
signature to all endorsements made under sections 52 to 58 relat- 
ing to the same document and made in his presence on the same 
day. But as I have already stated, there is no evidence to show 
that there was sufficient attestation within the meaning of sec- 
tion 59 of the Transfer of Property Act and its amending Acts. 
There is no endorsement to the ‘effect that the two witnesses 
signed the document in the presence of the two admitting ex2- 
cutants. Nevertheless we are asked to infer that they must 
have done so. If the Sub-Registrar could have been called 
as a witness in the Court below he might have been able to 
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clear up the matter. It is pointed out that it was impossible 
cr at the least very difficult to call him having regard to the fact 
that his whereabouts are not known after this lapse of time. 
That of course is quite true but it does not seem to me to be a 
reason for drawing any inference in his absence of proper 
attestation of the document, and I must, therefore, hold that it 
has not been properly attested. 


In view of the above findings, it is not necessary to deal 
with any of the other defences raised in the suit but neverthe- 
less I proposa to deal with them though very briefly. With 
regard to the defence that the suit mortgage deed was not 
validly registered, it is based upon the inclusion in the suit 
mortgage of item No. 2. [His Lordship then dealt with the 
evidence and concluded that] 


The 1st defendant had no title to item No. 2. This, EN 
ever, does not dispose of the respondent’s contention that its 
inclusion in the suit mortgage deed renders the mortgage in- 
valid. ‘This seems to me to depend upon whether it was in- 
cluded in the deed for the purpose of committing a fraud upon 
the registration laws and the mortgagees were parties 10 that 
fraud. If the property had been non-existent, then it is clear 
that its inclusion would invalidate the mortgage. But to argue 
that because the lst defendant had no title to it, the mortgage 
is invalid is a totally different matter. The learned Subordi- 
nate Judge thinks that item No. 2 was inserted in order to’ 
enable the document to be registered in Sivaganga itself which 
is probable, and he says that there is no evidence in the case 
that the plaintiffs’ father who took the suit mortgage ascer- 
tained after enquiry whether the Ist defendant’s father had 
any right to the property. I do not think that that is the cor- 
rect test to apply. In my view, there should be the strongest 
possible evidence of the fact that there was collusion between 
the mortgagors and the mortgagees before the mortgagees can 
be deprived of the mortgage amount owing under the mortgage 
by reason of its registration being invalid because of the inclu- 
‘sion of a small item of property not belonging to the mortga- 
gors. The penalty is a very heavy one and I can see no eyi- 
dence at all here that the appellants’ father had any reason tu 
suppose that the Ist defendarit had no title to the property. The 
appellants in fact did not carry through the transaction and it 
is not enough to say that he omitted to ascertain whether 
1st defendant had a good title. It is not a question of negligence 
but of fraud and the burden of proving this lies upon the res- 
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pondents. The Ist defendant who could have given evidence 
as to this was not examined as a witness in the case. I must 
hold, therefore, that the registration of the suit mortgage deed 
was not invalid on that account. With regard to the plea that 
there was no consideration on the mortgage, although it is not 
one that need be decided now in view of the findings that the 
mortgage-deed was not properly attested, I cannot see any 
grounds for upholding the respondents’ contention that no con- 
sideration passed. In the circumstances it is not necessary to 
go into the question as to whether the appellants would be en- 
titled to a half share of the property or only a quarter. For 
tha reasons already stated, this appeal must be dismissed with 
costs throughout. 


SiV, Ve ce o -` Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—MR. JUSTICE CURGENVEN AND MR. JUSTICE 
BHASHYAM ÅIYANGAR, 


C. Jagannadham Pillai .. Appellant* (Plamtif) 
v. 

The Official Assignee, Madras and others .. Respondents 

(Defendants). 


Indian Registratton Act (XVI of 1908), S. 17—Morigage by depositing 
hlle-deeds—Memorandnın of agrecment—Leiter sent along with the deposit 
referruig to the agreemeni—Wheiher letter and agreement should be read 
together us order to constituie a document reqiaring regtsiration—Smt on 
the mortyage—Alortgage found wmvalid—HWhether Court can give a personal 
decree 


Where a promissory note was executed by a person on the 25th of 
May, 1923, for a certain amount, and he execmed on the following day 
(26th) an agreement to deposit title-deeds and on the 27th he sent the title- 
deeds with a letter whose wording‘ was as follows:—“I have the honour 
of herewith sending yqu with the intention of delivering and depositing 
the same with you as per ihe memorandum, dated the 26th of May, 1923, 
executed by me in your favour the title-deeds and papers rclating to 
fhe property . . . P and referred to the schedules annexed to the 
letter, the aires to be decided, in order to discover whether or not the 
mortgage was valid, was whether the letter required registration as 
embodying a hargain between the parties. 


Held that, since the letter made’ reference to the memorandum of 
agreement of the previous day, the two documents must be read together, 
and, when so read, they constituted a document within the terms of S. 17 
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of the Indian Registration Act, and therefore the mortgage was invalid 
tor want of registration 


Shaw v. Foster, (1872) L.R. 5 H.L. 321, followed. 


Where apart from a general prayer “for such further and other reliefs 
as to ths Honourable Court may seem meet or the nature of the case 
may require” the plaint asks that the defendant be directed to pay to the 
plaintiffs the sum named and goes on, in the ordinary terms of a mort- 
gage suit, to ask for the sale of the properties and, 1f the proceeds are not 
sufficient, for a personal decree, it is within the competence of the Court, 
upon failure of the mortgage, to give such a decree on a plaint so framed, 
provided of course it be not barred. 


Pulaka Veetil Mthalakidangara Kunhu Modu v~. Thiruthipalti 
Madhava Menon, (1909) I.L.R. 32 Mad. 410: 19 M.L.J. 58 (FB.), 
followed 

Gajadhar Makton v. Ambika Prasad Tiwari, (1925) I.L.R. 47 All. 
459: 49 M.L.J. 238 (P.C.), referred to and explained 


On. appeal from the judgment of the Honourable Mr. 
Justice Beasley, dated 23rd July, 1926, and passed in the exer- 
cise of the Ordinary Original Civil Jurisdiction of the High 
Court in C.S. No. 358 of 1924. 

T. P. Meenakshisundaram for appellant. 

The Advocate-General and V. Rajagopala Atyar for Ist 
respondent. 


The Court delivered the following 

JUDGMENTS. Cutrgenven, J.—These three appeals, arising 
out of two suits tried by Beasley, J., as he then was, may be 
disposed of together since they relate to the same set of tran- 
sactions. Jagannadham Pillai and one Somasundaram Chetti 
(now dead) carried on a hardware and machinery business in 
partnership from 1913 to 1923. One of the two suits (C.S. 
No. 358 of 1924) was brought by Jagannadham Pillai for dis- 
solution of this partnership and for accounts. At the trial it 
was agreed that the partnership was no longer subsisting so that 
it became a suit for accounts only. The case for the defend- 
ants, who were the sons of Somasundaram Chetti, was that the 
accounts had already been settled between the partners and 
indeed on two occasions. In 1920 there was a settlement with 
effect to the end of December, 1918, with the result that Jagan- 
nadham Pillai received Rs. 13,800 as his share of the profits. 
Again in 1923 there was a second settlement up to the termina- 
tion of the partnership, and, probably because post-war condi- 
tions were not favourable to a business of this kind, a consider- 
able loss had to be divided arfd Jagannadham Pillai made him- 
self liable, by means to which I will subsequently refer, for the 
share to which his partnership related. He now repudiates 
both these so-called settlements of account on the ground that 
he was in fact no party to them and that they are in fraud of 
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his interests. Ií it is to be held that they did amount to settle- 
ments, his further plea is that owing to certain errors they are 
not binding upon him. 


These pleas arc raised in the face of a number of written 
admissions accepting his hability. The partnership agreement 
was originally an oral one. But on the 11th of June, 1920, 
when Jagannadham Pillai’s share was reduced from 1{4 to 115, 
the agreement Ex. A was executed. ‘This contains a statement 
subscribed to by Jagannadham Pillai that accounts had been 
taken up to the 31st of December 1918 and that he had received 
the amount due to him. Again when to provide for his ulti- 
mate liability he executed the promissory note Ex. E on the 
2əth of May, 1923, he made a similar admission with regard 
to the profit due up to the end of 1918. Then as regards the 
second settlement, Ex. E itself is the most important piece ot 
evidence of its acceptance by Jagannadham Pillai, and this docu- 
ment was followed by what purported to be a mortgage by 
deposit of title-deeds; and the agreement to enter into this mort- 
gage comprises another admission, and further such admissions 
are to be found in the stock books of the partnership. In all, 
as the plaintiff had to admit, he acknowledged a debt of 
Rs. 62,000 to the defendants in five different documents. Yet 
he has had the effrontery to state in evidence that he had no 
opportunities of looking into the accounts and that he signed 
these documents blindly trusting the honesty of Somasundaram 
Chetti. He can hardly pretend that he is a man without any 
business abilities or experience because for 20 years he was in 
charge of the hardware department of Messrs. Oakes & Co. 
drawing a salary of Rs. 100 a month and 10 per cent. commis- 
sion on sales. His evidence contains a number of prevarica- 
tions regarding his acquaintance with the accounts, but the 
admission that he makes as regards his signing some of the 
rough accounts proves, what is indeed only in accordance with 
probabilities, that as manager he was responsible for maintain- 
ing them. How far he is prepared to go will be seen from his 
assertion that he understood the promissory note Ex. E to be 
something in the way of a security bond for losses which might 
subsequently be incurred in the business. There is no doubt in 
my mind that on each occasion the plaintiff was perfectly well 
aware of what he was signing and that he must have given his 
agreement after a verification of the accounts. An attempt has 
been made to cast doubt upon the truth of the second settlement 
by reason of some discrepancy in regard to dates. In the written 
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statement 31st July, 1920, is given as the date when accounts 
up to the 31st of December, 1918, were made up, while the 
date of Ex. A, as we have seen, is the 11th of June, 1920. How- 
ever such a difference may be accounted for, no reason has 
been given for the view that it indicates the evidence regarding 
the settlements to be false. 

Accepting then the fact of these two settlements, it remains 
to consider whether the plaintiff is entitled to have them re- 
opened. It is unnecessary to discuss the principles upon which 
such reopening should be allowed, because he has failed not 
only to establish anv kind of fraud but any kind of error. 
Before us he has raised five objections to the correctness of the 
accounts and I will briefly deal with these Sertatim. 


[After discussing the objections as to the correctness of 
the accounts His Lordship concludes] 


The suit for an account was properly dismissed and O.S.A. 
No. 71 of 1926 must be dismissed with costs. 

The remaining two appeals, O.S.A. Nos. 98 and 108 of 
1926, arise out of C.S. No. 592 of 1924, which was a suit 
brought by Somasundaram Chetti’s legal representatives against 
Jagannadham Pillai upon a mortgage by deposit of title-deeds. 
Reference has already been made to the promissory note, Ex. E, 
which Jagannadham Pillai executed on the 25th of May, 1923, 
for a sum of Rs. 62,017-13-8 due by him to the frm. This 
was followed on the following day (26th May) by an agree- 
ment to deposit title-deeds, Ex. IV, and on the 27th the title- 
deeds were sent with a letter which begins as follows:— 


“I have the honour of herewith sending you with the intention of deli- 
vering and depositing the same with you as per the memorandum, dated the 
26th May, 1923, executed by me in your favour the title-deeds and papers 
iclating to the property 


and then follows a S to ihe schedules annexed to 
the letter. The question the learned Judge had to decide in 
order to discover whether or not the mortgage was valid, was 
whether this letter required registration as embodying a bar- 
gain between the parties. The view which he has taken is that, 
since this letter makes reference to the memorandum of agree- 
ment of the previous day, the two documents must be read to- 
gether, and so read they clearly embody the terms of the tran- 
saction. The Privy Council, has laid down the law upon this 
subject in Pranjivandas Jagjtvandas Mehta v. Chan Ma Phee' 
and Subramanian v. Lutchman? It had been previously stated 


_—, 


1. (1916) LR. 43 LA, 122: I.L.R. 43 C. 895: 31 M.L.J. 155 (PC). 
-2 (1922) LR. 50 LA 77 ILR 50 C., 338: 44 MLJ. 6 (P.C). 
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by Lord Cairns in.the. leading case of Shaw v. Foster’ as 
follows: 


“Although it is a well-established rule of equity that a deposit of a 
document of title without more, without writing or without a word of mouth, 
will create in equity a charge upon the property referred to, I apprehend 
that that general rule will not apply when you have a deposit accom- 
panied by an actual written charge. In that case you must refer to the 
terms of the written document, and any implication that might be raised, 
supposing there was no document, 1s put out of the case and reduced to 
silence by ne documents by which alone you must be governed.” 


ln the. present case there is no doubt that the act of de 
positing was accompanied by the letter under reference, a ar- 
cumstance which distinguishes this case from some others as, 
for .instance,-Krishnaiya v. Ponnuswami Aiyar'. Then does 
the letter amount to an actual written charge? It is clear that 
the answer to this- question depends upon the degree of formal- 
ity.-which marks the document. A mere -note saying “here- 
with the title-deeds” would not constitute an instrument of 
charge. A detailed statement containing the terms of the agree- 
ment, the amount of the debt to be secured, rate of interest, 
terms of repayment, particulars of the gecurity, on the other 
hand, clearly would amount to such a document. While the 
letter under reference does enumerate the properties intended to 
be mortgaged it says nothing about the other particulars in 
express terms; but it makes it clear that further information 1s 
to be obtained from the memorandum, dated the 26th of May; 
and turning to this memorandum, and reading it in its turn 
with the promissory note, we obtain all the particulars of the 
transaction. The question is whether the procedure adopted 
amounted to recording those terms in a document requiring 
registration under section 17 of the Registration Act. Only 
one case has been brought to our attention relating to a docu- 
ment which refers to terms not expressly recited in it, and that 
is an unreported case decided by Madhavan Nair and Jackson, 
JJ.—A.S. Nos. 64, 117 and 176 of 1924. -But in that case 
it was found that the document referred to a bargain which 
had already been completed, and to particulars which had not 
previously been reduced to writing. In the present instanee Jt 
is, I think, clear- that if the letter, besides referring to -the 
memorandum of agreement, had also embodied its terms, it 
would have been registrable as a record of the transaction; and 
the mere fact that some other paper, whether an agreement or 





3 (1872) L.R. 5 H.L. 321. 4. (1923) I.L.R. 47 M. 398: 46 M.L.J. 295. 
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any other record is immaterial, had to be read in order to ascer- 
tain those terms does not seem to me to make any difference 
in principle. I think that the learned Judge is clearly right in 
holding that the two documents, for the purpose of deciding 
this point, must be read together as the letter intends them to 
be, and so read they do constitute a document within the terms 
of section 17. I would hold, therefore, that the mortgage is 
invalid for lack of registration. 


This disposes of the plaintiff’s appeal in this suit. The 
learned Judge, however, considered that it was open to him to 
give a decree upon the promissory note, and against this decree 
the defendant has appealed. The decree was preceded by an 
order allowing amendment of the plaint, so as to comprise 
a prayer for a personal decree upon the promissory note. This 
order has been attacked before us, principally on the ground 
that when it was made the claim under the promissory note 
was time-barred. But I do not think we need consider whether 
or not the amendment should have been allowed because on 
the plaint as it originally stood it seems clear that a decree of 
this character could be granted. Apart from a general prayer 
“for such further and other reliefs as to this Honourable Court 
may seem meet or the nature of the case may require,” para- 
graph 14 of the plaint asks that the defendant be directed to 
pay to the plaintiffs the sum named and goes on, in the ordi- 
nary terms of a mortgage suit, to ask for the sale of the pro- 
perties and, if the proceeds are not sufficient, for a personal 
decree. It was I think clearly within the competence of the 
Court, upon failure of the mortgage, to give such a decree on 
a plaint so framed. 


It has been held by a Full Bench of this Court in Pulake 
Veeti Muthalakulangara Kunhu Moidu v. Thiruthipalli 
Madhavan Menon” that a personal covenant to pay may be 
proved by a mortgage invalid for defect of attestation, and I 
think it is incontestable that a Trial Court, on finding a mort- 
gage to be invalid for this or any other reason, may give a 
decree on the personal covenant which it contains, provided of 
course that it be not barred. The only case to the contrary cited 
before us is Gajadhar Mahton v. Ambika Prasad Tiwari’, where 
their Lordships of the Privy Council decided, clearly in the special 
circumstances of that case, that they should not themselves give a 
decree of this nature. Nor do I think that where as here the 


— 


— 


5. (1909) I.L-R. 32 M. 410: 19 M. 


L.J. 584 (F.B.). 
6 (1925) I.L.R. 47 A 459: 49 M.L.J. 238 (P.C.). 
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debt is embodied in a promissory note which forms the basis 
of the invalid mortgage the Court is any more disqualified 
from giving a decree upon that note. In the result I would 


dismiss both these appeals with costs, . 
Bhashyam Atyangar, J.—I agree. | a 
K.C. - Appeals dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


PRESENT:—Mr, JUSTICE CURGENVEN AND MR. JUSTICE 
BHASHYAM AIYANGAR. 


C. Krishnaswami Naidu .. Appellani*® (Defendant) 
v. g 
K. Jayalakshmi Ammal .. Respondent (Plaintiff). 


Practice—Pleadiny and proof—Variance between—Sutt on agency— 
Decree on fout of partuership—Propriety—Action between pariners—Suil 
for accounts alone, tf maintainable. 


The plaintiff brought a suit for accounts against the defendant as 
her agent in respect of a particular business but the Trial Court found 
they were partners and gave‘the plaintiff a decree for accounts on that 
hasis. P 


Held, the finding was inconsistent with the case both of the plaintiff 
and the defendant Though in vew of Issue No. 4 raising the question 
of the terms of the agreement between the plaintiff and the defendant, 
there was no surpiise to the defendant, still the suit based, as it was; on 
a specific legal relation of agency cannot be converted into one based on an 
entirely different relation—that of partnership 

Ananda Chandra Chuckerbutty v. Braja Lal Smgh, (1922) 1.L.R. 50 
Cal. 292; Ma Shwe Mya v. Maung Mo Hnoung, (1921) L R. 48 I.A. 
214: I.L R. 48 CaL 832 (P.C.); Sayedani Mahmuda Khatun Chowdhnu- 
ranı v Md Elahadad Khan Pan, (1912) 17 C.W.N. 427 (P.C.) and 
Kali Das Chaudhuri v. Sm Drapawdi Sundari Dassi, (1917) 2 CW.N. 
104, referred to. 


The principle that no suit for accounts can be maintained by one 
partner against another without a prayer for dissolution of partnership 
has, no doubt, been considerably relaxed in England, but the plaintiff suing 
only for accounts has got to allege special grounds for secking that relicf 
alone and the defendant should have an opportunity of showing his case 
against, 

Kassa Mal v Gopi, (1886) ILR 9 AIL 120; Damodara v. Subraya, 
(1917) 33 M.L.J. 509 and Karri Venkata Reddi v. Kollu Narasayya, (1908) 
I.L.R. 32 Mad. 76: 19 M.L.J. 10, referred to. 


Appeal against the judgment and decree of the Honour- 
able Mr. Justice 'Kumaráswami.» Sastri, dated 17th October. 
1928 and passed in: the'exercise of the Ordinary Original Civil 
Jurisdiction of the High Court in C.S. No. 691 of 1926: 


- 
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T- V. Venkatarama Atyor and R. Thirwmalai Thatha- 
chariar for appellant. l 

K. S. Kriskhnaswami Aiyangar and E. R. Krishnan for 
respondent. 


The Court delivered the following 


JUDGMENT.—The suit: which gives rise to this appeal was 
filed by the widow of one Chengayya Naidu, who died in 
April, 1918, against her maternal uncle for an account of 
certain businesses which she alleged he had conducted as her 
agent. We are only concerned here with a rice mandi business 
which the defendant carried on from the time of Chengayya 
Naidu’s death up to date of suit. The plaintiffs case was that 
since her husband did not dispose of this business by will, as 
he did of some other assets, it was hers by right of inheritance 
and that the defendant, who held her power of attorney, was 
only her agent. The defendant contended, on the other hand, 
that the mandi which Chengayya Naidu had been conducting 
was closed a few days before his death and that the subsequent 
business was the defendant’s own, to a share in which the plaiii- 
tiff had no title. Nevertheless, in consideration of the facts 
that she had lost her husband, was his relative and was living 
with him, he had voluntarily given her a half share, which 
continued up to October, 1918, when the successive arrange- 
ments described in paragraph 12 of the written statement werc 
made. He further alleged that accounts had been settled and 
the plaintiff had received the allowances under this arrange- 
ment up to the Ist February, 1926. The case was tried by 
Kumaraswami Sastri, J., who found that neither the plaintit! 
nor the defendant was speaking the truth and decided that each 
was jointly interested in the business and entitled to a half 
share. He accordingly gave a declaration to this effect and re- 
ferred the suit to a Commissioner to take an account. This 
decision has been attacked before us on the ground that it is 
consistent neither with the plaintiff's nor the defendant’s pleas, 
and that of course is true. It appears that there was no appli- 
cation to amend the plaint, nor indeed could there well have 
been one, because this was no example of an inadvertent mis- 
statement of facts or legal position but, according to the learned 
Judge’s finding, a deliberate falsification of the truth. A num- 
ber of issues were framed, Nos. 1 and 4 relating particularly 
to the rice mandi business. No. 1 was framed in the terms of 
the pleadings to enquire whether the business belonged to the 
plaintiff and whether she entrusted it to the defendant for 
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management, or whether it had been given to the defendant. 
No. 4 ran thus: 

“Was there an agreement to give the plaintiff a share of the profits 
in the said business as stated in paragraph 12 of the written statement and, 
if so, what are the terms thereof.” 

There has been some discussion as to what the learned 
- Judge’s finding amounts to, whether it means that the parties 
were in partnership. Mr. K. S. Krishnaswami Aiyangar for 
the respondent has done his best to resist that conclusion for 
reasons which are not very difficult to surmise. It is true that 
the -judgment contains no express reference to a partnership 
but it is further true that if the incidents of such a legal rela- 
tionship appear to have been found by the Court a partnership 
must be inferred. The learned Judge expresses the view in the 
first place that the business was not transferred to the defend- 
ant and that he was not merely looking after it on plaintiffs 
account. He then. gives grounds for adopting an intermediate 
view, involving some arrangement for carrying on the busi- 
ness; and says that all probabilities point to the conclusion that 
each was to get a half share, adding his finding that they were 
“jointly interested”. For the respondent it is sought to add to 
these findings an averment of the defendant that the plaintiff, 
who was to get ex gratia a half share, was not to be liable for 
any losses, but the judgment makes no reference to this and we 
have no reason to suppose that this condition was held proved. 
Under section 239 of the Contract Act, partnership is defined 
as “the relation which subsists between persons who have 
agreed to combine their property, labour or skill in some busi- 
ness, and to share the profits thereof between them”. We can- 
not find sufficient reason to doubt that this was the nature of 
the relationship between the parties which the learned Judge 
found, and not some other form of contract not specifically 
recognised or provided for by law, as Mr. K. S. Poem emean 
Aiyangar would suggest. 

Thus the question is whether a suit by a principal against 
an agent can be converted into a suit by one partner against 
another. There can be no doubt that the two suits are essen- 
tially different in character and this circumstance, together with 
the consideration that the defendant may have been taken by 
surprise, are the two main grounds upon which decisions on this 
question have been based. ‘The principles aré thus stated in 
Ananda Chandra Chuckerbutty v. Braja Lal Singh’: 


1 (1922) I.L.R. 50 C. 292. 
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A ‘(The rule that the pleading and proof must ‘correspond is intended 
smi Naidu to serve a double purpose; first, to apprise the defendant distinctly and 
Jayana specifically of the case he is called upon to answer; and, secondly, to 
Ammal preserve an accurate record of the cause of action as a protection againot 
a second proceeding upon the same allegations The test is, whether the 
defendant will be taken by surprise if relef is granted on the facta 
established by the evidence; or, as has sometimes been said, a variance 
~hetween a pleading and what is proved is immaterial unless it hampers a 

defence. or unless it relates to an integral part of the cause of action.’ 


In Ma Shwe Mya v. Maung Mo Hnaung’ the Privy Coun- 
cil, decided that a claim must be dismissed, because the cause 
of, action ‘upon which it was allowed was different from that 
recited in the plaint, and in Sayedam Mahmuda Khatun Chow- 
dhurani' v. Muhamad Elahadad Khan Pans’ the same prin- 
ciple was,applied by the Board where the plaintiff's claim was 
found fo be “upon a basis wholly different from that upon which 
the ‘suit was founded”, There are a number of cases relating 
to the amendment of a-plaint which applied the same principles. 
An ‘example of such a case is Kali Das Chaudhuri v. Sm. 
Drapaudi Sundari Dasst* which gives effect to the principle 
that, | - 

‘Where a-plaintiff bases his claim upon a specific legal relation alleged 


to exist hetween him and the defendant, he should not be allowed to 
amend the plaint so as to base it on a different legal relation.” 


_ Although, therefore, there is some substance in the plea 
that the defendant may not.have been taken by surprise in 
view of the framing of issue No. 4, there is undoubtedly much 
authority for. the appellant’s contention that a decree on a part- 
nership basis should not have been given in the circumstances 
and certainly not without a prior amendment of the plaint. 
The matter, however, does not rest there. 


` It has been said that the plaintiff has been given a decree 
for ah account and it arises for consideration in what circum- 
stances such a decree, unassociated with a decree for dissolu- 
tion and during the currency of the partnership, can be given. 
No dot in England the old rule, that the Courts of Equity 
will: not interfere between partners except for the purpose of 
dissolving the partnership or, if it was dissolved already, of finally 
winding’ up its affairs, has been relaxed in modern times. But 
still the question arises when one partner sues another other- 
wise than for dissolution, can relief be had without dissolving 
the partnership? (Lindley, 9th Ed., pages 568-9.) A simi- 
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- 2 (1921) L.R. 48 I.A. 214: ILL.R. 48 C 832 (P.C.). 
3 (1912) 17 CW N. 427 (P.C.). “4 (1917) 22 C.W.N, 104. 


Lx] THE MADRAS LAW JOURNAL REPORTS. 319 
lar statement of the law is to be found in 22 Halsbury 71, 
section 138. The same principle has been applied to such suits 
in this country, as where in Kassa Mal v. Gopi,’ Edge, EJs 
observes: 


“Tt is only under exceptional circumstances that partners can bring 
such actions against their co-partners, except when the action 1s for a 
dissolution of partnership, ın which case they may claim an account and 
payment over of moneys that may be found to be due to them on the 
account being taken. So far as I am aware, actions between partners, 
which involve the taking of partnership accounts prior to dissolution, are 
almost unheard of’’ 


and he proceeds to discuss the English law on the subject. 
The same principle was applied in Damodara Shanabhaga v. 
Subraya Pa and was recognised in Kæri Venkata Reddi v. 
Kollu Narasayya', although the special circumstances “of that 
case justified the Court in interfering. The respondent’s learned 
advocate scarcely contests the correctness of this position, his 
contention being, as has been said, that the arrangement between 
the parties did not amount to partnership. He further under- 
takes on behalf of his client not to press any subsequent claims, 
but we are unable to regard this as entitled to affect our view 
ot the legal position There seems no question but that if a 
partner asks for an account without asking for a dissolution, 
the Court must be satisfied that there are special grounds for 
granting the prayer, and it follows that these grounds must 
be alleged by the plaintiff, while the defendant must have an 
opportunity of showing cause against. This condition necessarily 
remains unfulfilled in the present case, and we are unable 
to hold that the plaintiff is entitled to a decree for an account 
in the face of the circumstances that not only has she failed to 
justify special treatment but, on the finding of the learned Judge. 
has falsified her case to the extent of not alleging a partner- 
ship at all. In these circumstances we think there are very 
special reasons why a decree of the nature under reference should 
uot have been granted upon the pleadings and with much res- 
pect we are unable to support the learned Judge’s decision to 
this extent. We must accordingly allow the appeal and direct 
that the reference to the rice mandi business be expunged from 
the decree. This will involve the deletion of paragraphs 1 and 
2, of the words “either in respect of the said mandi business 
or’ in paragraph 4 and of paragraph 5 (a), the remaining 
paragraphs being re-numbered. Costs in the Lower Court have 





5 (188) I.L.R.9 A 12 6 (1917) 33 M.L.J. 509 
7. (1908) I.L.R. 32 M. 76: 19 M.D.J. 10. 
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been reserved for the final decree. The are will get his 
costs in this Court. 


S.R. Appeal allowed. 


PRIVY COUNCIL. 


[On appeal from the Supreme Court of New South Wales. | 


PRESENT:—-LORD BLANESBURGH, LORD TOMLIN AND LORD 
RUSSELL OF KILLOWEN. 


Robert Alan Hill and others i ' ..  Appellanis* 
v. 
The Pefmanent Trustee Company of New South E 
Wales, Limited, and others .. Respondents. 


_ _ Liped company—Payments to shareholders—Natere of—Income or 
corpus—Test—Intention of the company tf material. 

Moneys paid in respect of shares in a limited company may be income 
or corpus of a settled share according to the procedure adopted, Le, 
uccording as the moneys are paid by way of dividend before liqiidagon 
or are paid by way of surplus assets in a winding up. 

A hmited company not in liquidation can make no payment by way of 
return of capital to its shareholders except as a step in an authorised 
reduction of capital. Any- other payment made by it by means of which 
it parts with moneys io its sharcholders must and can only be made by 
way of dividing profits. 

Different considerations arise when a limited company with power to 
increase its capital and possessing a fund of undivided profits, so deals 
with it that no part of it leaves the possession of the company but the 
whole is applied in paying up new shares which are issued and allotted 
proportionately to the shareholders who would have been entitled to receive 
the fund had it been, in fact, divided and paid away as dividend. In 
such a case, the company does not part with the moneys at ali and the 
nature of the fund is indicated—not by the company’s statements—but by 
its acts Unless and until such a procedure is adopted and the fund is in 
fact capitalised, no change in the character of the fund can be brought 
about by the company’s expressed intention to distribute ıt as capital. As 
between the tenant for life and remainderman beneficially entitled under 
a trust fund comprising shares in a limited company, payments made by the 
company, of a surplus fund available for distribution by a fortunate appre- 
ciation in value of its capital assets and not required to satisfy either its 
shareholders or creditors, can only be treated as income and not corpus 
by- whatever name it may be called by the company, ‘dividend’ or ‘bonus’ or 
any other. 

= Bosch v. Sproule, (1887) 12 A.C 385, explained. 

Knowles v. Ballarat Trustees, 22 Comm. LR. 212 and Fisher v. Fisher, 
23 Comm. L.R. 337, overruled. 

Bates, In re. Mountain yv Bates, (1928) 1 Ch 682, approved 


Judgment of the Supreme Court of New South Wales reversed. 





eee 


*P.C. Appeal No. 77 of 1929. 29th July, 1930. 
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The facts of the case are fully stated in their Lordships’ 
judgment. 

Appeal No. 77 of 1929 from the decision of the rans 
Court of New South Wales. 

W. A. Greene, K. C. and W. Barton for seein 

J. M. Gover, K.C. and A. C. Nesbitt for respondents. 

29th July, 1930. Their Lordships’ judgment was delivered 
by 

Lorp RusseLL oF KiLtLowEeN.—The Permanent Trustee 
Company of New South Wales, Limited (hereinafter referred 
to as the Trustee Company) is the trustee of the will of Richard 
Hill, deceased, and in that capacity holds as part of the invest- 
ments, representing ihe trust estate, 40,800 shares in a company 
called the Buttabone Pastoral Co., Ltd. (hereinafter c4lled the 
Buttabone Company). The Trustee Company is also the trustee 
of the trust fund comprised in a trust declared by indenture, 
dated the 9th January, 1914, and in that capacity holds 17,600 
shares in the Buitabone Company. 

In November, 1927, the Trustee Company received from 
the Buttabone Company a sum of £19,380 in respect of the 
40,800 shares, and a sum of £8,360 in respect of the 17,600 
shares, and thé questions raised for decision on the present 
appeal are whether the sum of £19,380 is to be treated as corpus 
Or income under the trusts of the said will, and whether the 
sum of £8,360 is to be treated as corpus or income under the 
trusts of the said indenture. 

The relevant facts must first be stated. The testator (who 
died in August, 1895) was at his death the owner of a grazing 
property known as “Buttabone Station”; after his death addi- 
tional lands were purchased which were paid for partly out of 
income of his estate and partly by moneys borrowed on the 
security of the lands purchased. For some years the testator’s 
lands and the lands so purchased were worked together as one 
business. It is not a matter of surprise that complications and 
litigation ensued. The litigation was compromised in 1909, 
with the Court’s sanction so as to bind infant beneficiaries, 
Under the comproniise all the lands both original and additional 
were sold to the Buttabone Company, fully paid shares of £1 
each in that company to the number’ of 85,000 being received 
by the then trustees of the said will as representing the capital 
of the estate employed in the said business. Other fully paid 
shares were issued to those individuals whose income had been 
used for capital purposes, in satisfaction of their claims and 
interest. 
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Subsequently, viz., in 1914, the said declaration of trust 
was executed in exercise of powers contained in the said will 
for the purpose of settling upon certain trusts one of the shares 
of the testator’s estate. Some of the said 85,000 shares were 
appropriated to those trusts. 

Some of the settled shares held under the will have be- 
come distributable and have been distributed upon the deaths of 
tenants for life leaving issue, with the result that at the present 
time the Trustee Company holds the said 40,800 shares and the 
said 17,600 shares in the capacities beforementioned. 

The Buttabone Company carried on business from the date 
of its incorporation, its business including wool-growing, the 
breeding and fattening of sheep and cattle, and the buying and 
selling of live stock. 

In the year 1924, the Board of Directors determined that 
the time was opportune for disposing of the Buttabone Com- 
pany’s lands and stock to the best advantage of the shareholders, 
and between the 9th December, 1924 and the 22nd April, 1925, 
substantially the whole of the Buttabone Company’s lands, live 
stock and other assets were sold, but as to some of the lands 
the terms of sale allowed six years for the payment of the 
total purchase-money. 

Save in so far ‘as the proceeds of sale have been distributed 
as hereafter appears, those proceeds have been invested and the ` 
income of the investments, and the interest paid by purchasers 
during the six years, have been distributed as dividend among 
the shareholders. 

No resolution has ever been passed for the winding up of 
the Buttabone Company, but on the 12th April, 1926, a reso- 
lution for voluntary liquidation proposed by a shareholder at 
a general meeting was defeated. 

The original Articles of Association of the Buttabone 
Company relating to dividends were in the following form:— 

‘Article 122—No dividend shall be payable except out of the profits 
prising from the business of the Company and no dividend shall carry 
interest. 

‘sı Article 124.—The directors may from tlme to time pay to the mem- 
bers (on account of the next forthcoming dividend) such interim divi- 
denda as in their judgment the position of the Company justifies. Subject 


us aforesaid the dividends shall be declared by the Company at its Ordinary 
General Meetings.” 


By special resolution passed at an Extraordinary General 
Meeting-held on the 12th April, 1926, and confirmed at another 
Extraordinary General Meeting held on the 28th April, 1926, 
Arts. 122 and 124 were altered and now run thus: 
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“Article 122.—No dividend shall be payable except out of the “profits 
of the Company, and no dividend shall carry interest. 
“Article 124—The directors may from time to time pay to the mem- 


bers such interim dividends as in thelr judgment the position of the 
Company justifies.” 


On the 28th April, 1926, the Board passed a resolution in 
the following terms :— 

“Out of the sum of £103,342 14s. 3d, which arose wholly and exclusively 
from the sale ot the land and improvements of the Company which were 
not acquired for the purpose of re-sale at a profit, there be paid to th> 
shareholders an interim dividend at the rate of 11s 834d per share, and 
that such dividend be payable at the Company's office on and after noon 
on the 6th day of May, 1926,” 

t A circular letter, dated the 3rd May, 1926, was sent to the 
shareholders, the terms of which ran thus: ° 


“I have been instructed by the directors to advise that at a meeting 
held on the 28th ultimo the Board decided to pay to the shareholders out 
of moneys arising wholly and exclusively from the sale of the Company's 
land and improvements, a dividend at the rate of lls. 834d per share, which 
is payable at the registered office of the Company at noon or after on 
Thursday the 6th instant. 


“And I have further to advise that the directors decided to pay this 
dividend for the purpose of making a distribution of capital assets in 
advance of the winding up of the Company, as the Company has ceased 
to carry on its business 


‘The directors have consulted a leading equity counsel who advises 
that this dividend is not subject to either State or Federal income-tax ” 

No question arises for decision on this appeal in regard to 
this payment of 11s. 83d. per share. 

On the 11th November, 1927, the Board passed a resolu- 
tion in the following terms:—“That out of the profits of the 
Company a cash dividend of 9s. 6d. in respect of each fully 
paid share in the Company be declared and to be-payable as 
soon as funds are available.” 

A circular letter, dated the 28th November, 1927, was sent 
to the shareholders, the terms of which run thus: 


“I have been instructed by the directors to advise that at a meeting 


held on the llth instant it was decided to pay out of the profits of the. 


Company a cash dividend of 9s. 6d in respect of each fully paid share 
in the Company In accordance with this decision I enclose cheque for 

, being the amount to which you are entitled, and I will be 
obliged if you will sign and return to me in duc course the attached form 
of acknowledgment. 

“I have also been instructed to state that the dividend is being paid 
out of the profits arising from the sale of breeding stock, being assets of 
the company not required for purposes of resale at a profit, and that it is 
tree of income-tax.” 


The Trustee Company having received the cash dividend 
of 9s, 6d. per share (amounting to £19,380 in respect of the 
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settled shares and £8,360 in respect of the shares subject to the 
declaration of trust) issued an originating summons for the 
determination of the questions: (1) Whether upon the trite con- 
struction of the said will and in the events which had happened 
the said sum of £19,380 should be treated as income or capital 
of the settled shares, and (2) whether upon the true construc- 
tion of the said declaration of trust and in the events which 
had happened the said sum of £8,360 should be treated as 
income or corpus of the funds the subject of the said declara- 
tion of trust. 


No distinction was drawn in the argument before their 
Lordships between these two sums, or between the phraseology 
of the wrusts declared by the two instruments. The case was 
discussed by reference only to the wording of the will, and was 
argued upon the footing that according as the said sum of 
£19,380 was to be treated as corpus or income under the will 
so the said sum of £8,360 was to be treated as corpus or income 
under the declaration of trust. The two sums stand or fall 
together, and may be considered as if they were both subjecr 
to the trusts of the will. It is accordingly only necessar oO 
refer, and that briefly, to the terms of the wil. The f.st gift 
of income to the testator’s sons and daughter is under the 
description of the balance or residue of “the net income to be 
derived from my said estate.” This gift would appear to be 
confined to the period during which his daughter, Laura, re- 
sides in a certain cottage. There then follows a trust for sale 
and conversion of the whole estate and a trust of the proceeds 
in the following terms:— 


“Upon trust to invest the same upon such security and generally 
in such manner as my trustees shall think fit with power to alter and 
vary any such investment or investments for another or others and to pay 
the net income or profits to be derived from such investment or investments 
in equal shares between my said ten sons and daughter during their 
respective lives, but so that each of them shall have the personal enjoyment 
thereof and not have the power to mortgage, encumber or deprive himself 
or herself thereof by way of anticipation the share of my said daughter 
to be for her sole and separate use and free from the debts, control or en- 
gagements of any husband and from and immediately after the death of 
each of my said sons and daughter upon trust as to one-eleyenth part or 
share of the capital of my said trust estate for the child if only one or 
the children 1f more than one of the son or daughter so dying in equal 
shares and proportions as tenants-in-common and I declare that in the 
event of the death of any or either of my said sons or daughter without 
leaving lawful issuc him or her surviving then and in such case the 
share of such son or daughter so dying shall be held upon trust in equal 
shares for the survivor or survivors of my said sons and daughter in the 
same manner as the original share devised to him, her or them by this 
my will.” 
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The case was also argued upon the footing that the pay- 
ment of 9s. 6d. per share was the payment of a dividend by 
the directors in due and proper exercise of the powers con- 
ferred upon them by Art. 124. Further, it is common ground, 
and rightly so, that the shares of the Buttabone Company rank 
as authorised investments of the trust funds, both under the 
will and the declaration of trust. 


These being the relevant facts of the case the point for 
decision is capable of statement thus: Is the sum of £19,380 
“net income or profits to be derived from such investinent or 
investments,” or is it “capital of my said trust estate’? 


The question which thus arises is one which may frequent- 
ly occur when investments, representing a settled trust? fund, 
include shares in a limited company which are not restricted 
to a fixed rate of dividend. So long as such a company is a 
going ‘concern and is not restricted as to the profits out of 
which it may pay dividends, it may distribute as dividends to 
its shareholders the excess of its revenue receipts over expenses 
properly chargeable to revenue account. The balance to the 
credit of profit and loss account may in many cases be divided 
as dividend even if the Company’s capital account is in debit; 
and such a distribution by way of dividend would, prima facic, 
be “income or profits” of the trust share, and belong to the 
tenant for life; it would not be “capital of my trust estate.” 
On theiother hand, if the company instead of distributing the 
same balance as dividends, resolved upon liquidation, the share- 
holder would be repaid his share capital and in addition the 
share of surplus assets in the liquidation attributable to his 
shares. The moneys.received by the shareholder in the liqui- 
dation may be swollen by reason of the fact that the company 
has in its possession undivided profits, but no part thereof 
would belong to a tenant for life as income; it would all be 
corpus of the trust estate. 

From this it would appear that moneys paid in respect 
of shares in a limited company may be- income or corpus of a 
settled share according to the procedure adopted, t.e., accord- 
ing as the moneys are paid by way of dividend before liquida- 
tion or are paid by way of surplus assets in a winding up. 
Each process might appear to involve some injustice, the former 
to the remainderman, the latter to the tenant for life. 

In truth the only ‘method by which the rights of the res- 
pective cestuis que trust can be safeguarded and made incapable 
of being varied or affected by the conduct of the company, ts 
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by the insertion of special provisions in the trust instrument 
clearly defining the respective rights of income and corpus in 
regard to moneys received by the trustee from limited com- 
panies, in respect of shares therein held by him as part of the 
trust estate. 

The learned Judge in the present case decided that the two 
sums in question should be treated as corpus and not as in- 
come. The grounds of his decision appear to have been that 
the answer to the question depended upon what was the inten- 
tion of the Company in making the distribution, and that upon 
the whole of the evidence he came to the conclusion that the 
distribution was in fact, and was intended by the Company to 
be, a distribution of capital assets in anticipation of liquida- 
tion. He further held that in order to convert profits into 
corpus as between tenant for life and remainderman, no con- 
version by the company of the profits into share capital was 
necessary, but that profits distributed might be corpus as between 
tenant for life and remainderman, even though no part of the 
fund was retained by the company in a capitalized form. As 
regards this part of his decision he realized that such a view 
was in conflict with the judgment of Eve, J., in In re Bates, 
Mountain v. Bates, but he felt himself bound to consider the 
law as settled otherwise by reason of two decisions of the High 
Court of Australia, viz., Knowles v. Ballarat Trustees? and 
Fisher v. Fisher’. ` 


It will be necessary for their Lordships to consider these 
three authorities, and to decide which of them, in their view, 
is based on a correct interpretation of the law. 


Before doing so it would seem advisable to draw atten- 
tion to certain salient points relevant to the matter in debate. 


(1) A limited company when it parts with moneys avail- 
able for distribution among its shareholders, is not concerned 
with the fate of those moneys in the hands of any shareholder. 
The company does not know and does not care whether a 
shareholder is a trustee of his shares or not. It is of no con- 
cern to a company which is parting with moneys to a share- 
holder whether that shareholder (if he be a trustee) will hold 
them as trustee for 4 absolutely or as trustee for A for life only. 


(2) A limited company not in liquidation can make no pay- 
ment by way of return of capital to its shareholders except as 


i 





1. (1928) 1 Ch. 682. 2 22 Comm. L.R. 212. 
3. 2 Comm L,R. 337, 
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a step in an authorized reduction of capital. Any other payment 
made by it by means of which it parts with moneys to its 
shareholders must and can only be made by way of dividing 
profits. Whether the payment is called “dividend” or “bonus,” 
or any other name, it still must remain a payment on division 
of profits. 


(3) Moneys so paid to a shareholder will (if he be a 
trustee) prima facie, belong to the person beneficially entitled 
to the income of the trust estate. If such moneys or any part 
thereof are to be treated as part of the corpus of the trust 
estate there must be some provision in the trust deed which 
brings about this result. No statement by the company or its 
officers that moneys which are being paid away to shareholders 
out of profits are capital, or are to be treated as capital, can 
have any effect upon the rights of the beneficiaries under a 
trust instrument which comprises shares in the company. 


(4) Other considerations arige when a limited company 
with power to increase its capital and possessing a fund of 
undivided profits, so deals with it that no part of it leaves the 
possession of the company, but the whole is applied in paying 
up new shares which are issued and allotted proportionately to 
the shareholders, who would have been entitled to receive the 
fund had it been, in fact, divided and paid away as dividend. 


(5) The result of such a dealing is obviously wholly 
different from the result of paying away the profits to the 
shareholders. In the latter case the amount of cash distributed 
disappears on both sides of the company’s balance sheet. It 
is lost to the company. The fund of undistributed profits 
Which has been divided ceases to figure among the company’s 
liabilities; the cash necessary to provide the dividend is raised 
and paid away, the company’s assets being reduced by that 
amount. In the former case the assets of the company remain 
undiminished, but on the liabilities’ side of the balance sheet 
(although the total remains unchanged) the item representing 
undivided profits disappears, its place being taken by a corre- 
sponding increase of liability in respect of issued share capital. 
In other words, moneys which had been capable of division 
by the company as profits among its shareholders have ceased 
for all time to be so divisible, and can never be paid to the share- 
holders except upon a reduction of capital or in a winding up. 
The fully paid shares representing them and received by the 
Trustees are therefore received by them as corpus and not as 
income, 
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Their Lordships now turn to the decisions which bound 
the learned Judge and formed the basis of his judgment. In- 
asmuch as much consideration was given by the High Court 
of Australia and before their Lordships’ Board to the decision 
of the House of Lords in Bouch v, Sproule*, it is advisable to 
consider what was the decision in that case and what was the 
basis upon which it rested. It is not, in their Lordships’ view, 
an authority for the proposition that the company’s statement 
of intention determines as between tenant for life and remain- 
derman whether a sum paid away by the company to a share- 
holder who is a trustee is income or corpus of his trust estate. 
In Bouch v. Sproulq' no moneys, in fact, left the company’s 
possession at all. It is not an authority which touches a case 
in which a company parts with moneys to its shareholders. 
The essence of the case was that the company, not by its state- 
ments, but by its acts, showed that what the shareholders got 
{rom the company was not a share of profits divided by the com- 
pany, but an interest-in moneys which had been converted from 
divisible profits into moneys capitalized and rendered for ever 
incapable of being divided as profits. In those circumstances it 
was held that shares which were issued to a trustee shareholder, 
and which represented the moneys so capitalized, were as 
between his cestuis que trust corpus and not income, because 
the company had decided that the profits in question should 
be permanently added to the company’s capital. Lord Watson’ 
stated the point concisely when he said: 


. “In a case like the present where the company has power to determine 
whether profits reserved and temporarily devoted to capital purposes shall 
be distributed as dividend or permanently added to its capital, the interest 
of the life-tetiant depends in my opinion upon the decision of the company.” 


There is no decision in the Courts of this country which 
justifies the view that a person beneficially entitled in remainder 
to shares in a limited company, is entitled to any interest in 
profits lawfully distributed during the lifetime of the tenant for 
life by a company not in liquidation, and such a view is, their 
Lordships think, contrary to principle. The nearest approach 
to such a decision is to be found in the cases which are referred 
to in Baich v. S proule' and are commonly known as the Bank 
cases, of which one, viz., Irving v. Houston? is a decision of 
the House of Lords. They, however, are cases sut generis, not 


as — y G 


4. (1887) 12 A.C. 385. 
5, (1803) 4 Pat. App. 521. 


Lx] | THE MADRAS LAW JOURNAL REPORTS, 329 


susceptible of easy explanation. -As Lord Herschell said in 
Bouch v. Sproule, Irving v. Houston’ is 

“an authority governing only a case similar in ita facts, that is to 
say, a case where the company has no power to increase its capital, but 
has accumulated profits, and used them in fact for capital purposes, and 
afterwards distributes these profits among the proprietors.” 

In the case of Knowles v. Ballarat Trustees? the 
facts were that the directors of a limited company which 
was not in liquidation by resolution resolved upon the 
payment to the members of (1) a dividend of 6d. per share; 
(2) a bonus of 6d. per share; and (3) “distribution of assets 
IQs. per share.” The holders of some shares in the company 
(who held them under a will upon trust for a tenant for life) 
having received these sums, applied to the Court to have it 
determined whether the 105. per share was income or capital. 
The will contained no special provisions relevant to the ques- 
tion. The 10s. per share was paid out of accumulated profits. 
The High Court (Isaacs, J., dissenting) held that the moneys 
were capital of the trust estate, because though they were pay- 
ments of cash made out of accumulated profits the company 
intended the moneys to be a distribution of capital as distin- 
guished from dividends. 

A careful consideration of the judgments delivered by the 
majority of the High Court Judges satisfies their Lordships 
that the decision is based upon the view that a company when 
dividing among its shareholders a sum of accumulated profit, 
is entitled to dictate and determine whether the moneys so re- 
ceived by the shareholder shall, in his hands, be deemed corpus 
or income. Their Lordships know of no earlier authority 
justifying this view. It is a matter with which the company 
has not the remotest concern. If payment to the shareholders 
is made out of profts it is income of the shares, and no state- 
ment of the company or its directors can change it from income 
into corpus. Their Lordships agree with, and are content to 
refer to, the dissenting judgment of Isaacs, J., as a correct 
exposition of the law. 

Before parting with the Knowles case their Lordsh‘ps 
desire to say a word in reference to In re Armitage? upon which 
reliance was placed by Griffiths, C.J. and Barton, J. The legal 
position in that case was quite plain. The old company had 
sold its assets (including accumulated profits) to the new com- 
pany, for a price which produced surplus assets in the winding 


i 2.22 Comm L R. 212. 
4 (1887) 12 A.C. 385 at 397, 5 (1803) 4 Pat App 521. 
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up of the old company to the amount of £9 5s. 6d. for each 
share of the old company upon which only £8 per share had, 
in fact, been paid up. Upon no theory could it be said that 
any part of the £9 5s. 6d. was payable to the tenant for life. 
The moneys paid were all surplus assets distributed in a wind- 
ing up and took the place in the trust estate of the shares them- 
selves. The difference between the £9 5s. 6d. and the £8 was 
a profit to the trust estate, just as if the shares had been sold 
and had realized £9 5s. 6d. per share; but no part of the 
£9 5s. 6d. was income of the tenant for life. 

The other decision of the High Court, Fisher v. ['tsher? 
requires no additional discussion. The majority of me 
Judges, followed their previous decisions in the Knowles case.’ 
Isaacs, J. again dissented, 

These were the two authorities which in the greai case 
Long Innes, J. felt constrained to follow, in preference to 
adopting the reasoning of Eve, J. in the later case of In re 
Bates, Mountam v. Bates’. 

There the directors of a limited company had made pay- 
ments to shareholders out of distributable profit, but had 
stated :—“It must be clearly understood that this is neither a 
dividend nor a bonus, but is a capital distribution.” Eve, J. 
held that the payments were income receivable by a tenant for 
life. This appears to their Lordships to be an authority directly 
applicable to the present case, and their Lordships find them- 
selves in complete agreement with the learned Judge, both as 
regards his decision and the reasoning upon which it is based. 
Their Lordships desire to adopt the language used by Eve, J., 
and to say in regard to the fund out of which the sums of 
£19,380 and £8,360 were paid by the Buttabone Company to 
the Trustee Company: 

“Unless and until the fund was in fact capitalized, it retained its 
characteristics of a distmbutable property . . and no change in 
the character of the fund was brought about by the company’s expressed 
intention to distribute ıl as capital It remained an uncapitalized surplus 
available for distribution either as dividend or bonus on the shares or as 2 
special division of an ascertained profit and in the hands of 
those who received it it retained the same characteristics” 

For these reasons their Lordships are of opinion that the 
two sums here in question should be treated as income and not 
as corpus. They are “net irfcome or profits derived from such 
investment or investments’; they are not “capital of my said. 


trust estate.” 





1. (1928) 1 Ch. oe 2,02 Comm: Li Re 212, 
. 23 Comm. L.R. 337, 
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Their Lordships desire to add that they see no reason for 
assuming that in making this distribution the directors had 
in mind any question of rights as between tenants for life and 
remaindermen beneficially interested in shares held by trustee 
shareholders. It may be that they had, but the wording of the 
circular letter of the 28th November, 1927, appears to their 
Lordships to indicate that the principal questions present to the 
minds of the directors were: (1) the relief of their share- 
holders from liability to pay income-tax on the profits distri- 
buted, and (2) section 4 (g) of the Income-tax Assessment 
Act, 1924, 


Counsel for the respondents addressed to their Lordships a 
new and aliernative argument. It was this. It was gaid that 
the distribution of 9s, 6d. per share out of profits arising from 
the sale of breeding stock could not have been made if the old 
Art. 122 of the company’s had remained unaltered; that no 
alteration could have been made if the Trustee Company had 
voted against it; that in not voting against the alteration the 
Trustee Company has committed a breach of duty; that a 
breach of duty by a trustee cannot operate to alter the benefi- 
cial rights and interests of his cestuis que trust; and that as a 
matter of administration the Court would direct the Trustee 
Company to deal with the moneys so as to prevent the remain- 
dermen from being prejudiced by being deprived of a fund 
of which they could not have been deprived if the Articles of 
Association had not been altered. 


This would appear an unusual contention to be raised and 
determined upon an originating summons issued by a trustee; 
but it must fail in these proceedings because the basic allegation 
las not been proved, viz., that the distribution could not have 
been made under the old Art. 122. This is a question upon 
which (depending as it does upon the consideration of mate- 
rials not before them), their Lordships express no conclusion. 


Ther Lordships are accordingly of opinion, upon the 
materials before them, that the two sums mentioned in ‘the 
originating summons should be treated as income, and that the 
decree of the 12th November, 1928, should be varied by substi- 
tuting the word “income” for the word “capital? in the first 
declaration therein contained and by substituting the word “in- 
come” for the word “corpus” in the second declaration therein 
contained, and they will humbly advise His Majesty accord- 


ingly. 
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Their Lordships, however, feel that an opportunity should 
be given to any beneficiaries who may desire so to do, to assert 
in hostile litigation (and at their own risk as to costs and other- 
wise a claim to have all or any part of the funds retained as 
capital upon the ground (as indicated above) that the dividend 
in question could not have been paid if Art. 122 of the 
Company’s Articles of Association had not been altered. 

Their Lordships accordingly think that a direction should 
be given to the Trustee Company not to pay over the moneys 
to the tenants for life before the 3lst October, 1930. If in 
the meantime any action is commenced as above mentioned 
the trustees can apply in that action for directions as to how 
they should deal with the said moneys pending the decision 
thereat. 

The costs of all parties of this appeal will be taxed as 
between solicitor and client and paid rateably out of the two 
sums in question in these proceedings. 

Solicitors for appellants: Montages, Cor and Cardale. 
Solicitors for respondents: Light and Fulton. 


S.R. Appeal alowed. 


_IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


(Ordinary Original Civil Jurisdiction. ) 
PRESENT:—Mr. JusTIcE VENKATASUBBA Rao, 


P. V. S. Kabalamurthi Pillai Plaintiff* 
v. 
P. V. Subramania Pillai and others Defendanis. 


Recewver—Commtssion—Order of Court providing for percentage on 
‘gross sales” of btrsuiess—Right of recewer to clam counumssion on 
“trade discount,” packing charges and freight. 


In appointing two persons as joint receivers of a going business the 
Court provided by its order that they “do retain five per cent. on the gross 
sales in their hands as and for their remuneration”. During the course 
of business goods bad been sold for a certain figure but from that figure 
had to be deducted a sum by way of “trade discount” in order to arrive 
at the actual sale proceeds. A question having been raised as to the basis 
on which the remuneration of the receivers should be calculated, 

Held, that the receivers were entitled to commission only on the actual 
sale proceeds, which might include freight and packing charges “but not 

“trade discount,” 

Mcaning of the expression ,“gross sale proceeds’’ discussed. 

Sentble—The receivers’ commission is in truth the price of the work 
done by them. It must have some relation to the labour involved and 
the time taken. 


*C.S. No. 794 of 1921. 7th and 8th October, 1930. 
(Application Nos. 3435 of 1929, 3155 of 1929 and 1319 of 1930.) 
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The facts of the case were as follows:— 

In a suit filed for partition of joint family properties a con- 
sent decree was passed on the lst of August, 1922. Under the 
decree the properties were divided into four shares. * The lst 
defendant, to whom the family condiments business was allotted, 
was made liable by the decree for certain specified debts which 
were burdened also on the properties that fell to the other sharers. 
ln other words, the decree provided that the lst defendant should 
indemnify the other sharers against the claims of the mortgagees 
over the properties. The Ist defendant not having discharged his 
obligations, the plaintiff applied for the appointment of a receiver 
and by two orders, dated February and August, 1924, the Court 
appointed two persons as joint receivers of the Ist defendant’s 
business and his other properties. The object of the appointment 
was to carry out the provisions of the decree iuter alia to work 
out the indemnity in favour of the plaintiff. The receivers’ 
management of the estate for a period of five years proved un- 
Satisfactory and one of the parties to the partition suit, namely, 
the Sth defendant, took out the present summons. 


V. V. Srinivasa Atyangar and S. G. Safagopa Mudaliar 
for plaintiff. 

K. S. Krishnaswami Atyatigar instructed by Ramaswami 
Atyangar and Sritivasavaradachars for 5th defendant, 

G. Krishnaswani Atyar, R. Ramachandra Chetty aud K. S. 
Rajagopala Atyanyar for other defendants, 

T. Rangachartar and V. Pattabliramayya for the Receivers. 

The Court delivered the following 


JUDGMENT.—This summons is taken out by the 5th de 
fendant. He applies that the receivers may either be removed 
or in the alternative suitable directions be given to them. After 
hearing the application very fully, 1 have come to the conclu- 
sion that they should be continued but that in the interests of 
the estate their duties should be more precisely defined than in 
the orders under which they were appointed. [His Lordship 
stated the facts and after dealing with the charges made against 
the receivers proceeded :] 


= By far the most important question that has been argued 
is, what is the amount of remuneration to which the receivers 
are entitled? The point really turns on the meaning of the ex- 
pression ‘‘gross sales” in the Order of Court, dated 2nd June, 
1925. Paragraph 13 of the Order reads thus: 


“With regard to the condimeuts business the said receivers do retain 
5 per cent. on the gross sales ın their hands as and for their remuneration 
for the said condiment business,” 
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lt was.by the consent and at the request of the parties 
that this order was made. It must be read in the light of the 
affidavit filed then by the receivers. In that affidavit, they ask 
for a Commission at 5 per cent. on the “gross sale proceeds”, 
It is not disputed that the two expressions “gross sales” and 
‘‘pross sale proceeds” are identical in their meaning and effect. - 
Messrs. Fraser & Ross in their report point out that the com- 
mission retained by the receivers in respect of the business from 
the 18th of August, 1924 to the 31st of March, 1930 is 
Rs. 43,991-12-0. They have drawn this comnussion on the foot- 
ing that they are entitled to 5 per cent. on what is shown as the 
amount of the “gross sales,” namely, 9 lakhs odd. This con- 
cern had dealings mainly with two firms, Messrs. Sharwood & 
Co., Efigland and Messrs. Fisher & Co., Australia. The goods 
were supplied to them on a large scale from time to time under 
subsisting contracts. The invoices made out against them men- 
tion certain figures as the price of the goods supplied and from 
those figures ıs deducted what is described in the report as “trade 
discount”: This latter term comprises various items such as com- 
mission, bonus and discount. It is the aggregate of the total 
prices that reaches the figure 9 lakhs odd, to which I have 
referred. The “trade discount” amounts to about two lakhs 
and the actual proceeds received by the receivers is about 
7 lakhs. The question is, are they entitled to commission on the 
9 lakhs odd or only on the sum of about 7 lakhs? In my opinion. 


- the receivers are clearly not entitled to commission on the sum 


shown as “trade discount’. “Proceeds?” mean produce, out- 
come, profit. (See the Concise Oxford Dictionary.) An amount 
never received cannot be part of the proceeds. Whether from 
the point of view of the buyers or the sellers, the only figure 
that matters, is the amount actually paid and received. As 


Messrs. Fraser & Ross point out: 

“Tt is usual in business concerns to quote lst or catalogue prices and 
allow percentages off such prices to trade customers as trade discounts. 
Such discounts are deducted ın the invoices themselves and are not brought 
inte account in the financial books” 

To seem to make a concession while in point of fact no 
concession is made or intended, is a devise which tradesmen 
usually employ. To take an instance, if you want to charge 
for an article Rs. 75 you may quote its price as Rs. 100 and 


“allow a discount of 25 per cent.; or, you may quote Rs. 125 as 


its price with a discount of 40 per cent. In either case, the 
buyer pays and the seller receives only Rs. 75. So long as 
the buyer parts only with Rs. 75, it little signifies to him whether 
the price quoted is Rs. 100 or Rs, 125. The receivers com- 


N 
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mission must not be made to depend upon the fictitious figure 
that they may choose to show as the original price of the 
article. l 

Moreover, the receivers’ commission is in truth tħe price 
of the work done by them. It must have some relation to the 
labour involved and the time taken. Why should they receive 
remuneration in respect of an amount which is added in the 
first instance and then straightway deducted? So long as the 
buyer knows that he is paying only 7 lakhs, what matters to 
him whether the original price is shown as 9 lakhs, as in this 
case, or, say, 15 lakhs? 

It has been suggested for the receivers that the very phrase 
“gross proceeds” involves that it is something distinct from 
net proceeds. Perfectly true; but you cannot, for sustaining 
this distinction, import a Action and call a sum never re- 
ceived, as a part of the proceeds. Having regard to the nature 
of this business, the expression “gross sale proceeds” is ex- 
tremely inapt and wholly unrelated to the facts of the case. The 
parties have used the words loosely without passing to think what 
they mean. The difference between the gross and the net sale 
proceeds is recognised in some of our enactments. For in- 
stance, in the Original Side Rules, O. 26, R. 4 makes the com- 
mission depend on what may be described as “gross sale pro- 
ceeds”. It says that the receiver may take his commission at 
5 per cent. on sales calculated on the total value realised by him. 
On the other hand, O. 18, R. 6 provides that the Master may 
fix as the auctioneer’s remuneration a percentage on the net 
sale proceeds. The sane expression “net sale proceeds’ occurs 
also in O. 34, R. 6, also R 8-A, Civil Procedure Code. Let 
us take O. 34, R. 6. Where after the sale of a mortgaged pro- 
perty, there is still a balance due to the mortgagee, this rule 
says that the Court may pass a personal decree for the balance. 
It is on the basis of net sale proceeds the rule provides that the 
balance is to be computed. In these several instances, the “net 
proceeds” are something different from “gross proceeds”. The 
mortgagee in the rule quoted above has no concern with the 
“gross sale proceeds”. The expenses of the sale must be first 
deducted; and thus the net “‘sale proceeds” are arrived at. But 
in the present case, there are generally speaking, no expenses 
attending a sale at all. So, as ?I have said, the phrase “gross 
sale proceeds” is inappropriate and in any event cannot include 
an amount never received. Whether the phrase is suitable or 
not, the question really is, did the parties at the time they used 
it, intend that the commission should be paid on a fictitious 
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sum, an amount that was never to come? In my opinion,. the 
answer must clearly be in the negative. 


The report points out, that the receivers have charged com- 
mission also on packing chargea. and freight, which are treated 
as part of the price. I can give effect, if necessary, to the phrase 
“gross sales” by holding that they are entitled to remuneration 
on these two items. Strictly, in my opinion, they cannot charge 
commission on freight; it is paid at one end and recovered at 
the other. But still the term used being “gross proceeds” as 
the freight is a part of the sum they received, I am prepared to 
allow them commission on thia head. In the result, they may 
retain commission on freight and packing charges but not on 
“trade discount”, 

I have discussed this point at some length, as the sum in- 
volved is upwards of Rs. 10,000. On my finding, the receivers 
are accountable for this sum, being the excess received by them. 
I do not propose to direct them to bring back this sum, but it 
will be treated as a debt due by them to the estate to be 
adjusted against any future commission they may earn. 

In the result, I have decided not to remove the receivers 
but to give them the following directions: [His Lordship gave 
the necessary directions and also passed orders regarding costs. ] 


B.V.V. Order made. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


PRESENT:—Mr, Justice KRISHNAN PANDALAI. 


Chinna Venkatesu .. Petitioner* (Accused) 
v. D 
Pedda Kesamma .. Respondent (Complainant). 


Indtan Penal Code (XLV of 1860), S. 447—Criminal trespass—Inten- 
fom to annoy—Presence of the party in possession sunecessary 


In order to fix the accused with an intention to annoy ıl 1s not 
necessary that the party in possession of the property should be actually 


’ present on the property at the time of the trespass. 


Chinna Thoyi, In re, (1895) 1 Weir 518, distinguished 
Emperor v Mots Lal, (1925) I.L.R. 47 AiL 855, referred to 


Petition under sections 435° and 439 of the Code of Crimi- 
nal Procedure, 1898, praying the High Court to revise the 





*Cr, Rey Case No 979 of 1929. 15th September, 1930. 
(Cr. Rey. Petition No. 883 of 1929) | 


Lx] fiz MADRAS LAW JOURNAL REPORTS, 337 


judgment of thea Court of the Sub-Divisional 1st Class Magis- 
trate of Gooty in Criminal Appeal No. 39 of 1929 preferred 
against the judgment of the Court of the Stationary Sub- Magis: 
trate of Tadpatri in C.C. No. 112 of 1929. 


S. Ranganadha Aiyar for petitioner. 

T. R. Arunachala Aiyar for respondent. 

A. Narasimha Atiyar for The Public Prosecutor on behalf 
of tha Crown. 

The Court made the following 

OrpDER.—This is a petition to revise the conviction of the 
petitioner under section 447, Indian Penal Code, for criminal 
trespass for entering upon and ploughing up a field called 
Tunga Chenu, 2 acres 75 cents in extent, belonging to P.W. 1 
and leased by her in Fasli 1339 to P.W. 5. The petitioner 
seems to have set up that he was the person in possession. This 
was found against, the findings being that the petitioner and the 
husband of P.W. 1 were two out of five brothers who had 
once been joint but had subsequently divided off, that these 
two brothers had divided from each other about four years prior 
to this occurrence and that the widow, P.W. 1, had been in 
possession of this property sincea her husband’s death and had 
paid the kist for it and had also in Fasli 1339 leased it by a 
registered instrument to P.W. 5 for five years. The petitioner 
was convicted upon these facts upon the inference of the Lower 
‘courts that his intention in entering upon and ploughing up 
the field was to cause annoyance to P.W. 5. The petitioner 
now attacks this conviction upon two grounds. In the first 
place, he says that there is no distinct finding that there was 
any intention to annoy P.W. 5. In the second place he says 
that, even if there were, such a finding would be incorrect 
because P.W. 5 being admittedly the person in possession at 
the time when the petitioner entered upon the property, he being 


then absent and only P.W. 1 being present on the property, © 


there could be no possible intention to annoy an absent person. 

As to the first point, I think the language of the Magis- 
trates is clear and they expressly found that the petitioner’s 
intention was to annoy P.W. 5. As to the next point, reliance 
is placed upon three decisions to show that, where a person im 
possession is absent, there cannot really or fairly be said to be 
any intention to annoy him, and the intention whatever it may 
be, is not to annoy, but may be to assert a right or something 
else. The first decision relied upon is In re Chinna Thoyt’. In 


1 (1895) 1 Weir 518, 
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that case a woman had entered the compound of the Assistant 
Superintendent of Police in his absence for the purpose of 
meeting her paramour and not for the purpose of stealing as 
was alleged. On those facts the Court held that there was no 
reason for supposing that the woman’s entry into the com- 
pound was made with the object of intimidating, insulting or 
annoying the absent Superintendent of Police or any other 
person. I consider that to be a decision upon those facts and 
not a general decision that in no circumstances can an absent 
possessor be annoyed even. if facts exist from which such an 
inference may be drawn. On the contrary, another of the deci- 
sions cited to support this proposition, Emperor v. Moti Lal, 


‘contains observations which are to the opposite effect. In that 


case, there were two rival claimants, A and B, to some immove- 
able property, including a certain shop. A had let the shop 
to a tenant who had left it. On the same day, before the 
lessor A could himself take possession, B entered the shop; 
and the question was whether that was criminal trespass. In 
the course of their judgment, the learned Judges say: 


“First of all it is to be remarked that intimidation, insult or annoyance 
can in most cases arise only if the premises are in fact in the actual 
physical possession of somebody, as, for instance, the actual owner, lis wife, 
servant, agent, licensee or other person They are at all events results 
which more naturally follow when premises are occupied than when 
vacant.” 






The actual. result of the case was that the Court held th 
the entry was a bona fide one for the purpose of asserting his 
title. But the observations above set forth show that it is un- 
necessary for a possessor to be always present upon his pro- 
perty in order that he may be annoyed by a trespasser; on the 
contrary it was recognised that the actual owner need not be 
there—his wife, servant, agent, licensee or other person may 
be thera’ If so, why should any human being be actually pre- 
sentr Indeed, if that were the case, no person in possession of 
property could leave the property without the risk of some tres- 
passer or intruder entering upon his premises and going scot 
free upon the allegation that there was nobody to annoy. The 
learned Judges in the case cited merely observed: 


‘They (intimidation, insult and annoyance) are at all events results 
which more naturally follow when premises are occupied than when 
vacant’? 


In my opinion that stands to reason. Can it be pretended, 
if a man in Madras locks his house and goes for a walk to the 
Beach and comes back a few hours or minutes later, that any 


~= 








— 


Z. (1925) I.L.R. 47 A. 855. 
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one who enters his house in his absence in circumstances from 
which intention to annoy may be otherwise drawn, cannot be 
guilty of criminal trespass because he was absent? The pro- 
position has only to be so stated to show how absurd the result 
will be if that were the law. The only other case reñed upon 
was the Full Bench decision in Vullappa v. Bheema Row*. That 
was not a decision on this point at all. All that waa decided 
there was that the essence of an offence under section 441 is 
the intention to commit an offence—to intimidate, insult or 
annoy. It was held that it was not sufficient to prove that 
the offender knew that his act was calculated or likely to cause 
annoyance, insult or intimidation. That is not the question 
here, that question as stated having been actually found. I 
therefore think that the fact that P.W. 5 was absent when 
the petitioner entered upon the land and”that only the lessor 
came to the spot on hearing of the petitioner’s acts in order to 
prevent his doing so is not enough to exonerate the petitioner 
from the intention to annoy the lessee. The conviction, there- 
fore, was right. | 

In deciding as to the sentence, in my opinion a fine of 
Rs. 100 is far too excessive in a case of this kind. The dis- 
pute was between a person and his brother’s widow; and there 
was no necessity to visit this petty offence with such a heavy 
fine. The sentence will be reduced to a fine of Rs. 20, in de- 
fault one week’s simple imprisonment. The rest of the fine, if 
paid, will be refunded. 


S.R. Ao reduced. 
IN THE HIGH COURT OF JUDICA ‘AT MADRAS. 





PRESENT:—MR. JUSTICE REILLY, » MR. Justice 
ANANTAKRISHNA ATYAR. _ 
Vellachami1 Chetti .. MAppellant* 
(Petitioner) 
v. 
Arunachalam Chetti (dead) and others .. Respondents 
(Respondents). 


Provincial Insolvency Act (V of 1920), S. 43—Application for exten- 
sion of lime by insolvent—Refusal of—Annulment—Proprety. 


The penalty of annulment under S 43 of the Provincial Insolventy 
Act is hardly appropriate in the case of an insolvent who comes before 
the Court in time and applies for extension of the time fixed for his 
application for discharge. 











*A.A.O. No. 537 of 1925 17th November, 1930. 
3. (1917) I.L.R. 41 ML 156: 33 M.L.J. 729 (F.B.). 


Vdiachami 
Chetti 


Chetti, 
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Appeal against the order of the District Court of West 
Tanjore at Tanjore, dated 28th April, 1925 in I. A. No. 13 of 
1925 in I.P. No. 10 of 1924, 


_K. Chandrasekharan for C. A. Seshagiri Sastri for appel- 
lant. 


R. Gopalaswaint Atyanger and S. R. Muthuswamt Aiya 
for respondent. 


The Court delivered the following 


JUDGMENT.—The insolvent in this case within the time 
fixed for hig application for discharge applied for extension of 
that time. The learned District Judge refused to grant an ex- 
tension and annulled the adjudication. The latter part of his 
order, eammulling the adjudication, does not appear to us to have 
been proper. The insolvent, though he may not have applied 
for discharge in so many words, had submitted himself to the 
Court and expressed his desire to apply for a discharge, an appli- 
cation which would involve the investigation and consideration 
of his conduct by the Court. As the learned District Judge 
was not prepared to extend the time, he might properly have 
treated the insolvent’s application for time as an application 
for discharge or should have allowed the insolvent to make an 
immediate application for discharge, if that was thought formal- 
ly necessary. The penalty of annulment under section 43 of 
the Act does not appear to be intended for insolvents who come 
before the Court in time and submit themselves to the discipline 
of the Court. 


But the learned Judge was right in his view that this was 
not a case for immediate discharge. Indeed absolute dis- 
charge could not have been granted under the Act. 

“The order of annulment is set aside and the petition i3 
remanded to the District Judge, who should now consider on 
what conditions, if any, the insolvent should be discharged. 

There will be no order as to costs in this appeal. 


Sikes. - Petition remanded. 
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PRIVY COUNCIL. 


[On appeal from the Chief Court of Oudh at Lucknow. ] 


PRESENT :—VISCOUNT DUNEDIN, SIR LANCELOT SANDER- 
SON AND Sir Brnon MITTER. 


Maharaja Sir Mohammad Ali Mohammad Khan, 
Khan Bahadur .. Appellant* 


v. 
Musammat Bismillah Begam and another .. Respondents. 


Cuil Procedure Code (V of 1908), O. 21, Rr 58, 63—Smit by defeated 
claimant—Onus of proof—Wakf and deed of gift in favour of sudgment- 
debtor's wife—Fictitions transactions—Deeds never given effect to or acted 
“POM. 


The appellant, in execution of a money-decree, attached certaig immove- 
able property, alleging that the same belonged to, the judgment-debtor. The 
judgment-debtor’s wife preferred a claim, under O. 21, R. 58 Civil Pro- 
cedure Code, on the ground that, as to a portion of the property, it was a 
wakf, and as regards the remaining portion, that it had been transferred 
to her by the judgment-debtor ın lieu of her dower. Her claim having been 
dismissed by the Executing Court, under O. 21, R 61, on the ground that 
the wakf deed and the deed of gift were merely fictitious documents 
created with a fraudulent intention and that the judgment-debtor and not 
she was in possession of the said property, she brought the prescnt suit, 
under O. 21, R. 63, for a declaration that the said deeds were valid and 
that the property covered thereby was not liable to attachment and sale 

Held, (1) that the onus probandi was upon the plaintiff (the judgment- 
debtor’s wife) to establish by cogent evidence that the deeds in question 
were bona fide and were intended by the judgment-debtor to pass the bene- 
ficial interest in the premises in favour of the mutwalli of the wakf and 
the plaintiff respectively, 

(2) that, on the evidence, the plaintiff had failed to discharge the 
burden of proof; that the deeds did not represent genuine transactions; 
that there was never a bona fide intention on the part of the judgment- 
debtor to make the wakf and the gift, and that the same were never given 
effect to or ever acted upon, and that the deeds were executed merely with 
a view to defeat or delay the appellant’s claim against the judgment- 
debtor, and 

(3) that the plaintiff’s suit was, consequently, liable to be dismissed 
ui toto. 

Judgment of the Chief Court, Oudh, reversed. 


Appeal No. 63 of 1928 from a decree, dated the 11th Feb- 
ruary, 1927, of the Chief Court of Oudh at Lucknow, which 
varied a decree, dated the 31st May, 1926, of the Subordinate 
Judge of Mohanlal Ganj, Lucknow. 


The material facts of the ‘case are sufficiently fully set 
out in their Lordships’ judgment. 








———— 


+P.C Appeal No 63 of 1928 24th July, 1930. 
Oudh Appeal No 13 of 1927 





P. C. 


— 


Mohammad 
All 
Mohammad 
Khan 


v. 
Mt. Bismillah 
Begam. 





Sir Binod 
Mitter. 
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Dunne, K.C. and Wallach for appellant. 
L. M. Jopling for respondents. 


24th July, 1930. Their Lordships’ judgment was deli- 
vered by 


SR Brnop Mırrer.—This is an appeal from a decree of 
the Chief Court of Oudh, dated the 11th of February, 1927, 
which varied a decree of the Subordinate Judge of Mohanlal 
Ganj, Lucknow, dated the 31st of May, 1926, and decreed in 
part the plaintiffs suit with costs. 


The appellant, on the 4th November, 1921, instituted a 
suit against Haji Siddique Hasan (hereinafter referred to as 
defendant No. 2) to which suit the plaintiff-respondent No. 1 
(wha is*the wife of defendant No. 2) was not a party, for the 
recovery of money partly as damagey for breach of contract 
and partly by way of recovery of advances made to defendant 
No. 2 for the purchase of goods as commission agent. This 
suit was decreed for a sum a little over Rs. 24,000 on the 25th 
February, 1924, but on appeal was reduced by about Rs. 4,000. 


After the appellant had obtained his decree in the first 
Court and whilst an appeal was pending, the appellant, as decree- 
holder, attached plots Nos. 44, 44-a, 45 and 46 situated on the 
New Sanitary Road, Lucknow, with buildings thereon, in exe- 
cution of his decree, alleging that the same belonged to defend- 
ant No. 2. The present plaintiff (his wife) claimed under 
O. 21, R. 58 of the Code of Civil Procedure, that these plots 
were not liable to attachment as a portion of the plot No. 45 
and the whole plot No. 46 was wakf property, and the remain- 
ing portion, t.e., a portion of the plots Nos. 45 and 44, had been 
transferred to her in lieu of her claim for dower. Her claim 
was dismissed* under the provisions of O. 21, A. 61 of the 
Code of Civil Procedure, on the 26th January, 1925, on the 
ground that the wakf deed and the deed of gift were merely 
fictitious documents created with a fraudulent intention and 
that the defendant No. 2 and not the plaintiff was in posses- 
sion of the said plots with the buildings thereon. 

Plaintiff thereupon instituted the suit out of which this 
appeal arises on the 12th February, 1925, against the defendants 
for a declaration that the deed of wakf and deed of gift, dated 
the 19th November, 1916, and 30th June, 1917, respectively are 
valid and that the said premises were not liable to attachment 
and sale. 





*By Mr E Bennett, Additional District Judge, Lucknow.—K.J.R. 
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_ The learned Subordinate Judge came to the conclusion that 
the wakf and the deed of gift did not represent genuina tran- 
sactions, that there never was a bona fide intention on the part of 
defendant No. 2 to make the wf and the gift, and ‘that the 
same were never given effect to. He further held that these 
documents were executed to defeat any claim which the appel- 
lant might make against defendant No. 2, and that the plaintiff 
was not entitled to the relief she claimed in the suit. 


The learned Judges on appeal in the Chief Court reversed 
that judgment and hence this appeal. 

Defendant No. 2 was a tahsildar of the appellant on a small 
Salary until the year 1912, when he went on a pilgrimage to 
Mecca, and after his return from the pilgrimage he was em- 
ployed by the appellant till 1921 as a commission agent to pur- 
chase grain and other articles for the appellant’s estate and was 
paid remuneration at the rate of 1 anna in the rupee on thea 
price of the commodities purchased, and also his expenses. In 
the course of his employment as commission agent large sums 
of money from time to time were advanced by the appellant to 
him for the purchase of goods and these stims and the amounts 
due to him for goods supplied were entered in the account books 
of the appcllant’s estate, but he had control over a portion of 
such sums and could draw upon the same. 

In March, 1913, the defendant No. 2 purchased the said 
plots Nos. 45 and 46 which adjoined a ruined mosque. After 
his purchase, with the sanction of the Municipality, he erected 


buildings on a portion of plot No. 45 and on plot No. 46 ata ` 


cost of about Rs. 15,000, and also erected a new mosque, which 
he alleged cost him Rs. 2,000, and thereafter on the 12th 
Augu&t, 1915, he informed the secretary of the Municipal Board 
of Lucknow that he had transferred the said premises to his 
wife, s.e., the plaintiff, and requested the secretary to put the 
plots in her name in place of his own iñ the office records. The 
secretary gave effect to this request on the 2nd October, 1915 


On the 19th November, 1916, defendant No. 2 by a regis- 
tered document purported to create a wakf of a portion of 
plot No. 45 and of plot No. 46 with the buildings which had 
already been erected thereon and appointed himself a mutwali 


On the 20th April, 1920, the’ plaintiff wrote to the Munici- 
pal Board alleging that she herself had purchased plots No. 45 
and 46 for Rs. 735 and that the same should be conveyed in 
favour of her husband, defendant No. 2. He vouched the cor- 
rectnesg of her allegations in the application. In pursuance 


P, C, 
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Mitter. 
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of her request a formal registered deed of transfer was duly 
executed in favour of defendant No. 2 as the absolute owner 
on the 14th May, 1921. 


Plot No. 44 was originally purchased in March, 1913, by 
one Baqar Husain, who, by an application, dated the 9th April, 
1913, to the Municipal Board, had this plot transferred to his 
brothers Haidar Husain and Ahmad Beg. They executed a 
registered dale deed of this plot in favour of defendant No. 2 
but no conveyance was ever executed by the Municipal Board 
with reference to the plot. He obtained sanction from the 
Municipal Board to build on this plot. 


Under O. 21, R. 63 the decision in the said claim proceed- 
ings was final subject to the result of this suit which the plain- 
tiff instituted for a -declaration:that the deeds are valid and 
that the said properties are not liable to be attached in execu- 
tion of the decree of the appellant. In their Lordships’ opinion 
she is not entitled to this declaration unless she establishes to 
their satisfaction that the deeds in question were boha fide and 
were intended by defendant No. 2 to pass the beneficial interest 
in the premises in fovc. vof the muiwals of the wakf and the 
plaintiff respectively. 

Their Lordships will first consider the validity of the deed 
of piit 

Plaintiff was married to defendant No. 2 about 1898 or 
1899. It is alleged that the dower was fixed at Rs. 30,000. 
No kabinama is produced to corroborate the allegation as to 
what amount, if any, was fixed for the dower. 


Defendant No. 2 later on married another lady, and certain 
properties known as kakoort properties, which were the only 
immovable properties which defendant No. 2 had in 1909, were 
alleged to have been given to her by way of dower, so that from 
1909 he possessed no immovable property. l 


Plaintiff's case is that she had been pressing for the pay- 
ment of her dower from 1909 but nothing seems to have been 
done till the time when the deed of gift was executed in 1917. 
Without expressing any opinion as to whether a kabirnama is 
usual or not where the dower fixed is a large sum of money, 
their Lordships feel that it tis incumbent on the plaintiff to 
prove by cogent evidence that the dower remained unsatisfied 
until 1917, nearly 19 years after her marriage. The evidence 
on this point is entirely oral and the only persons who spoke 
to it were the plaintiff and her husband, defendant No. 2. There 
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is no corroboration of their evidence on this point from any 
other evidence and they are both interested parties. Defend- 
ant No. 2 was examined before the Trial Judge and he wholly 
disbelieved him, nor did he accept the evidence of the plaintiff, 
who was exanuned on commission. It will serve no useful 
purpose to go into any detailed examination of their evidence, 
but the same has been placed before their Lordships with great 
care by the learned counsel who appeared for the appellant and 
the plaintiff-respondent. Their Lordships are clearly of opinion 
that the evidence of the plaintiff and defendant No. 2 on this 
point, as also on all material points, is wholly untrustworthy. 
They, therefore, hold that the story of the unsatisfied dower is 
untrue. 

The evidence of the plaintiff and her husband is that she 
spent Rs. 5,000 or Rs. 6,000 in erecting..certain structures on 
the plot of land which was vacant at the time of the deed of 
gift, and that the money spent was tound by the sale of her 
jewellery. The evidence on this point is extremely discrepant 
and highly improbable and unsatisfactory. No person to whom 
it is alleged the ornaments were sold has been called to corro- 
borate this story. Their Lordships are unable to accept the 
evidence as to the way in which the ornaments were sold and 
the sale proceeds realised and spent in erecting the structures 
under the supervision of her son-in-law Mukhtar Mohammad. 
This witness was examined before the Trial Judge, who dis- 
believed his evidence. Their Lordships are also of opinion that 
this witness 1s untrustworthy, and they do not believe the story 
that the structures were erected on the vacant portion of the pro- 
perty given to her out of the proceeds of the sale of her jewellery. 
A portion of plot No. 45 forms the subject-matter of the gift, 
and it is a noteworthy fact that on the 20th April, 1920, she 
alleged that she herself had purchased plots Nos. 45 and 46 for 
Rs. 735, for which she alleged that she held a receipt. No such 
receipt has been exhibited in this case. In the conveyance of 
plots Nos. 45 and 46, executed on the 14th May, 1921, it is also 
stated that she herself had originally purchased the said premises, 
and it is difficult to see why, if plot No. 45 had been purchased 
by her, a gift of it should or could have been made to her by her 
husband in 1917. 

By 1917 defendant No. 2 had denuded himself of all his 
savings, movable or immovable, and their Lordships cannot 
believe the statement of defendant No. 2 that he intended to 
part with the only property of which he was possessed in favour 
of the plaintiff. 

R—44 
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Defendant No. 2 from 1913 was carrying on a business 
which to a certain extent was of a hazardous character, and-he 
had the opportunity of utilising the money of the appellant for 
his own purposes, and the effect of this deed of gift certainly 
would ba to defeat or delay any claim which defendant No. 2 
might have at any time against him. Their Lordships are of 
opinion that defendant No. 2 was always the true owner and 
in possession of the property which was the subject-matter of 
the gift from the time of his purchase in 1913 and 1915 res- 
pectively, and that this deed was false and fraudulent. The 
suit on this point therefore fails. 

Their Lordships will next consider the evidence with-re- 
gard to the wakf which comprised plot No. 46 and a portion of 
plot Ne. 45. 

. The deed_of wakf,,of which defendant No. 2 is now the 
imutwalt, and the deed of gift are intimately connected with 
each other. Their Lordships have already held that the evi- 
dence of the plaintiff and defendant No. 2 is false with respect to 
the deed of gift and, in their opinion, their evidence with regard 
to the deed of wakf must be approached with great suspicion 
and subjected to the strictest scrutiny. The fact that the deed 
of gift is a false and fraudulent transaction does not by itself 
prove that the deed of wakf is also false and fraudulent but 
it does throw upon the plaintiff a heavy burden to prove that 
the same was a bona fide document and not executed with a 
view to defeat or delay the claims, if any, of the defendant 
No. 1 upon defendant No. 2. 

_ Defendant No. 2 paid a substantial portion of the purchase 
money and. there is no evidence as to who paid the balance. The 
defendant No. 2 must have done so as the plaintiff did 
not suggest till. April, 1920, that -she -had paid the 
whole of the purchase-money herself—a story which is 
obviously false, as the defendant No. 2 paid by his own 
cheque a portion of the purchase-money. From the 2nd 
March, 1913 to the 12th August, 1915, the name of- de 
fendant :No. 2- appeared in the records of the Municipal Board 
as the’ purchaser... Their Lordships have already adverted to 
the fact that onthe last mentioned date he informed the Muni- 
cipal Board that he had transferred the same to his wife and 
requested that her name be substituted for his in the office 
records. «.This request was acceded to on the 2nd. October, 
1915. He had, however, executed no document in her favour. 
His explanation is that he had fallen ill and had made an oral 
willin her favour. Their Lordships agree with the Trial Judge 
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that this story of the oral will is untrue. It is noteworthy that 
the letter of the 12th August, 1915, doea not in any way in- 
dicate how the transfer had been made, but in 1916 he executed 


the wakfnama, treating the property as his own. ° 
In 1920 the following application was made to the 
Municipal Board: 
“The Secretary, 
é Municipal Board, 
Lucknow. 
“Sik, 


With compliments, I purchased plots Nos. 45 and 46 situate on the 
Ganga Prasad Road, when the road was being opened, from the Municipal 
Board, for Rs. 735, for which I hold receipt. But formally no sale deed 
was executed; theretore through this application I inform you that a sale 
deed in respect of the plots mentioned above be got executed in favour of 
my husband, Moulyi Mohammad Siddique Hasan Saheb. Whatever costs 
may be incurred shall be accepted by me. The said’ Moulvi Saheb also agrees 
to this transfer, and I shall be obliged. l 

Yours obediently, 

(Sd.) Bismillah Begam, wife of Moulvi Mohammad 

Siddique Hasan Saheb, Tahsildar, of Ganga 
. Prasad Road. (Autograph ) 
20th April, 1920.’’ 
` “I put it in wrting that I agree to this application word for word, 
and I accept the transfer of the plots mentioned above in my favour. 

. : (Sd) Siddique Hasan.” (In English ) 

. Defendant No. 2 was cross-examined with regard to this 
document before the Trial Judge and he stated that “the signature 
on both these papers ” (meaning thereby this document and Ex- 
hibit A-16) “were made when these papers were- blank and I 
made over the papers to Abdul Baqi so that he might put in 
an application for the execution of the sale deed by the 
Municipal Board and get the deed after its execution.” | 

He denied the plaintiff’s signature on this document but 
could. give no reason why her signature should have been 
forged on the original document. His evidence on this point in 


the claim proceedings has aldo been exħibited. Their Lord- 


ships consider his evidence on this point to be untrustworthy. . 


Exhibit A-16 is a copy of the receipt by him for the sale 
deed in nespect of the wakf properties, and their Lordships do 
not accept his story that Ex? A-16 was handed over to Abdul 
Baqi in blank and that the latter was not told as to who had 
bought the land and in whose name.- He stated in his evidence 
in this suit as follows:— _ - l 

‘‘The sum of Rs. 11,000 or so which was left with me after the sale of 
the ancestral property as stated above was entrusted by me to Haji Ejaz 
Ali, my cousin I did not take any receipt or other. writing from him 
about the money. He made a note of it in his account register He used 
to keep accotints,” i -- aaa FS Í i pes 
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The account register referred to has not been produced, nor 
is there any corroboration of this story. In his evidence in 
the suit he said that he did not spend any money out of his 
earnings as commission agent for the buildings, but in the claim 
proceedings he stated that the balance of the money came froin 
the commission agency of the Mahmudabad estate. His evi- 
dence in the claim proceedings, which has been exhibited in this 
suit, differs from his present evidence in many material parti- 
culars. z 

His evidence that he realised Rs. 4,000 or Rs. 5,000 by the 
sale of his own ornaments to Sakhawat Ali doea not commend 
itself to their Lordships) According to his own admission, he 
was only earning Rs. 100 or Rs. 125 per mensem from the 
commission agency business, and his personal expenses and those 
of his wife came to under Rs. 75 per mensem. He was not able 
to give any explanation worthy of serious consideration as to 
how he found the money spent in erecting the building. 


It is, however, strenuously urged before their Lordships by 
plaintiff's counsel ‘that thea advocate for the appellant admitted 
in the Trial Court that the money of the appellant over which he 
had control, as a commission agent, was never misappropriated 
by defendant No. 2, and therefore it is not open to the appellant 
to make any ‘suggestion that he utilised any portion of such 
money for the purposes of the construction of any of the build- 
ings. The actual statement of the appellant’s advocate in the 
Trial Court is as follows:— 

‘Tt ig not defendant No. 1's case that the deeds of gift and wakf were 
executed fraudulently by reason of misappropriation of the estate money 
made by defendant No 2 during the years in which the said deeds were 
executed Our case is that the defendant No. 2 used to handle large sums 
of money belonging to the estate—money which came into his hands as 
Tahsildar or money which used to be advanced to him as Commission 
Agent 

“There were always)-balances in favour of the estate and against 
defendant No 2. The defendant No 2’s motive in executing the deed of 
wakf and the deed of gift was to save his property from being made 
liable in case the estate at any time tried to recover money left with him.’’ 


Counsel for the appellant here submitted that this admis- 


_ sion merely meant that the appellant waa not taking on him- 


self the burden of proving that any particular sum of money 
belonging to the appellant was spent by defendant No. 2 in con- 
structing the buildings, but he submitted that the admission of 
the advocate in the Trial Court did not preclude him from 
arguing that defendant No. 2 could not possibly have erected the 
buildings out of his own money. Their Lordships do not be- 
lieve that the defendant No. 2 spent the said Rs. 15,000 out of the 
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balance of the sala proceeds of his immovable property or his 
jewellery. 

The conveyance of 14th May, 1921, transferred the pro- 
perty absolutely to defendant No. 2, his heirs and representatives, 
and there is no reference whatever in it that a portion of the 
properties was wakf. 

Plaintiff has relied on Ex. 48 as proving that the defendant 
No. 2 was spending money out of the income of the wakf for pur- 
poses of wakf, but it is a document in his handwriting. Chittas 
in support of it have not been produced or proved. The Trial 
Judge found that Ex. 48 is not a genuine memorandum of 
accounts, nor did he believe the evidence of defendant No. 2 that 
the chittas had been lost. There is no independent corrobora- 
tion from other evidence or documents that Ex. 48 was æ genuine 
memorandum of accounts or that the chittas had been lost. 
The proof of its genuineness or of the loss of the chittas 
therefore depends largely upon the evidence of defendant No. 2 
and as their Lordships cannot place any reliance on his evi- 
dence, they are unable to hold that the findings of the Trial Judge 
on these points were not proper findings and their Lordships 
are not satisfied that the plaintiff or defendant No. 2 ever gave 

<T effect to the wakf or to the deed of gift. The plaintiff, and 
not the defendant No. 2, at the time of the execution of the deed 
of wakf was the ostensible owner of the properties covered by the 
deed. Although he executed the deed in 1916 and became on its 
execution the mutuals of the same, yet in 1921 he procured the 
conveyance of the properties in his own name. If he had really 
intended to create a wakf, it is difficult to see why the convey- 
ance was not executed in his favour as a mutwali. 

On a careful consideration of the whole evidence, their 
Lordships have come to the conclusion that defendant No. 2 exe- 
cuted the deed of wakf but without any intention of divesting 
himself of his ownership of the property, and that his real in- 
tention was to utilise the document should it become necessary 
as a shield against any claims that the appellant might have 
against him either then or at any future time. Their Lord- 
ships are therefore of opinion that this appeal should be allowed 
and the decree of the Subordinate Judge should be restored and 
that the appellant should have his costs in the Chief Court and 
of this appeal. They will therefore humbly advise His 
Majesty accordingly. 

Solicitor for appellant: H. S. L. Polak. 

Solicitors for respondents: Watkins and Hunter. 

EER, Appeal allowed. 


Mitter. 


Sir Lancelot 
Sanderson. 
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PRIVY COUNCIL. 


[On appeal from the High Court of Judicature at Patna.] 


PRESENT :—Lorp ATKIN, Lorp RUSSELL or KILLOWEN 
AND SIR LANCELOT SANDERSON. 


Musammat Saraswati Bahuria .. Appellant* 
v. 
Surajnarayan Chaudhuri and others .. Respondents, 


Revenwe sale—Arrcar of reverme—Period fixed for paynreni—Sale held 
before expiry of bertod—Vakdity—Bengal Land Revenue Sale Law Ac! 
(XI of 1859), Ss. 2 and 3 and Government Notification therennder. 


The plaintiffs share in an estate was sold on account of her alleged 
default in the payment of the chait kist or instalment of revenue. It 
appeared that the said kist was payable on the 28th March, 1919, that by 
reason of,5 2 of the Bengal Land Revenue Sale Law Act (XI of 1859) the 
said kist did not’ become an arrear of revenue until the 1st April, 1919, 
and that the latest date ‘for the payment of such arrear of revenue as 
fixed by a notification issued by the Government in pursuance of S. 3 of the 
said Act was the 7th June, 1919. The sale in question having been held 
on the 6th June, 1919, the plaintiff sued to have it set aside ` 

Held, that the estate was not liable to be sold until the expiration of 
the last day for payment, namely the 7th June, 1919, and consequently the 
sale was invalid and must be set aside. i 

Decision of the Patna High Court reversed. 

Appeal No. 35 of 1928 from a judgment and decree of 
the High Court, Patna, dated the 19th February, 1925, revers- 
ing a judgment and decree of the Subordinate Judge of 
Darbhanga, dated the 25th June, 1921. 

Abdul. Majid for appellant. | 

Respondents unrepresented. l i 

13th January, 1931. Their Lordships’ judgment was deli- 
vered by >- . l ; . : 
SIR LANCELOT SANDERSON.—This is an appeal by the 
plaintiff in the suit from a judgment and decree of the High 
Court of Judicature at- Patna, dated the 19th February, 1925, 
which reversed a deeree of the Subordinate Judge of Darbhanga, 
dated the 25th-June, 1921. ee 

- The'delay in the disposal of this appeat is accounted for by 
the- fact that the appeal was dismissed for want of prosecution 
on the 4th November, 1926, and it was not ‘until the 22nd 
March, 1928, that by an order of His Majesty in Council the 
appeal was restored upon certain conditions therein specified. 
The appellant’s case was lodged in April, 1928: the respond- 
ents, however, did not file a case and were not represented at 
the hearing of this appeal. oe ei a 


| *P,C. Appeal No 35 of 1928 ` 13th January, J941 
- Patha Appeal No. 11 of 1925 j 
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The suit was brought by the plaintiff, a purdatashin lady, 
to set aside the sale of a certain share of Mauza Ladugaon, 
which took place on the 6th June, 1919, by reason of alleged 
arrears of revenue, for recovery of aie of the said share 
and for mesne profits. 


It was alleged that the anars share in the said village 
was 5 annas 10 gandas, and that the second and third defend- 
ants, Bedanand Thakur and Lachhmi Kant Thakur, together 
with other persons were the owners of the other share in the 
said: village. - 

- It was further alleged that the orema two de- 
fendants had purchased the plaintiffs share in thé ‘Said village 
in the name of their relation, the Ist defendant, Suraj Narayan 
Chaudhuri, at a grossly inadequate price, viz.; Rs. 1,350, the 
real value of the plaintiff's share being at least Rs. 16,000. 

There were nine issues raised at the trial, but it is neces- 
sary to refer to two only—for the purpose of disposing of this 
appeal. 
(1) The plaintiff alleged that the second and third deai 
ants had acted fraudulemtly and in collusion with the plaintiff's 
patwart and had bribed him to allow the payment of revenue 
to become in arrear, so as to bring the plaintiff's share to sale. 
Both the Courts in India held that the plaintiff had failed to 
prove her case of fraud and collusion, and the learned counsel 
who appeared for the plaintiff at the hearing of this appeal 
did not contest the correctness of that finding. p 

_ (2) The other issue, to which reference js necessary, was 
numbered 4 in the Trial Court and was as follows:— 


“Whether the sale was held in absence of arrears of Government 
revenue as alleged.” 


=. The Subordinate Judge found this issue in favour of the 
plaintiff and directed that the suit be decreed with costs, that 
the plaintiff should recover possession of the said share in the 
village-on depositing the amount of consideration within one 
month and that the amount of mesne’ profits should be 
ascertained at a later stage. 

The defendant, Suraj Narayan Chaudhuri, appealed against 
the above-mentioned decree to the High Court at Patna, making 
the plaintiff and the second and third defendants respondents. 

The learned Judges of the High Court held that there was 
an arrear of revenue, in respect of which the share of the 
plaintiff was liable to be put up for sale, and that the galg oí 
ihe 6th June, 1919, was valid. 





P. C. 
Mt. Saraswat 
. Baburla 
v. 
Surajnarayan 
Chaadhuri. 
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They therefore allowed the appeal, set aside the decree of 
the Subordinate Judge and digmissed the plaintiff’s suit with 
costs. . 

The plaintiff’s casa in respect of the above-mentioned issue 
was that her share in the property was sold on account of her 
alleged default in the payment of the chast ktst, or instalment, 
that the said ktst was payable on the 28th March, 1919, that by 
reason of section 2 of Act XI of 1859* the said ktst did not be- 
come an arrear of revenue until the Ist April, 1919, and that 
the latest date for the payment of such arrear of revenue fixed 
by tha Government in pursuance of section 3 of the said Act 
was the 7th June, 1919. Consequently, it was contended that 
the Collector had no jurisdiction to put up the property for sale 
on the 6th June, 1919. 

Their Lordships have destined the documents in this case, 


- which include the Land Revenue and Road Cess and Process 


Tauzi Ledger, and the Land Revenue Tauzi Roll relating to 
the estate in question. 

It appears that there was a separate account in respect of 
the plaintiff’y share, and the revenue in respect thereof was 
payable in four instalments, viz., the 7th June, the 28th Septem- 
ber, the 12th January and the 28th March. 

The alleged arrear of revenue, in respect of which the 
plaintiff’s share was sold, was Rs. 45-7-3, and in their Lord- 
ships’ opinion there is no doubt that the above-mentioned sum 
was due in respect of the March kist and was payable on the 
28th March, 1919. 

This sum, however, did not become an arrear until the 
Ist April, 1919, because, by section 2 of Act XI of 1859, it is 
provided that: 


“If the whole or a portion of a kist or instalment of any month of the 
era according to which the settlement. and kistbundee of any mehal have 
been regulated, be unpaid on the first of the following month of such 
era, the sum so remaining unpaid shall be considered an arrear of revenue.” 


The question then arises, when did the plaintiff's share 
become liable to be sold for default in payment of the said 
arrear of revenue. 

Section 3 of the said Act provides as follows:— 


‘‘Upon the promulgation of this Act, the Board of Revenue at Calcutta 
shall determine upon what dates all arrcars of revenue and all demands 
which, by the Regulations and Actg in force, are directed to be realtsed in 
the same manner as arrears of revenue, shall be paid up in each district 
under their jurisdiction, in default of which payment the estates in arrear 
in those districts, except as hereinafter provided, shall be sold at public 
auction to. the highest bidder. And the said Board shall give notice of the 


*Bengal Land Revenue Sale Law Act 


~ 


f 
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ao fixed in the official Gazette, and shall direct corresponding publi- 

, to be made, as far as regards each district in the language of that 

ct, ın the Office of the Collector or other Officer duly authorised to 
‘4 sales under this Act, in the Courts of the Judge, Magistrate (or 
\ nt Magistrate, as the case may be), and Moonsiffs, and at every. Thannah 
ion of that district; and the dates so fixed shall not be changed except 
the said Board by advertisement and notification, in the manner above 
escribed, to be 1ssued at least three months before the close of the official 


‘year preceding that in which the new date is, or dates arc, to take effect.’’ 


Their Lordships’ attention was drawn to the notification 
issued by the Board of Revenue at Calcutta in pursuance of the 
above-mentioned section 3, dated the 6th August, 1910 (pub- 
lished in the Calcutta Gasette of 1910) which it was stated was 
applicable to the area in question and which runs as follows:— 


“In pursuance of section 3 of the Bengal Revenue Sales Act 
(XI of 1859) and in supersession of all previous orders on the subject, 
the Board of Revenue notify that the following are the latest dates for the 
payment of arrears of revenue and of demands which are recoverable as 
arrears in default of which payment the estates in arrear will, except as 
provided in the said Act, be sold by public auction to the highest bidder. 


(1) In the following areas.” 
The entries in the said notification material to this case are 
as follows:— 


Area. Latest dates for payment. 
In districts where Estates paying an 7th June. 
the Fasli era annual revenue ex- Zeth September 
prevails. ceeding Rs. 100. 12th January 
28th March. 


The estate in question is in a district where the Fasli era 
prevails and the annual revenue exceeded Rg. 100. 

Their Lordships are of opinion that the plaintiff’s conten- 
tion was correct. 

The sum of Rs. 45-7-3 was payable on the 28th March, 
1919. It, however, was not an arrear until the Ist April; the 
last date, therefore, for payment of such arrear under the noti- 
fication could not be the 28th March; but the last date for pay: 
ment was the 7th June, 1919. 

Under section 3 of the said Act the plaintiffs share in the 
estate was not liable to be sold for default of payment of the 
said arrear of revenue until the expiration of the last day for 
payment, viz., the 7th June, 1919. 

Consequently the sale, which was held on the 6th June, 
1919, was invalid, and must be get aside. 

The learned Judges of the High Court held that the last 
date fixed for payment was the 28th March, 1919, and con- 
sequently that the Collector had jurisdiction to put up the 
property for sale on the 6th June, 1919. 

R—45 
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P. C. They based their decision on the construction of a docu ô 
Mt. Saraswati ment, Exhibit “B,” which they said was the only evidence which 
Baharia the plaintiff adduced in support of her case. The gaid docu- 
Sorajnarayan ment was a notice issued by the Collector under section 7 of the 
Chaudhuri. said Act, which provides for notice to be given to ryots for- 
Sir Lancelot bidding them to pay to the defaulting proprietor any rent which 


“\. Sanderson. has fallen due after the day fixed for the last day of payment. 


a The said notice was as follows :— 


“No. 3. Proclamation forbidding raiyats to pay rent to defaulters. 
“Section VII, Act XI of 1859. 
(Tirhut Drvision ) 
Darbhanga Collectorate. 
“Tadugaon, pargana Bachhoor, Police Station Madhubani. 


‘Whereas a sum of Rs. 45-7-3 ıs due on account of arrears of revenue 
for the genod ending the 21st Chait, 1326, corresponding to the 28th 
March, 1919, in respect of T No 554, having a sadar jama of Rs. 167-8-3, 
lying within the jurisdiction’ of this Court, for the realisation of the same, 
the 6th of June, 1919, is hereby fixed as the date of sale by auction A 
notification is, therefore, issued in the name of Musammat Saroshwati 
Bahuria forbidding all the tenants as well as the co-sharers of the said 
mahal to pay to the defaulting proprietor their dues accruing after the last 
day (fixed) for payment of Government revenue on pain of not being 
allowed credit in their accounts with the purchaser in respect of che sum 


so paid 
“This the 14th day of May, 1919 
(Signed) “Rai KeisHna BAHADuR, for Collector.” 

With respect to the learned Judges, their Lordships, as 
already intimated, are unable to agree with that decision. 

a In the first place, the said notice, Exhibit “B,” was not 
the only evidence on which the plaintiff relied, and in the second 
place in their Lordships’ opinion the said notice did not specify 
the 28th of’ March as the last date of payment. 

` The 28th March, 1919, was mentioned for the purpose of 
identifying the period in respect of which the revenue was due, 
viz., the period ending the 21st Chait, 1326, “corresponding to 
the 28th March, 1919.” The last date fixed for payment of the 
Government revenue was not specified in the said notice. 

For these reasons their Lordships are of opinion that the 
appeal should be allowed, the decree of the High Court, dated 
the 19th February, 1925, set aside, and the decree of the 
Subordinate Judge, dated the 25th June, 1921, restored. 

The respondents must pay the costs of the plaintiff in the 
High Court and of this appeal, and their Lordships will humbly 


— 





° advise His Majesty accordingly. 
Solicitors for appellant: Hardcasthe Sanders & Co. 
. Solicitor for respondents: Es parte, 
K.J.R. Appeal alowed. 


pa 
Li 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—MRr. JUSTICE CURGENVEN AND MR. Justice 
BHASHYAM ATYANGAR. 


P.L.N.K.M. Nagappa Chettiar .. Appellani* (Applicant) 
v. 
The Official Assignee of Madras, as the Assignee 
of the Estate of P. L. N. K. Subramaniam 
Chetty .. Respondent (Respondent). 
Trusts Act (II of 1882), Ss. 51, 54 amd 63—Investinent of charity 


funds with co-trustee—Liberty to co-trustee to use the moneys—Ad judica- 
tion of trustee—Docirine of tracing—Limits of—Book adjustment 


Where a trustee is authorised by the terms of the trust to invest the 
trust moneys in his own business and directed to pay interest thereon and 
the moneys are so utilised, the trust is not entitled to follow up the 


money into the assets of the trustee after he becomes an insolvent. All : 


that the trust is entitled to ın such a case is to rank as an ordinary creditor 
of the trustee. The consequence of the liberty so conferred upon the trustce 
is to convert the object of the trust from a particular sum of money into 
a personal obligation to pay on the part of the trustee. Subject to this 
modification, the trust still subsists. But the claim of the trust on the 
trustee rests on his personal obligation and can stand on no higher footing 
than that of the other ordinary creditors. 


Oficial Assignee of Madras vy Krishnaswamii Nadu, (1909) I.L.R. 33 
M 154, followed. Oficial Assignee of Madras v. Krishnayi Bhat, (1929) 59 
M.L.J. 718 not followed. 


+ > 


Quaere. If the doctrine of tracing applies at all to cases of autho- 
rised conversion. 


Tracing is a claim in rem—not in personam This distinction affords 
an index to the necessary limits of the doctrine of tracing. It may be in 
most jcases sufficient for the cestui que trust to show that the trust ,;moneys 
have found their way into the assets of the trustee and the trade ‘assets 
of the trustee have, no doubt, been for purposes of the doctrine treated 
as a single entity, with an identity enduring throughout every phase and 
transformation and taking its latest form in whatever might ultimately re- 
main of those assets at the time of the insolvency. But the very nature 
of the doctrine of tracing makes it a rebuttable presumption and it must 
be open to the competing claimants to show that the particular sums of 
money constituting the available assets are not, and in fact could nol, 
possibly form part of the trust moneys. 


. | 
Oficial Assignee of Madras v. Minakshi Vidyasalas Sangam, (1929) 
I.L.R. 52 M. 919: 57 M.L.J. 99; Official Assignee of Madras v. Krishna;ji 
Bhat, (1929) 59 M.L.J. 718 and English case-law referred to 


It is immaterial for this purpose if the trustee received the trust 
moneys by a settlement of accounts and not in specie. It only avoids the 
fiction of a payment and repayment buf it is none the less equivulent to 
payment in cash, 

In re Hallett & Co., Ex parte Blane, (1894) 2Q.B.D. 237, distinguished. 

af 


ee ee 





*O.S. Appeal No. 104 of 1929, 21st August, 1930, 
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Bhashyam Atyangar, J—The money may also be divisible as pro- 
perty subject to the reputed ownership of the trustee. 
On appeal from the judgment and order of the Honourable 
Mr. Justice Waller, dated 15th October, 1929, and passed in 
the exercise of the Insolvency Jurisdiction of this Court in 
Application No. 186 of 1929 in I.P. No. 405 of 1925—J the 
matter of P.L.N.K. Subramaniam Chetty, an insolvent. The 
judgment of Waller, J., is reported in 58 M.L.J. 36. 


V. V. Srinivasa Atyangar instructed by V. Varadaraja 
Mudaliar for appellant. 

K. V. Kroshnaswame Atyor and C. A. Seshagiri Sastri for 
respondent. 


The Court delivered the following 


JupGMENtTs. Curgenven, J—This is an appeal from an 
order of Waller, J., passed in the insolvency of P.L.N.K. 
Subramaniam Chetty. The applicant, now appellant, was one 
P.L.N.K.M. Nagappa Chetty, son of a brother of the insolvent, 
and he claimed a preferential right to certain trust moneys said 
to be included in the funds in the Official Assignee’s hands. At 
a partition in 1916 between the insolvent on the one hand, and 
the appellant and his brother Lakshmanan Chetty on the 
other, two sums each of Rs. 10,000 subscribed to as to § by the 
insolvent and as to § by the brothers, were set apart 
for two charities, with the parties to the partition 
as co-trustees. In respect of his own and his brothers’ 
Share in, these trust funds the appellant, on Ist Decem- 
ber, 1916, drew two hundies in favour of the insolvent on a 
firm at Madras known as the O.R.M.O.M.S.P. Firm (I 
will refer to it for short as the O.R.M. Firm). The insolvent 
kept the amounts of the hundies in deposit with this firm until 
1920. It is common ground that be was at liberty to use the 
money in his business, undertaking to credit the trusts’ with 
interest at the nadappu rate; and, acting under this authorisa- 
tion, he then carried out an adjustment with the O.R.M. Firm 
whereby the sums representing the appellant’s contributions, 
amounting with interest to Rs. 15,732-15-9, were appropriated 
to discharge the outstanding lability of his own firm, which 
stood at the approximately equal figure of Rs. 15,700. His in- 
solvency ensued in 1925, and it is in respect of two sums, one 
of Rs. 5,000 and the other of about Rs. 40,000, the sources of 
which I will mention later, and which form the only assets avail- 
able, that the claifn is made. It is to be noted that arguments 
have proceeded on the assumption that there was a perfected 


LX] THE MADRAS LAW JOURNAL REPORTS. 357 


trust, no challenge to that position having been raised before us 
by the respondent’s learned advocate. 


Upon these facts the learned Judge has decided against 
the Official Assignee in regard to the contention that, ds soon 
as the insolvent used the money in his business, a relationship 
of creditor and debtor was created between the trustees and 
himself in respect of it; and in favour of the Official Assignee 
that the money, although remaining trust money, cannot be 
traced. His conclusions upon this latter point are (a) that 
utilisation of the trust money to pay his own debt to the bankers 
was merely a book adjustment, which put‘an end to the process 
of “following”, (b) that, assuming that the process could be 
carried over that adjustment, the money in the Official 
Assignee’s hands was demonstrably not part of the trus? funds. 
The respondent endeavours to show that all these questions 
should be answered in his favour. 


His contention on the first point, which, as I have said, has 
been decided against him, is that, so soon as the money was 
authorisedly invested in the business, it ceased to be subject to 
the trusf, which became impressed upon a corresponding debt 
due from the insolvent to the trustees. We have to look very 
carefully at the subject-matter of the trust, and consider whether, 
as soon as the insolvent permissively obtained control of it for 
his own purposes, it did not undergo a transformation in charac- 
ter. As an illustration of such a transformation may be given 
tbe case where a trustee is authorised to invest trust money in 
ordinary joint-stock securities. Clearly the trust passes away 
from the money and attaches itself to the scrip representing a 
right to dividends or interest; and the trustee ig-no longer res- 
ponsible for anything more than the value of the securittes, 
whether, when the time comes to realise, it be greater or less 
than the original sum. Similarly, if in the present case 
the money had been invested not in the ingolvent’s firm but 
in a third party firm, it is conceded that, as between the trustees 
and that firm, the relationship would be merely one of debtor 
and creditor; in other words, the trust would be impressed not 
upon the money but upon the debt. It has been urged that the 
presant is really a case of that description, because there are 
two trustees and tha money was only invested with one of them; 
and it cannot therefore be said that the two parties to the tran- 
saction are indistinguishably one and the same. Apart from 
this point, Mr. V. V. Srinivasa Aiyangar’s argument for the 
appellant is that where a trustee is permitted to make use of 








Curgenven, J. 
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the trust funds, his obligation as trustee so far overrides the 
mere liability as debtor which he would otherwise be under that 
he must account for the money, as trust money, just as much 
as if the user had never been in contemplation and, in fact, was 
in breach of the trust. No English case has been cited in sup- 
port of the proposition, but one or two cases of this Court have 
had to consider it. The earliest of these cases arose out of the 
Arbuthnot insolvency: Official Assignees, of Madras v. Krishna- 
swami Nød. The trust deed which there came under con- 
sideration appointed the then members of the firm as trustees, 
and directed that the trust moneys should be placed in deposit, 
bearing 5 per cent. interest, with Arbuthnot & Co. Munro, J., 
came to the conclusion that the trustees and the banking firm 
could be regarded as two distinct and separate entities, when 
of course the liability of the Bank’ ‘would be only that of a debtor. 
But he held further that, even regarding them as identical, there 
could be no difference in principle, “When, as trustees under 
the deed, they, as directed, invested the money in their own 
firm, their liability in their capacity as trustees appointed by the 
deed was reduced in the same manner as if they had not been 
members of the firm. When the money was invested with them 
as bankers, the same regult must, there being no reason to the 
contrary, have followed as would have followed had the money 
been invested with another bank with which they had no 
connection.” 


Abdur Rahim, J., took the same view, observing that the 
effect of the directions to invest the money was that Arbuthnot 
& Co. were authorised to use the money as their own and to 
that extent they became debtors to the beneficiaries. The posi- 
tion of course would have been totally different if the invest- 
ment had been ‘in breach of the terms of the trust. This deci- 
sion was dissented from by Kumaraswami Sastri, J., in Krish. 
naji Bhat v. Sadasiva Tawker*, where a father had left Rs. 10,000 
with Messrs. Tawker & Sons to be invested in the business as 
trust money for the bénefit of hig minor son. He held that 
the firm of Tawker & Sons were trustees in respect of that sum 
of money, not debtors, so that upon their insolvency the Official 
Assignee had to give priority to that claim over the claims of 
creditors. But the argument for which the Arbuthnot case was 
cited ag authority was that since Tawker & Sons were allowed 
to use the money there was no trust; that the trust was ipso facto 


1 (1909) I.L.R. 33 M 154. 2 (1926) 24 L.W. 869. 
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destroyed. That, I agree, is an untenable position, and with all 
respect, I think that the reasoning which I have abstracted from 
the case shows that that wag not the yiew of the learned Judges 
who decided it. It may be that the practical result is the same, 
but that is due, not to the destruction of the trust, but to the 
decision of the trustees to expose the trust funds to ordinary 
trading riks. I find it very hard to see how when trust money 
is handed over to any person, he be or he be not a trustee, to 
use in his business, and subject to the payment of interest, no 
relationship of creditor or debtor is set up. The circumstances 
that he may use the money as his own, and that he has to pay 
interest, seem to me to point clearly to the engrafting of a con- 
tract upon the trust, whereby title to the money is transferred. 
and the trust no longer can look to that particular sum of money, 
as its rds or subject-matter, but to a promise to pay an equal 
sum. If he holds it purely as trust money he is debarred bv 
section 51 of the Trusts Act (II of 1882) from dealing with it for 
his own profit, and the veto so imposed seems to be absolute, 
and not subject to modification by the terms of the trust. It 
will be seen that whereas sections 46 to 48 and 50 of the Act al! 
contain some such phrase as “Except where the instrument of 
trust otherwise provides,” there is no qualification of this kind 
to section 51. The true principle seems to be that the terms 
of the trust permit the conversion of the money into something 
other than money,—here the obligation to repay the debt in- 
curred—so that when the money comes to be used it ceases to 
be trust money. The same case of Tawker & Sons came on 
appeal before Reilly and Cornish, JJ., in Official Assignee of 
Madras v. Krishnaji Bhat? and Reilly, J., disposed of this argu- 
ment in the same manner, holding, no doubt quite rightly, that 
a relationship of debtor and creditor had not “superseded, over- 
whelmed and obliterated” Tawker & Sons’ trusteeship. Both 
the trusteeship and the relationship of debtor and creditor werc 
there, though they may have been combined in the same indivi- 
dualy; and we have been referred to no authority for the pro- 
position that, when so combined, the legal effect is different from 
what it would be when the individuals are separate. 


To the best of my judgment, therefore, this contention 
avails to dispose of the appellant’s case; but I confess that, 
although it persuades me, it is with some relief that I find 
another ground, not equally open to the charge of fine-drawn 
reasoning, or to the same extent the subject of differing judg- 


—_— 





3. (1929) 59 M.L.J.7I8. 
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ments, upon which to arrive at the same conclusion. It is 
admitted that, if the trust money is to be recovered in full from 
the assets in the Official Assignee’g hands, it must be by appli- 
cation .of the doctrine of “tracing” or “following”. I am in 
some doubt whether that doctrina applies at all to cases of 
authorised conversion, and certainly the English cases cited 
deal, I think exclusively, with disposal by the trustee in violation 
of the terms of the trust. But it has not been suggested that, if it 
so be that you can follow money used as it was used in this case, 
any greater latitude of principle or of inference is permissible than 
if the conversion involved a breach of trust. The arguments 
have been largely based upon ‘cases in which, as I have said, 
the conversion, has been of this latter kind, and I think that the 
appellapt’s claim must stand or fall according to the legal 
principles to be derived from them. 


The earlier English cases bear witness to the evolution of 
the equitable doctrine of tracing, as applied to trust funds 
mixed with the trustee’s own funds in his private banking 
account. It appears that in Lord Hardwicke’s time (1746 to 1755 
A.D.) trust money could not be followed unless it was defi- 
nitely earmarked. Then in 1850 it was held in Pennel v. 
Deffell* that trust money may be followed into a private account 
in which it is mixed with personal funds, though the rule in 
Clayton’s case’ that drawings must be allocated to deposits in 
order of time, was held to apply. There was clear observance 
in this case of the principle that the presence of a definite sum 
of trust money in the account must be ascertained before it can 
be claimed. In the matter of the applicability of the rule in 
Claytons case’ as between trust and private fundg, In re Halleti’s 
Estate, Knatchbull v. Halleti* marks an advance, that rule being 
held only to apply as between competing cestu, que trustent, as 
between trust funds and private funds, a trustee must be pre- 
sumed to have drawn upon the latter until they are exhausted. 
In this case Jessel, M.R., hag reviewed at length the progress 
of the equitable theory of tracing, concluding with a statement 
of the law as it then stood and, for all that we have been shown, 
now stands. The original subject-matter of the trust may be 
traced into what other form different from the original it may 
have passed; the right only ceases when the means of ascertain- 
ment fail. If it is money, and has become mixed with other 
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money, equity will follow it and create a charge upon the whole 
ior the satisfaction of the claim. The principles of In re 
Hallett’s Estate’ as to following were applied by Lord Haldane, 
L.C., in circumstances of a different kind in Sinclair v., 
Brougham’. Certain persona had deposited money in a Build- 
ing Society not authorised to receive such deposits, so that the 
title remained vested in the depositors. That being so, they 
would not succeed unless they were able to trace their money 
into the hands of the society or its agents as actually existing 
assets “Their claim cannot be in personam and must be ii 
rent, a claim to follow and recover property with which, in 
equity at all events, they had never really parted.” If 
this distinction between a right in personam and a right 
tn rem is kept clearly in view, it affords, I think, indexe to the 
necessary limits of the doctrine of tracing. There is only one 
other English case which, I think, requires notice It was 
a case of the mixing of trust funds with private funds in a 
private banking account, which was afterwards drawn upon by 
the ‘mistee down to a certain minimum figure. Although it 
was subsequently replenished with private funds, Sargant, J., 
in James Roscoe (Bolton), Limited v. Winder® held that the 
trust could not avail itself of this circumstance, but was con- 
fined to the minimum figure as all that was left of the trust 
money. This case again marks the limits which have been set 
to the theory of tracing in England. Once the competing claim- 
ants can show that the money, wholly or in part, is other than 
the trust money the claim fails. 


Before considering two cases which have been decided by 
this Court, reference may be made to an English decision upon 
a special feature which is said to be present here. It has been 
already noted that on 10th February, 1920, the insolvent 
adjusted virtually the whole amount of the trust funds in the 
hands of the O.R.M. Firm against his own liability to that 
firm, and there can be no doubt that this was a book adjust- 
ment, no money passing. Following the decision In re Hallet} 
& Co, Ex parte Blane? the learned Trial Judge has held that 
“a gettlement of account cannot be followed”, so that the quest 
fails at this early. stage and for this reason. I think that, if 
the facts of Ex parte Blane’ are closely considered, it will be 
seen that Lord Esher’s dictum that. “a settlement of account 
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cannot be followed” must be read in the light of the special 
circumstances, and that the case is really only an exemplifica- 
tion of the necessity—clkearly stated by Lords Justices Lopes 
and Davey—of being able to follow certain specific property. It 
was clear in that case that the trust money never came into the 
hands of the defaulters’ bankers, but reached another destina- 
tion by means of the settlement of account referied to. 


In the present case it is, I think, quite immaterial whether 
we regard what happened as amere settlement of account 
between the insolvent and the O.R.M. Firm, or whether we take 
it that that firm paid the Rs. 15,000 odd trust money in cash, 
and the insolvent thereupon paid it back in discharge of his 
overdraft. There is no doubt that, on either supposition, he 
used the money for the purposes of his firm, as he was [ree to 
do, and that it was disposed of in this particular way. The appel- 
lant contends that that is really all he need show—that it went 
into the assets—to give him a first claim upon any subsisting 
assets for the whole amount. For this purpose we must re- 
gard the trade assets, he says, as a single entity, with an iden- 
tity enduring throughout very phase and transformation, and 
taking its latest form in the sums now in the Official Assignee’s 
hands. Now an assumption of this kind is to be found in two 
cases of this Court, Official Assignee, Madras v. Minakshi 
Vidyasalas Sangam’, decided by Coutts Trotter, C.J., and 
Anantakrishna Aiyar, J., and the already cited case, Tha Official 
Assignee of Madras v. Krishna Bhat. I think, it is clear, 
from the English cases cited before us and which I have made 
some attempt to abstract, that this would take the theory of 
tracing a good deal further than any actual English decision 
would warrant, and in fact in both instances reliance was placed, 
not upon an actual decision, but upon an illustration employed 
by Turner, L.J., in Petmell v. Deffeil*, the case of an executor 
of a deceased partner leaving the latter’s capital with the surviv- 
ing partners to trade with, and the persisting identity of the 
partnership share through all its fluctuations. Whether or not 
this would afford a valid parallel to such a process of tracing as 
we have now to deal with is not an easy question to answer, and 
I do not think that I need try to answer it, because it appears to 
me possible to accept the general proposition while attaching to 
it certain seemingly necessary qualifications. The general argu- 
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ment is most fully set out in the judgment of Reilly, J., and he 
adopts as his premises that 

“if you are to trace and follow trust property within the meaning 
of section 63 of the Trusts Act, you must be sure that there is a con- 
tinuing identity from one transformation to another, there must be a 
traceable continuity. You must be able to assure yourself with reason- 
able certainty that the trust property has been transformed by successive 
transactions into the substitute which the beneficiary claims or into some- 
thing embracing it on which he 1s entitled to a charge” 

That is, 1f I may say so with respect, an unexceptionable 
statement of the law. It may, too, be not stretching it too far 
to adopt, as a general presumption, the position, whether you can 
prove it by evidence or not, that trust money put into a business 
is traceable to the eventual assets. This is, I think, all that 
these two decisions lay down. But such a presumption, if the 
principles of tracing are not to be given the go-by altogether, 
must be rebuttable, and it must be open to persons interested in 
the distribution of the assets to show that the trust money could 
not possibly form part of them. This is recognised by Cornish, 
J., in The Official Assignee of Madras v. Krishnaji Bhat, where 
he says that “no evidence has been called to show that the stock 
which became vested in the Official Assignee was in no wise, 
or could not be, the produce of the original investment of the 
Rs. 10,000.” Now in the present case there are two sums in the 
Official Assignee’s hands—one of Rs. 5,000 not at all derived 
from the business in which the trust money was invested, the 
other of some Rs. 40,000 being income-tax levied on 27th July, 
1918, while the trust money was still on deposit, and refunded 
after that money had been disposed of, and, in fact, after the 
adjudication. By no fiction or assumption is it possible to say 
that any part of the trust money enters into the composition of 
those sums. They are shown to be wholly otherwise composed. 
That being so, no doctrine of tracing, no claim in rem can avail 
to get the trust money out of them. 


In the result therefore the appeal fails and is dismissed 
with costs. 


Bhashyam Atyangar, JI agree with the judgment just 
pronounced by my learned brother. The facts are fully stated 
therein and need not be repeated. I shall only add a few words 
on the questions of law which were argued before us. 

Three chief points were raised before the learned Trial Judge. 
The first was that, as the charities had been constituted on the 
footing that their funds could be invested and used by the insol- 
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vent-trustee in his own business, in consideration of his paying 
nadappu interest, he became, when he accordingly invested and 
used them in his own business, only a debtor to the trust with 
reference, to those amounts and consequently the trust can have 
no charge on, or preferential right in, his general assets in 
insolvency, but must only rank along with the ordinary credi- 
tors. The second proceeded on the assumption that what took 
place between the O.R.M. Firm and the insolvent on the 8th 
February, 1920, was a mere book adjustment and that there 
was no passing of money into the hands of the insolvent and it 
was to the effect that, as no money actually passed, there was 
nothing to follow. The last point was that the two specific 
sums of money now in the hands of the Official Assignee have 
no conection whatsoever with the trust moneys and therefore 
no preferential right can, in any event, be claimed with refer- 
ence to them on behalf of the trust. The learned Trial Judge 
has answered the first point against the Official Assignee but 
the other two points in his favour. 


Now, taking the first point, there is direct authority on it 
in favour of the Official Assignee in the case of The Official 
Assignee of Madras v. Krishnaswanu Natdi decided by Munro 
and Abdur Rahim, JJ., the facts of which are practically in- 
distinguishable from those of the present. But the learned 
Trial Judge has decided the point against the Official Assignee 
on the strength of a later and a recent judgment of Kumara- 
swami Sastri, J., in Krishnaji Bhat v. Sadasiva Tæwker? which 
has since been confirmed on appeal by Reilly and Cornish, JJ., 
in The Oficial Assignee of Madras v. Krishnaji Bhai’. The 
earlier case is referred to in the judgment of Kumaraswami 
Sastri, J., who distinguished the judgment of Munro, J., and 
differed fiom that of Abdur Rahim, J., therein, but not in the 
judgment on appeal. The later case wag one of private trust 
but otherwise similar to the present. There the plaintiff’s 
father had entrusted a sum of Rs. 10,000 with Messrs. Tawker 
& Sons for the benefit of the plaintiff and authorised them to 
invest the said sum for interest at 9 per cent. in their own busi- 
ness or in any other firm as they may deem fit. The plaintiff 
was a minor. The document which evidenced the trust pro- 
vided that the firm should pay the interest from time to time 
and the principal to the plaintiff on his attaining the age of 21 
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years. The firm invested the amount in their own business 
and some time later became insolvent. The question then arose 
whether the cesti que trust, the plaintiff, was entitled to a 
preferential right in the general assets of the firm to. the ex- 
tent of the said sum and it was decided in the affirmative in 
the Irial Court as well as on appeal. The point was raised 
and considered whether the plaintiff can claim the right of 
tracing in the face of the authority which had been given to 
the trustees by the settlor to invest the money in their own 
business and it was answered in the affirmative. 


This answer, if correct, would apply to the present case 
also and the decision of the learned Trial Judge on the point 
under consideration must be upheld. But, with the, greatest 
respect, I have found myself unable to agree with it. Now, let 
us consider in what cases the right to follow trust property 
can arise to the cestui que trust. Here, it is essential to keep 
in-mind the true nature of the right. It is strictly a right 4” 
rem, that is, to the thing itself. No doubt equity has given 
a somewhat wider scope to this conception when dealing with 
money which gets mixed up with other money but it is quite a 
natural and proper extension and in no way opposed to the 
basic principle of the conception. Thus, if a sum of Rs. 100 be- 
longing to a trust is mixed up by the trustee with another sum of 
Rs. 100 of his own, either in his cash chest or in his account with 
a banker, it may no doubt be impossible to separate the identical 
coins which belonged to the trust, but it does not make the 
least differenca which sum of Rs. 100 is taken back for the 
trust out of the mixed fund, so long as the amount is 1dentical. 
This, indeed, is the principle recognised and laid down by 
Courts of Equity in the series of cases beginning with Pennell 
v. Deffell’. Now, the right to follow the trust property can 
obviously arise only where the trustee deals with it inconsistently 
with the trust, in other words, when he commits a breach of 
trust. So long as the trustee keeps the trust property apart or 
disposes of it by sale or otherwise as directed or authorised by 
the terms of the trust, it is clear that there can be no question 
of following the trust property. When it is disposed of in pur- 
suance of the trust, title validly passes and the estut que trust has 
no further right in respect of it, Whatever the trustee obtains 
in lieu of the trust property in such a case belongs to the trust 
and the cestui que irust, ipso facto becomes entitled to it, and 
a a a a aa a a a a 
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there is no scope at alt here for any following. When a irustee 
wrongfully sells the trust property, the ceStut que trust cannot 
merely disregard the sale and follow the property in the hands 
of the alienee (except where the alienee is a bona fide purchaser 
for value) but he can also “in a sense’ adopt the sale and seize 
the proceeds, if possible, in the hands of the trustee. The 
rights of the cestui que trust are thus only either (1) to follow 
the trust property where the trustee has dealt with it in breach 
of the trust, or (2) to have the proceeds brought into the trust 
by way of substitution, where there has been a disposition in 
accordance with the terms of the trust or in election by the 
ceSius que trust to abide by the disposition. This second right 
is spoken of by Jessel, M.R., in In re Hallet’s Estate, Knatch- 
bull v. Halleti’ “as a right to follow the proceeds” (see p. 709). 
It will avoid confusion here to confine the application of the 
word “follow” to trust property only. 


Coming now to the present caes, the trustee was, as 
observed already, authorised to invest the trust money in his own 
business in consideration of his paying nadappu interest. There- 
fore, when he collected the trust moneys from the O.R.M. Firm 
and put them in his own business, Ire was acting within his rights 
and there was no breach of trust. The moneys having thus left 
the trust and rightfully gone into the trustee’s own business, it 
is difficult to see how those moneys can be followed, that is, made 
the object of pursuit. Suppose a trustee lends out trust moneys 
to a third person in pursuance of a direction to that effect; can 
it be contended that the cestui que trust has a right im rem to the 
moneys so lent out, such as would enable him to follow them in 
the debtor’s hands? The contractual obligation of the debtor 
having taken the place of the trust moneys and thus become the 
res, it is clear that the moneys which became the debtor’s pro- 
perty could not be followed. Why then should it make a difference 
if the loan was to the trustee’s own business instead of to a third 
person? When the settlor authorises the trustee to invest the 
trust money in his own business, does he contemplate anything 
more than that the liability of the trustee in his personal capa- 
city should form the object-matter of the trust? Suppose a 
person had lent money to another for his business; is there any- 
thing to prevent the former from settling that debt on trust and 
constituting the debtor himself a trustee? In such a case, can 
the castus que trust claim a right in rem over the money which 
had been lent? If not, it should, I think, follow that no such 
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right is avaiiabie even where the trustee invests the trust money 
in his own business for interest, under an authority provided by 
the settlor. 


In his judgment in Krishnaji Bhat v. Sadasiva Tawker? 
Kumaraswami Sastri, J., observes. 

“Tf the author of the trust deed agrees that the trustee can use the 
money for his own benefit, there seems to be no reason for saying that 
the trust goes and that it cannot be trust property in any sense of the 
term because of this liberty given to the trustee.’’ 

The contention, however, is not that “the trust goes” in 
such a case but only that when the trustee is authorised to use 
and accordingly uses the trust money in his own business for 
interest the object-matter of the trust is no longer the money 
but the personal obligation of the trustee which aloné fetches 
the interest. Subject only to this modification, the trust will 
subsist and its administration will have to be carried on by the 
trustee according to law and the other terms of the trust. If 
thus the personal obligation of the trustee becomes the object- 
matter of the trust in cases in which he is authorised to use the 
trust money for his own benefit in consideration of his paying 
interest, there can be no difference between the claim of the trust 
as creditor and the claims of the other creditors over the per- 
sonal assets of the trustee. The trust can have no preferential 
right or charge but only rank along with the other ordinary 
creditors. 


In this connection, reference may, I think, be usefully made 
to section 52, clause (2) (c) of the Presidency Towns Insol- 
vency Act (III of 1909). Under that clause goods ‘‘in the pos- 
session, order or disposition of the insolvent in his trade or 
business by the consent and permission of the true owner under 
such circumstances that he is the reputed owner thereof” are de- 
clared to be the property of the insolvent, divisible among his 
creditors. The case of trust money which the trustee is autho- 
rised to use for his own benefit must, it seems to me, be 
a fortior: so divisible. 


I think for these reasons that the answer to the first point 
must be in favour of the Official Assignee. 


As regards the second point, the learned Trial Judge has 
held that what took place between the O.R.M. Firm and the 
insolvent on the 8th February, 1920, was a mere book adjustment 
and there was no passing of trust money between them and 
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congequently there was nothing to follow. I regret I am unable 
to take the view that there was no passing of trust money from 
the O.R.M. Firm to the insolvent. As the accounts stand, it 
does not appear possible to assert affirmatively that the entries 
of the payment of Rs. &,740-8-9 of the water pandal charity 
and Ra 6,992-7-0 of the Kalaiyar Koil charity by the O.R.M. 
Firm to the insolvent as Lruslee or of the sum of Rs. 15,700 by 
the insolvent to the O.R.M. Firm to the credit of his personal 
account represent transactions in which no cash passed. On the 
other hand, the fact that the total of the charity funds is not 
identical with the amount of the personal credit indicates that 
cash should have passed. Let us, however, assume that no hard 
cash actually passed and there was only an adjustment. But 
how does it matter? The adjustment is truly and strictly only 
a payment and a repayment, without the formality, unneces- 
sary in such a case, of passing cash for either transaction. It 
will have the same effect on the cash balance of either party as 
if cash had passed for each entry. ‘Therefore, there should be 
the same legal consequence or right with reference to each item 
ot the adjustmetit, as fu Lie tase Uf au actual paymont It ran- 
not be, and is not, denied in this case that, if the O.R.M. Firm 
had paid the charity funds to the insolvent in cash, they could 
be followed in the hands of the latter. If so, there appears to 
be no reason to deny such a right merely because such pay- 
ment was dispensed with in whole or in part as the insolvent 
was making another payment in his personal capacity to the 
same firm on the same day. To say that there was no passing 
of trust money from the OR.M. Firm to the insolvent-trustee 
would imply that it is still with the former which is admittedly 
not the case. 

The decision relied on by the Official Assignee in support 
of his contention on this point, namely, In re Hallett & Co., Ex 
parte Blane? does not in my opinion apply to the facts of this 
case. I do not think it is an authority for the proposition that 
a book adjustment has different legal consequences from what 
would have followed had actual payment been made for each 
of the entries going to make up the adjustment. On the other 
hand, the decision therein seems to have proceeded on the ground 
that the book adjustment in that case did not make out that 
the trust money had passed*into the fund into which it was 
sought to be traced. This appears from the observation of 
Davey, L.J., that even if Hallett & Co., the fiduciaries, had 
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received the trust money, namely, £1,600 in cash, there would 
have been, no right to follow it as it was not lent to Cocks, 
Biddulph & Co into whose possession it was sought to be 
traced but only “applied by Hallett & Co. in paying on’ behalf 
of other customers £1,600 to Hewitt & Co. for which they got 
a credit [rom their other customers” Lord Esher, M.R., also 
says the same thing in the following passage in his judgment: 

‘‘Had there been anything in existence representing that which the 
bankers were authorised to collect, Colonel Blanc might have followed it; 
but he cannot show that, he can only show a transaction between Hallett 
& Co. and other persons ” 

As in the present case, the trust moneys in question cannot 
but be held to have passed into the hands of the insolvent- 
trustee by what took place on the 8th February 1920, there is no 
question of their being untraceable. The insolvent-trustee 
having at once invested them in his own business as authorised 
by the terms of the trust and thereby rightfully converted them 
into a debt due by himself, they became free of the trust and 
incapable of being followed. That, however, is a different 
point and it has been dealt with already. 


We are now left with the third point. It does not arise in 
the view which has been taken on the first point. I may, how- 
ever, state that, even if I am wrong on that point, the contei- 
tion of the Official Assignee must be upheld and the application 
must fail on the point under consideration as held by the learned 
Trial Judge. Now, it cannot be doubted that, for folowing 
trust money into another fund, it is absolutely necessary to 
make out that the former came into the latter or into something 
of which the latter can be said to be a substitution, either imme- 
diate or mediate. This principle is recognised in all the cases 
relating to the question of following trust moneys. (See 
Pennell v. Deffell’, Frith x. Cartland“, In re Halleit’s Estate, 
Anatchbull v, Hallett’, Sinclair v. Brougham’ and James Roscoe 
(Bolton), Lid. yv Wander.) In the present case, out of the 
two sums of money in the hands of the Official Assignee, one, 
namely, the sum of Rs. 5,000 was admittedly not derived from 
the business in which the trust moneys were invested; and the 
other, that 1s, the sım of Rs. 40,000 is a rebate from an amount 
paid for income-tax long before the trust moneys came into the 
hands of the insolvent-trustee from the firm of O.R.M. and no 
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attempt was made to show any manner of connection between 
that sum and the trust moneys. It is, therefore, perfectly clear 
that the trust cannot claim any charge or preferential right 
over the specific funds in question. 


On the conclusions arrived at on the first and third points, 
the decision of the learned Trial Judge must be upheld and the 
appeal dismissed with costs. 


Si Re Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT: —Mr. JUSTICE KRISHNAN PANDALAI. 


Devatha Sriramamurty .. Petttoner* (Petitioner 
in M.P. No. 1 of 1930 on the file of the Court 
of the Stationary Sub-Magistrate of Rajahmun- 
dry). 


Criminal Procedure Code (V of 1898), Ss 144 and 439—Order of 
Magistrate under S 144—Revistonal jurisdiction of iligh Court— Evidence 
not disclosing urgency of apprehended danger—Duty of High Court to 
uiberfere—Order prohibiting the public from hoisting flags in private houses 
—Legahiy—Proceeding under S. 144—Information formeng basis of aciion 
by Magistrate—Right of accused to know. 

Proceedings under S. 144, Criminal Proceduré Code, are judicial and 
arc subject to revision by the High Court. Where the elements essential 
to action under the section are shown to exist upon materials legally before 
the Court, the High Court will, in exercising its powers of revision, respect 
the opinion of the local authorities both as to the gravity of the danger 
and as to the steps necessary for maintenance of peace. But where those 
clements do not, upon a fair view of the evidence, exist, the High Court 
will not uphold the order of the local Magistrate because he has chosen 
to say that they do exist. If it is the casc that the grounds for action 
as stated in the order are either unfounded in fact or insufficient in law 
or if it ig shown that the order against the public as framed violates the 
conditions laid down in S. 144 ıt ıs the duty of the High Court to interfere 
Thus where the evidence before the Magistrate does not show the existence 
of any urgency of apprehended danger the order under S. 144 should be 
set aside, 

Observations of Sir Lawrence Jenkins, C.J., in Emperor v. Bankatram 
Lachiram, (1904) I.L.R. 28 Bom. 533 at 566, relied on 


An order under S. 144 cannot be passed against the public without the 
limitation as to placé, namely, that it must be one, whether publicly or 
privately owned, which at the time when the prohibition operates, the public 
frequent or visit as such. Thus the public cannot be prohibited from 


’ putting up flags in private houses It 1s a misuse of language to call 


house owners who use their houses members of the public for the purpose 
of S. 144. 


Abdul Gafur v. Emperor, (1914) 27 1.C. 670, considered. 
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A person against whom an order under S. -144 is passed has a right 
to know what the information was on which the Magistrate acted ın order 
to show that it was unfounded or insufficient. 

Order under S. 144 prohibiting the public from hoisting tri-coloured 

or national flags on any building ın Rajahmundry set aside. 


Petition under sections 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the order 
of the Court of the Stationary Sub-Magistrate of Rajahmundry, 
dated 4th July, 1930, in Miscellaneous Petition No. 1 of 1930. 
i T. R. Ramachandra Atyar, G. Lakshmanna, P. V. Vatlabha- 
charyidu, T. V. Srinivasachari and G. Chandrasekhara Sastri 
for petitioner. 

The Advocate-General (A. Krishnaswami Atyar) and 
E. N. Ganapathi for The Public Prosecutor on behalf of the 
Crown. 

The Court made the following 


OrpER.—This is a petition to revise an ex parte order, 
dated 14th June, 1930, made under section 144, Criminal Pro- 
cedure Code, by the Stationary Sub-Magistrate, Rajahmundry, 
which on application dated 16th June by the petitioner that 
Magistrate by his order dated 14th July declined to rescind. 
The order of 14th June is as follows:— 


“Order under Section 144, Cruninal Procedure Code. 

“Whereas from information given by the Police it has been made to 
appear to me that in Rajahmwnundry the hoisting of tri-coloured flags called 
national flags on the residential and other buildings is giving room to certain 
rowdies and men of bad character to think that they can safely molest 
them under a wrong belief that no notice would be taken by those res- 
ponsible for law and order and that for the preservation of peace and 
tranquillity the removal of such flags ıs necessary and emergent, I, P Malli- 
karjuna Row, BA, Second Class Magistrate, Rajahmundry, hereby prohibit 
under section 144, Criminal Procedure Code, the placing or hoisting of such 
flags or continuing to keep them on any building in general and on the 
buid ngs of Messrs (1) Devuha Srnramamuity (2) Dr Veerabhadra- 
swami, (3) Burra Suryaprakasa Row, (4) Uppala Satyama, and (5) Polayva 
Naidu of Rayahmundry in particular for a period of two months from 
to-day, 14th June, 1930. and strictly warn and enjoin the public of Rajah- 
mundry including individual members of Congress organizations and 
Satyagraha volunteeis residing in Rajahmundry not to take part in any 
such demonstiations of keeping such flags on thcir buildings during the 
said period 

‘*The order is issucd under clause (2) of section 144, Criminal Proce- 
dure Code, as the circumstances do not admit of the service of notices on 
the persons concerned in due time.” 


The circumstances in which this order came to be passed 
were these. On 10th June the*District Magistrate of East 
Godavari made two orders under section 144, one prohibiting 
ihe public including certain named persons and other officers 
and members of Congress organizations from holding meetings 
and processions in any public place or thoroughfare or other 


JA re 
Siama- 
murty. 


int re 


Srirama- 


murty. 


372 THE MADRAS LAW JOURNAL REPORTS, [ VoL. 


place frequented by the public within the town of Rajahmundry 
and within a radius of seven miles from Rajahmundry, the 
other prohibiting one Mallikarjuna Row and other Čongress 
volunteers residing in particular premises from residing there. 
These orders were passed in view of the campaign of Civil 
Disobedience, which had broken out in Rajahmundry and they 
broke up the basc of operations of the Congress volunteers and 
stopped demonstrations in public places in sympathy with them. 
They did not and could not interfere with anything done in 
private houses and buildings, for example, the flying of the 
national flag in them. The authorities had no power to inter- 
fere with such flags but were naturally dissatisfied with their 
being flaunted from house-tops after they were driven away 
from the streets. On the 13th June the Police went about and 
succeeded in getting a great many of these flags removed. As 
no Police Officer gave evidence in these proceedings we have no 
:geans of knowing their own version of how this was done. 
But the third witness for the counter-petitioners who was 
examined in support of the Police and who appears to be a 
respectable man having been an Honorary Magistrate speaks of 
the Police pulling down the flags and of himself closing his 
shop door when the Police were pursuing the people assembled. 
in crowds. However that may be, on the morning of the 14th 
June, the Police went to the house of the petitioner, a pleader, 
and asked him to remove the flag from his house. He refused 
and the Police not having legal authority to enforce their demand 
withdrew for the time. Later in the day on this becoming 
known, many of those whose flags had been removed the pre- 
vious day put them up again and therefore most of the work 
of the previous day was undone. In these circumstances the 
Deputy Superintendent of Police applied to the Magistrate for 
an order under section 144 prohibiting these flags stating as 
the ground for action under that section that they gave room 
for certain rowdies and men of bad character to think that they 
can safely molest or attack the places where the flags were flying 
under a wrong belief that no notice would be taken by those 
responsible for law and order and that in the interests of peace 
and tranquillity it was necessary to remove the flags. There- 
upon the Magistrate made an er parte order as above. 

The order is addressed, to five named persons includinp 
petitioner and the Police. On 16th June the petitioner 
applied to the Magistrate to cancel his order stating 
that the ground for action as stated in the order was 
both untrue in fact and insufficient jn law to justify 


* 
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action; that the flag in the petitioners house had been 
there several months and there never was any attack nor 
apprehension of any attacks by rowdies on his or any other 
house by reason of the flag; in short, that there was no urgent 
or in fact any apprehension of danger to the public peace such 
as to justify the order and that so far as the order on the public 
was concerned, it was învalid as it purported to prohibit them 
from hoisting flags on private houses where they do not 
frequent. 


The Magistrate held an enquiry for the purpose of sec- 
tion 144 (4) in which eleven witnesses were examined on the 
petitioner’s side and three on that of the Police. No Police 
Officer went into the witness-box. Before going further I 
ought to say that the Sub-Magistrate was wrong in having re- 
fused to the petitioner a copy of the information given to him on 
14th June and on which his order of that date was based. Pro- 
ceedings under this section are judicial (Muthuswami Servat- 
garan v. Thasigammal Aytyar’) and are subject to revision by 
this Court. The petitioner had a right to know what the in- 
formation was on which the Magista acted in order to show 
that it was unfounded or insufficient. The petitioner’s advo- 
- cate was therefore allowed access to the Original by me. On 
a consideration of the evidence the Magistrate declined to 
rescind his order. Hence this petition. 


The duty of this Court is to satisfy itself as to the correct- 
ness, legarity or propriety of the order of the Lower Court and 
to pass such orders as may be necessary. The powers of this 
Court in revision as described in section 439 are general and 
their generality cannot be cut down by any decision. On this 
point I would respectfully adopt the words of Sir Lawrence 
Jenkins, C.J., in Empéror v. Bankairam Lachiram? where that 
learned Judge quoting another eminent English Judge said: 


“This controlling power of the Court is a discretionary power, and it 
must be exercised with regard to all the circumstances of each particular 
case, anxious attention being given to the said circumstances, which varv 
greatly. For myself I say emphatically that this discretion ought not to 
be crystallised as it would become in course of time by one Judge attempt- 
ing to prescribe definite rules with a view to bind other Judges in the 
cxercise of the discretion, which the Legislature has committed to them. 
This discretion, like all other judicial discretions, oughi as far as practicable 
io be left untrammelled and free so as to be fairly exercised according 
to the exigencies of each case” 


_—_—s 


1. (1929) I.L.R. 53 M. 320: 58 M.L.J. 
¢ (1904) I.L.R. 28 B. 533 at 566 
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I have ventured to refer to what may be considered common 
knowledge in this Court, because the learned Advocate-General 
at more than onefpoint of his address stressed the point that 
in considering the propriety of orders under section 144 this 
Court wil! not substitute its judgment on the facts for that of 
the Lower Court which alone is responsible for the peace of the 
locality. Tle element of validity in this contention is that 
where the elements essential to action under the section are 
shown to exist upon materials legally before the Court, this 
Court will, in exercising its powers, respect the opinion of the 
local authorities both as to the gravity of the danger and as to 
the steps necessary for maintenance of peace. But this does 
not mean that where those essential elements do not, upon a 
fair view of the evidence, exist, this Court will blindly uphold 
the order of the local Magistrate because he has chosen to say 
that they do exist. That would be for this Court to relinquish 
its function into the hands of Lower Courts, a course which 
will be as dangerous to the public peace. Instances of such 
interference abound in the raports. If it is the case that the 
grounds for action as stated in the order are either unfounded 
in fact or insufficient in law or if it is shown that the order 


- against the_nublic_as framed yiolates the conditions laid down 





by section 144 it is the duty of this Court to intertere. 


To take the second point first, the order consists of two 
parts, one addressed to five individuals, the other to the public 
generally. So far as it is addressed to the public generally, it 
is clearly a violation of the express terms of section 144 (3) 
which states that an order under this section may be addressed 
to the public generally when frequenting or visiting a particular 
place. No order can be passed against the public without that 
limitation as to place, namely, that it must be one, whether 
publicly or privately owned, which at the time when the pro- 
hibition operates, the public frequent or visit. They may have 
a right to frequent the place as in highways and places of public 
resort or they may be allowed or invited to visit it as at a public 
meeting held in private premises. But the place must be one 
which is open to the public as such. And this involves that the 
public cannot be prohibited from putting up flags in private 
houses, first because those who put up the flags are owners or 
occupants of such houses ancé second because the public as such 
neither frequent nor visit private houses. It is a misuse of 
language to call house owners who use their houses members 
of the public for the purpose of this section and I have not been 
shown any instance of such a use of the section. The learned 


~~, 


Lx] THE MADRAS LAW JOURNAL REPORTS. 375 


Advocate-General attempted to argue that an order to the public 


may be valid without the limitation above mentioned. I con- . 


sider that the words of the Statute are clearly against this con- 
tention. The only authority to which he referred wag a deci. 
sion Abdul Gafur v. Emperor? which is not only no authority 
in this Court but did not really decide the point as ‘contended. 
I must hold that the order so far as it is directed to the public 
was misconceived and must be set aside, 


So far as the order is directed to the petitioner himself, 
the objection of substance is that on the materials before the 
Magistrate there was no evidence of urgent or indeed any appre- 
hension of danger of breach of the peace or disturbance of the 
public tranquillity to justify the order. I have referred to the 
circumstances that, judging from the order of events, the appli- 
cation for the order appears to have been prompted by the fact 
that owing to the petitioner’s refusal to remove his flag even 
those who had been induced to remove it on the 13th re-instated 
the flags on the 14th June and the authorities had no power to 
enforce their wish to see the flags removed. But the ground 
stated to the Magistrate and stated by him in the order was 
that hoisting of flags gave room to rowdies and men of bad 
character to think that they may safely molest the buildings 
carrying them under a wrong belief that no notice would be 
taken by those responsible for law and order. A great deal 
of argument was devoted on the petitioner’s side to the proposi- 
tion that if there were really such a situation at Rajahmundry 
it was the duty of the Police and Magistracy to protect the law- 
abiding persons who had flags and to restrain the rowdies and 
not as the Magistrate has done to restrain law-abiding persons 
and give encouragement to rowdies and men of bad character, 
On the other side it was argued by the learned Advocate-General 
that under this section it was quite legal to restrain legal acts 
in the interests of public safety and therefore that if the authori- 
ties had not enough resources to restrain the rowdies and men 
of bad character, it was proper to prohibit the provocative flags. 
I do not think profitable to enter into the abstract discussion to 
what extent and in what circumstances perfectly legal and 
innocent acts may have to be restrained in the interests of the 
public safety. For I have come to the definite conclusion that 
there is nothing in the evidence”to support the allegation of a 
threatened attack on flag-bearing buildings by rowdies and men 
cf bad character. 
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l have examined the evidence with care. If there were 


- uny such apprehension as alleged it is strange that no officer of 


the Police who knew of it cared to go into the witness-box 
The petitioner, P.W. 1, stated that the flag bad been in his” 
ncuse from 1921 and that rowdies and bad characters had never 
done any mischief. He spoke to the demand of the Police on 
the morning of 14th that the flag should be removed and his 
refusal and to its subsequent removal after the order was passed. 
P. W. 2, one of the persons prohibited by the order from hoist- 
ing a flag, is a doctor with European qualifications and a man 
who had served in the Great War as temporary Captain in the 
I.M.S. He swore that he never had a flag either in his house 
or in his dispensary and therefore of course had none to remove. 
P.W. 3, the brother of one of the persons, prohibited by the 
order, says that at 6 p.m. on 13th June eight members of the 
Reserve Police came with lathies and bamboo sticks to their 
house where there was a flag for 5 or 6 months and threatened 
him and climbed to the flag and broke it and removed it and that 
no one else had molested them for having the flag. P.Ws. 4 
to 9 give similar evidence about the removal of the flag from 
their houses by the Police on 13th June and about there having 
been never any molestations from rowdies or bad characters on 
account of the flags. P. W. 10 is a stamp-vendor who speaks 
to’ having received lathi blows when standing on a pial during 
the flag-removing operations by the Police on 13th June and to 
his being under treatment for his injuries. The evidence on 
the side of the counter-petitioner is of three witnesses. 
C.P.W. 1 gives rather confused evidence about what happened 
before and after the order under section 144. From his evi- 
dence it is clear that he heard the proclamation of this order 
on 14th June by beat of tom-tom. But he says that after it 
ho one removed the flags though in another place he said that 
in the evening after the tom-tom he did not see any flags. 
About the theory of molestation hy rowdies and men of bad 
character, his, attempt was to. show that these were hungry 
coolies who were incensed at'the frequent hartals with closing 
of shops whenever any Congressman was arrested and who 
therefore might attack the buildings with fags which they would 


‘connect with the hartals. But the evidence of this and the 


other iwo witnesses for the counter-petiltioner broke down 
hopelessly on this point. Although in one place he said he 
heard coolies and others say that shups are always closed on 
account of these flags and that they would remove them if the 
Police did not remove them, he admitted he did not know any 
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The Court made the following i 

ORDER.— This is a petition to revise an ex parte order under 
section 144 of the Code of Criminal Procedure made by the Dis- 
trict Magistrate of Guntur on the 20th June, 1930, prohibiting 
the public from wearing Gandhi caps in any place frequented by 
the public within the limits of the Guntur Municipality and a 
radius of five miles therefrom for a period of two months and 
an order passed by the same Magistrate on 10th July refusing 


to rescind the first order on a petition by the present petitioner 


dated the 2nd of July, 1930. 

The circumstances in which the ex parte order came to be 
passed are as follows:—-On the 14th of June the District Magis- 
trate passed two orders under section 144, in view of the Civil 
Disobedience Movement, ‘one prohibiting processions eof more 
than four persons and public meetings in Guntur and the other 
directing the volunteers to leave the Sibiram. On the 15th, as 
the volunteers did not leave the Sihiram, it wae raided and 
captured and the volunteers dispersed During the next two 
days the Police were patrolling the streets to see that the orders 
were obeyed and that the volunteers who were mostly not 
natives of Guntur left the place. Complaints arose that the 
Police on those days tried to prevent people wearing Khaddar 
dress and Gandhi caps on the roads and were molesting those 
that did so. On the 18th ten inhabitants of Guntur including 
the President of the District Board, the present and former 
Chairman of the Municipality and other respectable persons 
presented to the District Magistrate a written representation 
complaining of molestation by the Police of people wearing 
Gandhi caps and Khaddar and asking for protection. At their 
request they were granted an interview by the District Magis- 
trate on the 18th. As the record in this case did not contain 
an attthoritative account of what transpired at this interview 
I called for a report from the District Magistrate. He has 
submitted a confidential communication. One only of the depu- 
tationists was able to vouch for the accuracy of the com- 
plaints from his own knowledge. Another member of the 
deputation (apparently on behalf of all) asked whether the 
people might wear Khaddar and Gandhi caps. The District 
Magistrate said they might but must take the risk of being con- 
fused with the volunteers who. were going about with their 
usual badges, and that the volunteers would not be allowed to 
remain in the town any longer. The deputationists requested 
the District Magistrate to speak to the District Superintendent 
of Police to which the District Magistrate said he had already 
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done so. In fact the District Magistrate had already 
urged the District Superintendent of Police to see that his men 
kept within the law. The deputation naturally understood that 
there was nothing illegal in merely wearing Khaddar or the 
Gandhi cap and that the District Magistrate had already taken 
steps to prevent molestation by the Police for wearing such 
dress. The only practical inconvenience for people so dressed 
was of being mistaken by the Police for volunteers who were 
required to leave the place as most of them were strangers at 
Guntur. 

The deputation having got the District Magistrate’s assur- 
‘ance of protection from unlawful molestation thought it pro- 
per in order to allay public excitement to intimate the fact to 
the peaple who were making complaints of molestation and 
ordered a handbill in the following terms to be printed in a 
local press:— 

“When we went to the Collector to-day and told him about the con- 
duct of the Police, he told us that he -would take proper steps to see that 


the Police do not molest volunteers or other residents of the town for 
merely wearing Khaddar or the Gandhi caps.” 


Then follows the names of the deputationists. The Police 
came to know that this handbill was being printed with a view 
to its circulation. They thereupon went to the Press and seized 
all the copies before any could be circulated and immediately 
made an application to the District Magistrate stating as 


follows :— 

“There was information that about nine people of Guntur approached 
the District Magistrate, Guntur and made allegations against the Police and 
that the District Magistrate did not believe them. To incite the public to 
gtadually defy the orders under section 144, Criminal Procedure Code, issued 
by him on the 15th instant, these people sent a notice to the Vani Press 
for printing and to give them a number of copies for publication in Guntur 
Town These notices contain falsehood carefully and cunningly worded 
The publication of these notices in Guntur Town may lead to breach of 
peace and public tranquillity I produce a copy of the notice. I want an 
order under section 144, Criminal Procedure Code, issued prohibiting the 
wearing of Gandhi caps by the public in general in Guntur Town and 
within five miles of its boundary” 


Thereupon, the District Magistrate passed the order in 


question which is as follows :— 

“Whereas the public tranquillity has been disturbed by the Civil Dis 
obedience Movement and‘wearing of the Gandhi cap is a symbol of sympa- 
thy with that movement and whereas information has been laid before me 
that a notice is about to be issued to the public in general which will have 


` the effect of inciting them to wear Gandhi caps and (so) disturb the pubfic 


tranquillity, I. . : District Magistrate, consider that: immediate 
prevention is desirable and direct every member of the public in general to 
abstain from wearing a Gandhi cap when in any place frequented by the 
public within the limits of Guntur Municipality and a radius of five miles 
therefrom for a period of two months from this date,’’ 


> 
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The petitioner, an advocate and secretary of the Bar 
Association of Guntur, purporting to act in pursuance of a 
resolution of that body, petitioned the District Magistrate on the 
2nd of July under section 144 (4) to rescind the above order 
stating that the handbill mentioned in the order was not an 
incitement to commit any illegalities at all, but only intimation 
of the fact that the District Magistrate himself had promised 
to protect the people against molestation for wearing Gandhi 
caps and Khaddar, that there was neither imminent nor in fact 
any danger of any breach of the peace or of the public tran- 
quillity by reason of the people wearing Gandhi caps, that the 
public had a right to wear what dress they liked and that the 
order was an unwarranted interference and not being justified 
by any interest of the public peace should be rescinded. When 
the petition came on for hearing, no witnesses were examined 
at all, but the petitioner was allowed to file on the &th of July 
an affidavit setting out more fully the contents of his petition. 
It referred to the representation of the deputation and the peti- 
tion put in by them and asked that it might be exhibited in the 
case. It denied the allegation in the first information report 
by the Police that the District Magistrate, in the interview the 
deputationists had with him, said that their representations were 
all false; it denied the allegation of secret meetings in the 
houses of people to concert measures to throw obstacles in the 
way of the Police and concluded by stating that the handbill 
proposed to be circulated only stated the fact which was true 
that the District Magistrate had assured the deputation of pro- 
tection from illegal molestation for wearing Gandhi caps and 
Khaddar dress. On the other side the Police through the Pub- 
lic Prosecutor contented themselves by filing a Memorandum 
of Objections. Not even an affidavit was filed. The Memo- 
randum of Objections stated that the petitioner had no locus 
Stand: to move the Court as he was not a person aggrieved 
by the order and it ended by the surprising statement that “on 
the merits of the case it is not proposed to make any reply as 
the application is manifestly unsustainable.” On these mate- 
rials, the District Magistrate passed his order of the 10th July 
declining to interfere. 


Before proceeding further, I think that when an er parte 
order under section 144 is called in question under clause (4) 
of that section, the normal procedure should be for evidence to 
„ be recorded in the usual way by examination and cross-exami- 
* nation of witnesses in open Court. The proceeding is a judi- 
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cial one Muthuswamt v. Thangammal Ayiyar and though I am 
not aware of any provision in the Criminal Procedure Code 
prescribing the mode of taking evidence in such an enquiry it 
is desirable whenever possible to adopt the normal procedure. 
The learned Advocate-General conceded that the normal pro- 
cedure of recording evidence in open Court should ordinarily 
be adopted. But he stated that in this case no evidence had 
been shut out. The difficulty in this part of the case is that 
on the crucial point, namely, whether the wearing of Gandhi 
caps has any reasonable connection with disturbance of the 
peace or public tranquillity, the order entirely rests on state- 
ments contained in itself which there is no means of testing 
by the evidence. The main point is whether there was arny 
such usgent apprehended danger as called for action under the 
section and, if there was, whether the act prohibited, namely, 
the wearing of Gandhi caps, was such as was likely to prevent 
or tended to prevent the threatened disturbance of public tran- 
quillity. The Magistrate first considers as the main question 
whether the Gandhi cap is part of the ordinary dress of the 
people. He may have been misled into thinking that this was 
the main question by the contention of the petitioner before him 
that the Gandhi cap was the ordinary dress of the people. The 
Magistrate came to the conclusion that in that part of the 
country the Gandhi cap was not the ordinary dress of the 
people but had become general among the followers of Mr. 
Gandhi for about ten years. As he puts it, it showed that the 
wearer was interested in something in which Mr. Gandhi was 
interested. To that extent I agree with him but when he goes 
on to say that because the Gandhi cap shows sympathy with 
something in which Mr. Gandhi is interested, and becanse Mr 
Gandhi is now interested in the Civil Disobedience Movement. 
the wearers of Gandhi caps are also sympathisers with the Civil 
Disobedience Movement, I must with respect disagree. The 
question is really one of general knowledge, and this Court is as 
much in a position to know matters of general knowledge as the 
Lower Court. It is impossible for me to say that at the pre- 
sent day people who wear Gandhi caps may be inferred there- 
from to be supporters of the Civil Disobedience Movement. 
Such an inference would be an injustice to those numerous 
persons who have been wearing that cap as a mark of sym- 
pathy with Mr. Gandhi’s views from a time long anterior to the 
Civil Disobedience Movement. For, it is well .known that 
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Mr. Gandhi is interested in several other things than the Civil 
Disobedience Movement which have or ought to have no con- 
nection with ıt; for instance, elevation of the depressed classes, 
prohibition of child marriage, encouragement of Indian’ indus- 
tries and temperance. It is unjust to those who take an interest 
in Mr. Gandhi’s harmless activities to impute to them sympathy 
with Civil Disobedience Movement because they wear Gandhi 
caps. Finally, the representation by the deputation of ul-usage 
by the Police of wearers of Gandhi caps and the District Magis- 
trate’s opinion that people might wear such caps provided that 
they did not mind the risk of being mistaken for volunteers and 
his warning to the Police to keep within the law all show that 
on the 18th June the Gandhi cap was not in the Opinion of 
the District Magistrate an emblem of the Civil Disolvedience 
Movement. 


What then was the urgently apprehended danger? From 
the order as first issued, it would appear as though the appre- 
hended danger was the wearing of Gandhi caps by the people 
of Guntur. Obviously the danger intended by the section is a 
danger to the public tranquillity. It is difficult to see how the 
Wearing of caps was in the circumstances in itself a danger to 
public tranquillity. The Magistrate explains that in the order 
originally issued the word “so” was by a clerical error omitted 
before the word “disturbed”. When the omission is supplied 
he says that the intention of the order is clear. I do not see 
how the addition of~the word “so” supplies the missing link 
unless we are to suppose, as apparently the Magistrate was of 
opinion, that the wearing of Gandhi caps was itself a disturb- 
ance of the public tranquillity. It seems to me that the order 
discloses a confusion of thought by identifying disturbance of 
the peace or tranquillity which is the apprehended danger with 
the act or acts which are to be forbidden as a means of pre- 
venting the danger. In short, the order does not disclose any 
danger to the public peace itself unless we are to suppose that 
the wearing of caps became on 20th June an indication of 
danger to public peace or tranquillity. If on the 18th the wear- 
ing of these caps was permissible and the only danger was to 
the cap-wearers themselves of the Police mistaking them for 
volunteers, how did the caps become on the 20th a danger to 
the public peace? 


The most important point in the case is whether the prohi- 
bition of the cap was necessary in the interests of peace in the 
sense that it was likely to prevent or tended to prevent the dis- 
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turbance of the public tranquillity. On this point, I adopt the 
learned Advocate-General’s words when he’ said that the real 
test to see whether the present order was justified or not is to 
find out whether the act, be it lawful or unlawful, was likely 
to lead to a breach of the public tranquillity. On this point, 
the learned advocate for the petitioner has subjected paragraph 5 
of the Magistrate’s order ot the 10th July to a searching and 
rigorous criticism. He argues that instead of founding him- 
self on probabilities the Magistrate has reled on surmises in 
trying to establish a connection between the Gandhi caps and 
public tranquillity. I do not agree with the advocate’s criti- 
cism that the object of the order was political. There 
is no reason to regard the object of the order as otherwise than 
what # should be, but that is not enough. It must be sup- 
ported on substantial grounds. The substance of the critidsm 
is that an act prohibited under section 144 must only be so 
prohibited if it is likely to prevent obstruction, etc., or disturb- 
ance of the public tranquillity, etc. Now this likelihood or tend- 
ency must in my opinion be a reasonable or proximate one. 
It 1s not enough to say that by stretching several possibilities 
one after the other it is possible to establish a connection of 
cause and eftect between the act prohibited and disturbance of 
the public tranquillity. That connection must not be merely 
speculative or distant. The question whether in each particu- 
lar case the case falls on one side or the other is one eminently 
of sound judgment and no rules can be laid down for its exer- 
cise. Where there are special facts relating to a particular local- 
ity as to which the local authority is the best judge the opinion 
of that authority will not easily be disturbed; but where there 

are no special circumstances and the matter is one of general l 
impression the absence of any near or reasonable connection 
between the prohibited act and the supposed danger to public 
tranquillity will be a ground upon which this Court is bound 
to act. The order of the Magistrate shows that the connec- 
tion between the Gandhi caps and the Civil Disobedience Move- 
ment which disturbs public tranquillity is only a distant and 
possible one and not a near and probable one. He says that 
“a sudden increase in symbols of sympathy” by which he means 


_ caps “with a movement which had just had a serious set-back 


could have no other effect than to assist the movement.” If 
the so-called increase in cap-wearers was due to the alleged 
interference by the Police, which had temporarily diminished 
the number, becoming known to be unauthorised there would 
be really no increase at all, but those people who had been 
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Commissioner of the Central Provinces, which partly affirmed 
and partly reversed a judgment and decree, dated the 14th 
December, 1920, of the Additional District Judge of Nagpur. 


The suit in which the said decrees were passed was brought 
by the appellants in 1917 for recovery of properties which were 
alleged to have belonged to a Hindu joint family and to belong at 
the time of suit to the appellants as sole surviving members of 
that joint family, and the main question for determination on the 
present appeal was whether the appellants (plaintiffs) were or 
were not joint in estate with one Narayan Rao II. at the time of 


his death in 1916, leaving property valued at two crores of rupees. _ 


With regard to some of the properties an incidental question of 
limitation was also involved. 


The material facts of the case are sufficiently fully set out in 
their Lordships’ judgment. 


Dube for appellants. 
Upjohn, K.C. and Partkh for respondents. 


19th December, 1930. Their Lordships’ judgment was 
delivered by 


Sm Joan Wa uis.—The parties to this suit belong to a 
family of Mahratta Brahmins from Berar, who ever since the 
year 1839 have been carrying on business as money-lenders or 
bankers at Pardi, three or four miles from Nagpur in the 
Central Provinces. 


The property in suit, which is valued at two crores of 
rupees (considerably more than one and a half millions sterling), 
was acquired in the business carried on by the senior branch of 
the family at Pardi and in recent years at Nagpur. In 1916, 
Narayan Rao II. (so described to distinguish him from the 
common ancestor of the same name), who was then the sole sur- 
vivor of the senior branch, died, leaving an infant daughter, 
but no male issue. Thereupon Govindrao, the first plaintiff, 
who with his son, the second plaintiff, now represents the junior 
branch of the family, claimed to have become entitled by sur- 
vivorship to the whole of the suit property as the joint family 
property of the undivided family, and in 1917 filed the present 
suit in the District Court of Nagpur, impleading as 1st defend- 
ant Narayan Rao II.’s daughter and as 2nd defendant a boy 
who is alleged to have been adopted by his widow. This adop- 
tion was disputed by the plaintiffs, and was made the subject of 
an issue which it was found unnecessary to decide. The 


Sir John 
Wallis, 
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relationship of the parties and their descent from the common 
ancestor are shown in the following genealogical table :— 


NARAYAN Rao J, 
| 


| | | 
Gopalpanth Tanbaji = Laxmibaı: Ramchandra Sonbaji = Sitabai 
(died 1885). alias Babaji (died 1880). (died 1887). 
| (Tanbaji and Ramchandra predeceased | 
Gopalpanth and Sonbaji). | 
Ganpdtrao = Gangabai. Govindrao 
(died 1913). (adopted ; 
| Appellant No 1). 
Narayan Rao II. =- Chandrabhagabai 


(adopted in 1874; (died 8th February, 1916). Sadasheo dltas Baburan 
died 21st Junc, 1916), (Appellant No, 2). 
| o 
H . 
Anna alas Madhorao Rajabai 
(alleged adopted son; (Respondent No. I). 


Respondent No. 2). 


The defendants’ case is that the business was the separate 
property of Narayana I.’s eldest son, Gopal, from whom they 
are descended, that Gopal’s youngest brother, Sonbaji, the first 
plaintiff's adoptive father, never had any interest in it, but had 
carried on, a separate money-lending business in his own name at 
Pardi from 1865 until his death in 1880, and that after attain- 
ing majority the first plaintiff had carried on this business for 
more than twenty years until the death of Narayan Rao II. with- 
out putting forward any claim to share in the business or 
property of the senior branch. 


Very numerous issues were framed by- the District Court 
with reference to the specific allegations in the pleadings, but 
the questions which arise on the evidence and on which the 
case has been disposed of in the Lower Courts may be formu- 
lated as follows:— l 


I. Was the money-lending business which was started in 
the name of the family god in 1839 at Pardi, where the four 
brothers were living together, and was managed by the eldest 
son Gopal, a joint family business, or was it Gopal’s separate 
business? i 


II. If the business was originally a joint family business, 
was there a separation in 1865 some years after the death of 
the second and third brothers, when Gopal began to carry on 
business in his own name instead of in the name of the family 
god, and Sonbaji began to carry on business in his own name 
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at Pardi, and were there two businesses thenceforth, the ote 

separate properties of each of the two brothers? Govindrag 
III. Is the suit ay to the whole or part of the suit Rajabai 

property barred by limitation? Sir John 
It appeared from the accounts produced by the defendants Walls, 

that the second brother, Tanbaji, who died in 1853, and the 

third brother, Ramchandra, who died in 1861, had each carried 

on a money-lending business in separate premises at Pardi, and 

it was held by the Court of the Judicial Commissioner of the 

Central Provinces, on appeal from the decree of the District 

Court, that there never was any joint family business, and that 

the businesses carried on by the four brothers were separate. 

This finding disposed of the case except as to four villages and 

to some house property at Nagpur, which will be dealt with later. 
Mr. Upjohn, for the 2nd respondent, contended that the 

judgment of the District Judge was to the same effect, and that 

there were concurrent findings with which the Board would 

not interfere. 


The Appellate Courf, however, read the judgment of the 
District Judge as holding that Gopal and his three brothers were 
Originally joint in mess, worship and business, and that, after 
the death of the other two brothers, Gopal and Sonbaj1 sepa- 
rated at or about the time when Sonbaji opened a shop in his 
own name in the year 1865, and that henceforth there was a 
sepiration. Though the language of the judgment is not en- 
tirely consistent, the finding at which the Trial Judge ultimate- 
ly arrives in paragraph 70 of his judgment is that Gopal and 
Sonbaji were separate in mess, residence, estate, worship and 
business some years before the death of Sonbaji in 1880, and 
that Gopal and Sonbaji’s son Govindrao, the first plaintiff, were 
so separate all along; and later in his judgment, when dealing 
with the four villages already mentioned, which had been re- 
gistered in the joint names of Gopal and Sonbajt, he applied 
Art. 127 of the Limitation Act, which deals only with joint 
family property, thereby indicating that he regarded them as 
having been acquired in a joint family business. Their Lord- 
ships are therefore of opinion that Mr. Upjohn’s contention as 
to concurrent findings cannot be sustained. 


It is obviously impossible tighty years later and in the 
absence of any written record to say whence came the funds 
with which the business was started. Narayan Rao I. is said 
to have been a poor man and it is not proved that the business 
was started with the aid of any nucleus of ancestral property 
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derived from him. Even so, it has been strenuously contended 
by Mr. Dube for the appellants that the facts that the four 
brothers were living together and were joint in food, residence 
and worship and that the business was managed by the eldest 
brother Gopal raise a presumption that it was a joint 
family business and was not his separate business. He also 
contended that the businesses carried on at Pardi and by Tan- 
baji till his death in 1853 and by Ramchandra till his death in 
1861 were merely branches of the joint family business, as 
appears from the fact that they were not inherited after their 
deaths without male issue by their-wives and daughters, but 
were treated as joint family property, and carried on for a 
great many years by the eldest brother Gopal, who ultimately 
closed fhem, and transferred the assets and liabilities to the 
main business. 


It is, tn their Lordships’ opinion, unnecessary to pursue 
this subject, as to which reference may be made to the judg- 
ment of the late Sir Bhashyam Aiyangar in Sudarsanam v. Nara- 
stmhbulu Maistri because, assuming in the appellants’ favour 
that, to begin with, there was a business belonging to the joint 
family, there is no suffictent reason for differing from the Dis- 
trict Judge’s finding that after 1865 Gopal and Sonbaji, the 
surviving brothers, were separate and had separate businesses. 
This finding is based on a most careful and exhaustive exami- 
nation of the mass of accounts and documents put in evidence 
regarding the period between 1865 and Sonbaji’s death in 1880. 
The Appellate Court has also most carefully analysed this evi- 
dence in its judgment and has arrived at the same conclusion. 


It would be very difficult for their Lordships to differ from 
what is practically a concurrent finding of both the Lower 
Courts in this particular matter, and they are the less disposed 
to do so because in their opinion that finding is in accordance 
with the general probabilities of the case and the subsequent 
conduct of the parties. E 


In 1865 Gopal ceased to carry on business in the name of 
the family god and began to carry on business in his own name, 


, and Sonbaji opened a new business in his own name. There 


were already, according to the plaintiffs’ case, three branches 
of the joint family business at Pardi, and it is difficult to ex- 
plain Sonbaji’s action in opening another business there except 





1. (1901) LL.R. 25 M. 149: 11 M.L.J. 353. 
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on the footing that the two brothers were thenceforth to carry 
on business separately. 

Further, both the Lower Courts have assigned good rea- 
sons for holding that the first plaintiff has suppressed the 
books of his father Sonbaji’s business for these years, and have 
rightly drawn the inference that, if produced, they would not 
have supported him. 

Lastly, what happened after Sonbaji’s death, especially 
after the first plaintiff attained majority in 1896 or earlier, in 
their Lordships’ opinion affords practically conclusive evidence 
that the two businesses were separate. 

After Sonbaji’s death in 1880 the first plaintiffs mother 
was appointed guardian of his property and asserted that. he 
was separate. She died in 1887, two years after the death of 
Gopal, and Gopal’s son Ganpat, as the nearest agnate, took 
over the management of the minor’s business; but before doing 
so he took care to have lists prepared of the miun- _-,--p.ity, 
and it is found by both the Lower Courts that the listed pro- 
perties were duly handed.over to the plaintiff on his attaining 
majority as his separate property and accepted by him as such. 

It is, however, urged that Gopal and his son were interested 
in making out a case of separation, and that no weight should 
be attached to what they did or to what was done by the minor’s 
mother and guardian, as she may have had no knowledge of 
the real state of things and have acted under their influence. 

Their Lordships are fully alive to this consideration, but in 
this case, as already stated, there is strong evidence to show that 
a separation in business had taken place before Sonbaji’s death, 
and the first plaintiffs own conduct after he attained majority 
appears to be inexplicable on any other basis. According to his 
present case, he might at any time have insisted on a partition, 
which would have made him a very rich man, but he accepted 
the properties which were then handed over to him, and enjoyed 
them as his separate property for more than twenty years. 

At the re-settlement in 1912, when Ganpat applied that one 
of the four villages which had been acquired before 1865, and 
stood in the names of Gopal and Sonbaji, should be registered 
in his own name, as he had been in possession of it for many 
years, it appears from the order.of the Settlement Officer that 
the first plaintiff, who opposed the application, admitted that 
he was separate in business from Ganpat, and merely put for- 
ward the case that this particular village was joint family 
property which had not been divided. 





P.C. 
Govindrao 
v, 
Rajabal, 


Si John 
Wallis. 
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Ganpat died in the following year, and the first plaintiff 
made no claim as the senior coparcener to the management of 
the joint family business, but allowed Ganpat’s son Narayan 
Rao II.,to succeed to the management of the properties now in 
suit. It was only after Narayan Rao’s unexpected death with- 
out male issue in 1916 that he for the first time asserted that 
they were joint family propetties which he was entitled lo take 
by survivorship, 


In their Lordships’ opinion, looking at the evidence as a 
whole, the only possible conclusion seems to be that the two 
branches of the family and their businesses had long been 
separate, and that Govindrao had no share in the business of 
the senior branch, and that the claim put forward on 
this foofing was rightly rejected by both the Lower Courts. 


On the defendants’ cross-appeal as to four villages for 
which the plaintiffs had obtained a decree the Appellate Court 
allowed the appeal and held the suit was barred by limitation. 


In accordance with their finding that there never was any 
joint tamily property, they held that if the plaintiffs’ branch 
ever had any interest in these villages, which they seem to have 
doubted, the suit was barred by limitation, as the defendants’ 
possession had been adverse to them for more than the statu- 
tory period. If the villages were not joint family property, it 
was not disputed that Art. 144 was the article applicable, and 
the question was whether the defendants’ possession had been 
adverse to the plaintiffs for more than the statutory period. It 
was contended by Mr. Dube that, if not, they were held by 
the parties as tenants-in-common, and that the possession of 
one tenant-in-conunon was not adverse to the other, citing 
Corea v. Appuhamy’. In that case, however, what was decided 
by the Board was that the possession would not be adverse 
until ouster. 


The defendants’ predecessors had not only been in sole pos- 
session and perception’ of the profits of these villages for more 
than the statutory period, but as regards three of them, therc 
were revenue proceedings between Gopal and the first plaintiff’s 
guardian Sitabai in 1884, in which Gopal claimed mutation in 
his.sole name and denied that the first plaintiff had any interest 
in them. 








2, (1912) A.C. 230. 3. Participation (?). 
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As regards the fourth village, there is no express evidence 
of his title having been dented before the settlement proceedings 
in 1912, which have been already referred to; but having regard 
to the separation of the two branches of the family, and: to the 
fact that the 1st plaintiff never had possession or participation of 
profits in all these four villages ever since his father’s death in 
1880, and that they were not included in the property handed 
over to him by Ganpat on his attaining majority, he must have 
known that his interest in them was not admitted, and their 
Lordships are of opinion that on these facts the Appellate Court 
was justified in holding that the possession of the defendant 
was adverse for more than the statutory period. 

Their Lordships are also of opinion that, even if the villages 
were originally joint family property, as held by the District 
Judge, the claim was equally barred under Art. 144, and that 
the District Judge was wrong in applying Art. 127. Assum- 
ing that Gopal and Sonbaji were at one time joint in estate, the 
District Judge has found, and their Lordships see no reason to 
differ from that finding, that they had separated before Son- 
baji’s death, and the effect of that separation was that anv 
immovable joint property which continued undivided was no 
longer joint family property so as to come under Art. 127, but 
came under Art. 144. 

For these reasons their Lordships are of opinion that the 
decree of the Appellate Court was right and that the appeal 
should be dismissed with costs, and they will humbly advise 
His Majesty accordingly. 

Solicitor for appellants: H. S. L. Polak. 

Solicitors for respondents: T. L. Wilson & Co. 


K.J.R. Appeal dismissed. 


[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—Sm Horace OWEN COMPTON BEASLEY, Kt., 
Chtaf Justice, MR. JUSTICE REILLY AND MR. JUSTICE SUNDARAM 
CHETTY. 

In the matier of a First Grade Pleader, Vellore*. 
Legal Practitioners Act (XVIII of 1879), S 13 (b) and (fj—Pieader 


obtaming adjourumeni of case on growds known to be false—Profes- 
sional wusconduci—Duly of legal practitioners to Couri. 





"19th January, 1931. 
R—50 





Beasley, C. J. 
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If a legal practitioner “deliberately for the purpose of impeding tl 
course of justice makes a statement to a Court which he knows or belevi 
to be untrue and thereby gains an advantage for his client, he is guilty « 
grossly improper conduct and as such renders himself liable to be dea 
with by ehe High Court in the exercise of its disciplinary jurtsdiction 

Where a pleader repeatedly applied for the adjournment of a ca 
pending before a Magistrate on the ground that his chent intended to mov 
the High Court for a transfer of the case but ıt appeared from the pa 
conduct of the client and the surrounding circumstances that the plead 
must have known while applying for adjournment that the purpose fı 
which the application was made would never be carried out, 

Held, that the pleader was guilty of professional misconduct. 

Pleader suspended from practice for three months. 

Per the Clinef Jsustsce.—Legal practitioners owe a duty to the Cour 
They must not mislead the Court They must not ask for adjournmen 
for their clients when they know that the reasons they are putting forwar 
are untrfie or have reason to believe are untrue. They must only mal 
applications which they believe to be well-founded 


The notice under section 13 (b) and (f) of the Leg 
Practitioners Act issued to Mr. K. V. Aiyar, Pleader, Vellor 
calling upon the said Mr. K. V. Aiyar to show cause why | 
should not be dealt with under the disciplinary jurisdiction c 
the High Court for his grossly improper conduct in the di 
charge of his professional duty in that he in his capacity : 
Pleader engaged for the accused in C.C. No. 606 of 1929 c 
the file of the Court of the Sub-Magistrate of Polur applie 


_for adjournments of the said Case No. 606 of 1929 on 8i 


February, 1930, 27th May, 1930 and 24th June, 1930, on tt 
ground that he would move the High Court for a transfer c 
the case and having secured the grant of these adjourumen 
he took no steps to move the High Court and that he withdre 
from the said case on 7th July, 1930, without offering ar 
explanation therefor and that his applications for adjournmen 
were not bona fide but were made only with the object of pri 
longing the case unnecessarily and defeating the ends of justi 
and that he thereby rendered himself liable to be dealt wit 
under the disciplinary jurisdiction of the High Court. 

The Advocate-General (A. Krishnaswams Aiyar) for tł 
Crown. 


L. A. Govindaraghava Atyar and P. S. Ramachandra Aty: 
for Pleader. f 

The Court delivered the following 

JupcMEnTs. The Chief Justice.—This matter comes befo 
us under section 13 (b) and (f) of the Legal Practitioners Ac 
The charge against the legal practitioner here is that on thri 
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different occasions he applied for adjournment in the Court of 
the Sub-Magistrate at Polur on the ground that the High Court 
would be moved for a transfer of the case and that he took no 
steps at all on those occasions either himself or by means of 
his client to move the High Court. It is charged against him 
that he applied for those adjournments with the deliberate in- 
tention of delaying the course of justice I am quite satisfied 
that if it is proved against a legal practitioner that he deli- 
berately for the purpose of impeding the course of justice makes 
a statement to a Court.which he knows or believes to be untrue 
and thereby gains an advantage for his client, he is guilty of 
grossly improper conduct and as such renders himself liable 
to be dealt with by the High Court. In this case of course it 
is not suggested that he has been guilty of fraudulent conduct 
in the sense that the word “fraudulent” is usually used, but it 
ig alleged that his conduct has been grossly improper. The 
three dates upon which the legal practitioner applied for 
adjournments are the 8th February, 1930, the 27th May, 1930 
and the 24th June, 1930, His client was charged with the 
offence of criminal breach of trust. On the 4th October, 1929, 
appearance was entered on behalf of the accused person by the 
legal practitioner in this case. Previous to this the accused in 
Magistrate’s Court had obtained an adjournment and actually 
presented a petition to the District Magistrate which was re- 
jected. After the legal practitioner had entered his appear- 
ance on behalf of his client, the client applied for adjournments 
twice on his own behalf for the purpose of moving the High 
Court and one adjournment was granted and the other refused 
but on neither occasion were any steps taken to move the High 
Court and it is highly improbable that the practitioner was 
unaware of this. Then we come to the three occasions upon 
which the practitioner himself on behalf of his client presented 
petitions for adjournment. The first, as I have already stated, 
was on the 8th February of this year. The reason assigned 
then for an adjournment for the purpose of moving the High 
Court was because it was contended on behalf of the accused 
that the offence with which the accused was charged was not 
one of criminal breach of trust but one of cheating under 
section 420, Indian Penal Code, and that the Sub-Magistrate 
of Polur had therefore no jurisdiction to entertain that charge. 
An adjournment was granted for the purpose of taking that 
question up to the High Court but no steps were taken either 
by the legal practitioner or by his client. Then on the 27th 
May one of the defence witnesses was available in Court and 
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ready to be examined. But the accused did not wish that wit- 
ness to be examined as the other defence witnesses were not 
ready and an adjournment was asked for the purpose of having 
all the, defence witnesses summoned and examined on the same 
day. That application was refused by the Magistrate. Then 
an adjournment was asked for by the legal practitioner for the 
purpose of making an application to the High Court against 
that order and it was granted. It does not seem to me to have 
been reasonable to ask for an adjournment of the case to some 
future date in order to examine all the defence witnesses. One 
of the defence witnesses was there and he could have been ex- 
amined but it has been stated on behalf of the legal practitioner 
by Mr. L. A. Govindaraghava Aiyar that it was probably be- 
cause if was thought more convenient to call the defence wit- 
nesses in a certain order. However that may be, no steps were 
taken to move the High Court in the matter so that we 
have here the second occasion on which the legal practitioner 
asked for an adjournment for a purpose which was never carried 
out. The third occasion was on the 24th June of this year. 
The case had been adjourned for h€aring to the 21st June by 
the Sub-Magistrafe and on that date the accused sent a tele- 
pram stating that he was ill and unable to attend Court. The 
Magistrate who had by this time formed a reasonable opinion 
with regard to the tactics being pursued by the accused would 
not accept that statement of the telegram or the excuse and 
ordered the accused to be brought to Court on a non-bailable 
warrant and he was produced in Court on the 24th June. With 
him came a medical certificate granted by a local dispensary 
showing that the accused had attended as an out-patient that 
dispensary ‘on the 21st June, the very day when the case should 
have been taken up by the Magistrate; but the nature of the 
illness from which the accused in that case was suffering was 
not stated in the certificate. With that certificate before him 
and the previous history of the case in his mind, the Magis- 
trate refused to grant bail to the accused. Thereupon he was 
again asked by the practitioner for an adjournment again for 
the purpose of moving the High Court That he refused to 
grant but later on in the same day he granted an adjournment 
for fourteen days for the purpose of the High Court being 
moved. After thirteen days þad elapsed and no steps whatever 
had been taken to move the High Court the practitioner with- 
drew from the case. That was on the 7th July, 1930. 

| The charge against the practitioner is that he was not 
acting bona fide in the matter and that he knew perfectly well 
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when he asked for adjournment for,the purpose of moving the 
High Court and obtained them that that purpose was not 
going to be carried out and that he therefore impeded the course 
of justice. This of course is not a matter of direct evidence 
at al. One cannot look into the mind of the practitioner and 
say how much he knew, how mutch he did not know of what his 
intention was. His intention has to be gathered from the cir- 
cumstances of the case and if the inference is so strong that 
it Jeads us to the conclusion that he knew perfectly well when 
he asked for adjournment and obtained them that the purpose 
for ge the adjournments were asked was not going to be 
carried out then he has been guilty of grossly improper con- 
duct. The facts of the case here are that to the practitioner’s 
Imondadge abviensly hefare he himself eammenced asking for 
adjournments, his client had twice asked for adjournment for 
the purpose of moving the High Court but had taken no steps 
whatever in the matter. Then he himself asked for an adjourn- 
ment for a similar purpose and that purpose was not carried 
out. That was repeated a second time and it was repeated a 
third time. With the knowledge - the legal practitioner had 
before him of what his client had done before he ever started 
making applications on his behalf and with the knowledge that 
on the first occasion on which he himself gained an adjourn- 
ment no attempt was made to move the High Court nor on the 
second occasion; on the third occasion the inference is well- 
nigh irresistible that he knew perfectly well when he asked for 
the adjournment that he was putting forward a misrepresenta- 
tion for the purpose of gaining a benefit for his client and that 
the High Court would never be moved by him. In his written 
explanation he says that he did this on the instructions of his 
client He seems to think that it is the duty of a legal practi- 
tioner blindly to follow every instruction his client gives him. 
That is an entire misapprehension of the duty of a legal practi- 
tioner. He has not only got a duty towards his client but he 
has got a duty towards the Court and it is his duty to see that 
the case is fairly and honestly conducted. He must not trick 
or deceive the Court or attempt to gain for his client an advan- 








tage by dishonest means. To attempt to obtain adjournments f 


by misrepresentations and to put forward a purpose which the 
legal practitioner knows will never be carried out is to attempt 
to gain and to gain an advantage by a trick and a very dishonest 
one too. It is to be noted also that in his written explanation 
he says that he withdrew from the case because hig client was 
in want of funds and that his client’s creditors were pressing 


F. B. 
In the 
meaiter of a 
First Grade 
Pleader, 
Vellore. 


Beasley, C. J. 
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PRIVY COUNCIL. 


[On appeal from the High Court of Judicature at Madras.] 


PRESENT :—Lorp TomLIn, Lorn MacmMILLAN, SR JOHN 
WALLIS, SIR LANCELOT SANDERSON AND SIR GEORGE LOWNDES. 


Sri Kanchumarti Venkata Krishnayya Garu .. Appellani* 
v. 
The Secretary of State for India in Council, repre- 
sented by the Sub-Collector of Godavari .. ReSpondent. 


Land Acquisition Act (I of 1894), S. 18—Validity of reference by 
person not “interesied’—Watver of objection 


Although an application under S. 18 of the Land Acquisition Act, 
1894, requiring the Collector to make a reference to the Court can only 
be preferred by a person ‘‘interested’’, an cbjection that the party had no 
locus standı to make such application, and that the reference wês in cou- 
sequence wivalid, should be taken at the first opportunity, and if not so 
taken must be considered to have been waived 


. Judgment of the High Court, Madras, reversed. 


Appeal No. 17 of 1929 from a judgment and decree, dated 
the 7th March, 1927, of the High Court, Madras, which varied 
a judgment and decree, dated the 16th October, 1924, of the 
District Judge of Godavari. ° 

The material facts of the case appear sufficiently fully from 
their Lordships’ judgment. 

Dunne, K.C. and Narasimham for appellant. 

De Gruyther, K.C. and Dube for respondent. 

' Dunne, K.C. (with Narasimham) for appellant—The 
reference to the Court was made, we submit, on the application of 
fhe person “interested”. Nobody objected before the District 
Judge that the proceedings were not well-founded. 

[Loro Tomiin.—Did the Government take objection?] 

No; they did not. The appellant was heard on the merits 
before the District Judge, and he got the award enhanced. 

[Lorn Tomuin.—I{ proceedings are fought out in the 
Lower Court, such an objection cannot be entertained in appeal. | 

? On the merits, we submit that the amount awarded as 
compensation is too low. 

"De Gruyther, K.C. (with Dube) for respondent.—No ques- 
tion of principle being raised, the present appeal to the Board 


is incompetent. Their Lordships have said in several cases ° 


that they will not entertain appeals on mere questions of valua- 
tion (Nowrojt Rustomji Wadia v. Bombay Government’.) 

© *P.C. Appeal No. 17 of 1929. 13th January, 1931 
1. (1925) L.R. 52 I.A. 367: I.L.R. 49 B 700: 49 M.L.J. 233 (P.C.). 


Pet. 


Sri Kanchu- 
marti 
Venkata 
Krishnayya 
Garu 


v. 

The Secretary 
of State for 
India {no 
Council. 





Sir Jobn 
Wallis. 
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The reference in regard to Survey No. 119 B2 was not 
made at the instance of any person “interested”. 


13th January, 1931. Their Lordships’ judgment was deli- 
vered by 


SIR JOHN WatLis.—This is a land acquisition case and 
comes before the Board on appeal from a judgment of the 
i gh Court at Madras varying the judgment of the District 
Judge of Godavari at Rajahmundry on a reference under 
section 18 of the Land Acquisition Act as to the amount of’ 
compensation payable for land taken up for the new buildings 
to be erected for the Arts College and the Training College at 
Rajahmundry. - The land, which is situated on the outskirts of 
the town and within the municipal limits, lies between two roads 
leading out of Rajahmundry, and now has a frontage to both 
roads. Survey Nos. 123 and 124, which cover 49:24 out of 
the 50:70 acres taken up, formerly had a frontage to only one 
of these roads and were separated from the other road by 
Survey No. 119 Bz, A few years before the acquisition the 
present appellant, K. V. Krishnayyag who was the registered 
owner of Survey Nos. 123 and 124, acquired Survey No. 119 
B2 from the Government, and thus obtained for his property a 
frontage to both roads, ene enhancing its value as building 
land. 


Prior to the 7th July, 1921, the date of the Notification 
under the Act, K. V. Ramachandra Rao, a cousin of the appel- 
lant, had filed a suit against him to recover possession of all 
three survey numbers, and had obtained a decree as to Survey 
Nos. 123 and 124 in the Court of the Subordinate Judge, but 
had failed as to the recently-acquired Survey No. 119 B2 and 
the defendant had preferred an appeal to the High Court. 


On the 6th November, 1921, the Collector made his award, 
and, having notice of the dispute, on the same day made a 
reference to thé District Court under section 30 of the Act as 
to the persons to whom the compensation was payable. 9 


The amount of the compensation awardtd can only be 
questioned on a reference under section 18 which the Collector 
is required to make on the application within the prescribed 
time of any one interested; and the main question in this appeal 
is, was there any such reference in respect of Survey No. 119 
B2? 


Under section 12` (1) of the Act the Collector is required 
to give immediate notice of the award to such of the persons 
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interested as were not present personally or by their representa- 
tives when the award was made. 


It does not appear whether the appellant, K. V. Krish- 
nayya, was present when the award was made or not; but, if 
not, he would have been entitled under section 18 of the Act 
to require the Collector to make a reference to the District 
Court about the amount of the compensation within six inonths 
of the award; that is to say, before the 6th May, 1922, unless 
he had been served with notice of the award, in which case the 
application must have been made within six weeks of the date* 
of the notice. 

The appellant, K. V. Krishnayya, did not make any appli- 
cation for such a reference under section 18 as to the amount 
of compensation, but on the 12th January, 1922, such an appli- 
cation was made by K. V. Ramachandra Rao, the plaintiff in 
the suit already mentioned, with reference not only to Survey 
Nos. 123 and 124, as to which he had succeeded, but also as to 
Survey No. 119 Bz, as to which his suit had been dismissed. 


As the District Judgé disposed of the references under 
section 30 and under section 18 together, it may be taken that 
the Collector duly made the reference to the District Court 
under section 18 on the application of K. V. Ramachandra 
Rao of the 12th January, 1922; and it then became the duty of 
the District Court under section 20 to issue notice to the appel- 
lant, K. V. Krishnayya, specifying the day on which the Court 
would deal with the objection under section 18 to the amount 
of the award, and directing his appearance on that day before 
the Court. 


As early as the 19th December, 1921, as appears from the 
Diary, the District Court had directed notice of the reference 
under section 30 to be given to both parties for the 12th 
January, 1922, but that notice was not served on the appellant, 
K. V. Krishnayya. On the 23rd February, 1922, fresh notice 
to him was ordered for the 24th March, 1922, and on that day 
he appeared by his vakil The diary contains the further entry, 
“Adjourned to 21st July, 1922, for inquiry.” 


As the Diary contains no mention of any separate notices 
of the reference under section 18, it may be taken that the 
appellant in both references was tfeated as having entered an 
appearance. Had the objection then been taken that there 
was no reference before the Court under S. 18 as to 119 Bz, 

as eg ae te ee 
*The word ‘date’ is apparently a slip for “receipt”. 


R—51 


The Secretary 
of State tor 
India in 
Council. 


Sir John 
Wallis. 
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as K. V. Ramachandra Rao, on whose application the re- 
ference had been made, had no interest in it, the appellant, 
K. V. Krishnayya, unless he had been present or represented 
before the Collector at the time the award was made, would 
have been still in time, as already, shown, to require the Col- 
lector to make a fresh reference in regard to it. No such ques- 
tion was raised, and the reference was allowed to proceed as 


to all three Survey Numbers and judgment was given on the 
16th October, 1924. 


The appellant, K. V. Krishnayya, preferred an appeal from 
this judgment, and when the appeal came before the High Court 
the Government Pleader for the first time raised the objections 
that the appellant was not entitled to be heard at all, as he had 
not himself made an application under section 18 requiring the 
Collector to make a reference to the District Court, and, 
secondly, that he was not entitled to appeal as to the amount 
of compensation for Survey No. 119 B2, as the other claimant, 
K V. Ramachandra Rao, who made the application, had no 
interest in it, as his suit as regards this Survey Number had 
been dismissed by the judgment of the Subordinate Judge, and 
he had not appealed from that judgment. 


The High Court, in their Lordships’ opinion, rightly dis- 
allowed the first objection, but they sustained the second, and 
held that the appellant was not entitled to appeal as to the 
valuation placed by the District Judge on Survey No. 119 Bs, 
as there had been no reference in regard to it. 


In their Lordships’ opinion, the highly technical objection 
that the application requiring the Collector to make a reference 
with regard to Survey’ No. 119 Bz should have been made by 
the appellant, K. V. Krishnayya, and not by the other claimant, 
K. V. Ramachandra Rao, should have been taken at the first 
opportunity when, as already shown, it might possibly have been 
met by making a fresh application, and not having been so 
taken must be considered to have been waived. Secondly, their 
Lordships are of opinion that the objection, when taken, should 
have been overruled. Though the second claimant, who was 
plaintiff in the suit before the Subordinate Judge, had not pre- 
ferred an appeal from the decree dismissing his suit as to 
Survey No. 119 Bz, it was still open to him to filea memoran- 
dum of objections with regard to it in the appeal which had 
been preferred by the defendant, K. V. Krishnayya, and he 
had consequently an interest in that Survey Number entitling 
him to make an-application with regard to it under section 18 
of the Act. 
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Objection has also been taken to the methods of valuation 
adopted in the Lower Courts, and it has been argued that the 
appellant has been seriously prejudiced by the fact that the 
three Survey Numbers were valued separately and not 4s con- 
stituting one area in single ownership, and that, as owing to 
the purchase by the appellant of Survey No. 119 Bz before the 
date of the acquisition, Survey Nos. 123 and 124 were no longer 
cut off from access to the road by a narrow strip of land form- 
ing part of 119 Bz, some part of them at least became just as 
available for building as Survey No. 119 Bz itself and should 
Ps been so valued. 


In “their Lordships’ opinion, so far as the award of the 
Collector and the judgment of the District Judge are concerned, 
the objection is well founded, and they should have congidered 
whether those portions of Survey Nos. 123 and 124 which now 
have access to the road should not be valued 25 building instead 
of agricultural land. It is, however, in their Lordships’ opinton, 
by no means made out that the learned Judges of the High 
Court fell into the same error. Whilst holding themselves pre- 
cluded from reviewing the Yaluation of-119 Bz, they have held 
that 16 acres out of the 49:24 acres in Survey ‘Nos. 123 and 124 
should be treated as building land and not as agricultural land, 
and have placed on them a higher valuation than had been 
placed by the District Judge on Survey No. 119 Baz, treating it 
as building land. 

As, however, the case has to go back with reference to the 
valuatio 1 of 119 Bz, their Lordships think it will be more satis- 
factory not to tie the hands of the High Court when the case 
goes back by confining the remittal to Survey No. 119 Bz ; 
and they will accordingly humbly advise His Majesty to dis- 
charge the order of the High Court and remit the case back 
to the High Court with a direction that they take into conside- 
ration the appeal to them from the District Court in relation to 
Survey No. 119 Bz as well as Survey Nos. 123 and 124, and 
that, in considering to what extent they should be valued as 
building land, regard should be had to the fact that at the date 
of acquisition they constituted a single area of land held in one 
ownership. The respondent must pay the appellant’s costs of 
the appeal to His Majesty in Council. The costs of the pre- 
vious hearing in the High Court and of any further hearing 
will be dealt with by the High Court. 


Solicitors for appellant: Douglas, Grant and Dold. 
Solicitor for respondent: Solicitor, India Office. 
K.J.R. Appeal allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—SIn Horace Owen Compton Brastey, Kt., 
Chief Jusitoa AND Mr. JUSTICE PAKENHAM WALSH. 


Krishnama Naicken and another .. Appellanis* (Prisoners 
—1st and 2nd Accused). 


Indian Evidence Act (I of 1872), S. 32—Dying declaration recorded— 
Neither read over to the deceased nor signed by hien—Prosecution witness 
speaking to 1i—Not able to reproduce the exuct words said by the deponent— 
Whether such a document admissible under S. 32. 

Where a dying declaration was written by the Sub-Assistant Surgeon 
and was not read over to the deceased after it had been so written and diog 
not bear the signature of the deceased and the witness speaking to it refreshe 
his memory from it, but did not reproduce from recollection th€ words 
used by the deceased, 

Held, that the document was correctly admitted in evidence in the 
Lower Wourt as a record of the deceased’s statement produced by the 
prosecution witness from which he refreshed his memory. 

Their Lordships guard themselves from saying that when a dying declara- 
tion has been recorded and has been read over ‘to deponent and agreed to be 
correct it can be put in by itself and treated as substantive evidence without 
calling the person who recorded ıt, as they are of the opinion that the evidence 
of the person who recorded it or in his unavoidable absence some other person 
who was present and heard ıt correctly resorded should always be taken 
to make the written record admissible. 

In re Samiruddin, (1881) I.L.R. 8 CaL 211 and Ktug-Emperor v 
Maihura Thakur, (1901) 6 C.W.N. 72, dissented from. 

Emperor v. Balaram Das, (1921) LL.R. 49 Cal 358 at 363, referred to. 

Having regard to the time that elapsed between the recording of the 
statement and the giving of evidence, the prosecution witness could not be 
expected to reproduce accurately the words of the deceased and he was 
entitled therefore to put in the document as a correct record of what the 
deponent said at the time. 

Partap Singh v. Croum, (1925) I.L.R. 7 Lah. 91, followed. 

Trial referred by the Additional Sessions Judge of the 
Coimbatore Division for confirmation of the sentence of death 
passed upon the said Prisoner (1st accused) in Case No. 65 
of the Calendar for 1930 on the file of the Court of Session of 
the Coimbatore Division and Appeal by the Ist and 2nd accused 
against the order (of the Court) of the Additional Sessions 
Judge of the Coimbatore Division in the said case No. 65 of 


the Calendar for 1930 on the file of the Court of Session of 


-the Coimbatore Division. 


George Joseph for appellants. 

The Acitng Public Prosecutor on behalf of the Crown. 

The judgment of the Court was delivered by 

The Chief Justice-—The two appellants, the Ist and 
the 2nd accused in the Court below, were charged with 


*Referred Trial No. & of 1930 2nd October, 1930 “ 
and 
Cr. Appeal No. 349 of 1930, 





pea 
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the murder of Krishnama Naicken early in the morning of 
the 2nd April, 1930, at a place called Peedampalli. They were 
both convicted of the offence and the Ist appellant was sen- 
tenced to death and the 2nd appellant to transportation for life. 

[After narrating the facts of the case their Lordships 
proceeded | 

Reference has been made to the statement of the deceased 
recorded by the Sub-Assistant Surgeon, P.W. 1. That is 
Ex. B. It is very brief and is as follows:— 

‘fOne Krishnama Naicken, son of Velappa Naicken of Peedampailli 
assisted by his brother-in-law, assaulted me with sodwvol, stick, etc, this 
early morning at about 4-30 aw. I was decoyed by accused Krishnama 
Naicken’s wife on plea of helping her from being brutally assaulted by 
her husband. I, believing this to be true, went to a palam near Nilama 
Naicken’s garden. The accused's brother-in-law caught hold of my tuft 
and the accused cut me with a kodwval on my head I fell fown and 
both assaulted me with kodwval and sttck. 1 cried out and then the neigh- 
bours came and iook me to this dispensary. There was no one eise pre- 
sent at the time 1 was assaulted, except the above ‘three persons.” 


To P.Ws. 2, 3, 5, 8 and 13 the deceased stated that he 
was attacked by the Ist accused, that he beat the 1st accused 
with his stick and that the 2nd accused wrested the stick from 
him and beat him. In Ex. B he does not mention that he beat 
ist accused with his stick, Ex. B was not read over to the 
deceased nor does it bear his signature. In the Sessions Court 
objection was taken to the admissibility of Ex. B. P.W. 1 
had stated that he questioned the deceased in Tamil and re- 
corded the statement in English whereupon objection was taken 
by the pleaders for the appellants. Ex. B was, however, 


admitted and the learned Sessions Judge has made a note that . 


the accused’s pleaders were offered the opportunity of testing 
the witness in Tamil by reading him a short piece of Tamil 
but they declined the offer. Ex. B is attested by P.W. 1’s com- 
pounder who was present throughout the whole of the declara- 
tion. In his judgment the learned Sessions Judge in dealing with 
Ex. B states that “it has been attacked but I see no reason to 
doubt its genuineness.” That is the only reference he makes 
to that document on the question of its admissibility. It appears 
therefore that the only objection taken to the document by the 
appellants’ pleaders was that it was not a correct record of what 
the deceased stated. Here, however, Mr. Joseph has contended 
that Ex. B is inadmissible. His argument is that as it was not 
actually written by the deceased “but was written by somebody 
else and was not read over to him after it had been so written 
and does not bear the signature of the deceased, it is not a 
written statement within the provisions of section 32 of the 
Indian Evidence Act and is, therefore, inadmissible as a written 
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statement of the deceased. He agrees that if such a statement 
is read over tg the deceased and agreed to be correct or is signed 
by the deceased, then there can be no question about its admissi- 
bility in evidence provided the person who wrote it is put in the 
witness box to state that he wrote it. He relies on what P.W. 1 
stated in the Sessions Court, namely, “As I found his condition 
to be bad I took a dying declaration from the deceased at 10-30 
p.m. and I recorded correctly what he told me It is Ex. B. 
I did not take his signature as his right arm was fractured.” 
His contention is that this is not being the written state- 


ment of the deceased or recorded by some one else in compliance—__ 


with the necessary formalities, the only evidence of what the 
deceased said can be that of witnesses who state from memory 
what it was they heard the deceased say. He agrees that those 
witnesses can be allowed to refresh their memories by reference 
to any writing made by themselves at the time of the transaction 
—that is provided for by section 159 of the Evidence Act— 
and he contends that that is not what P.W. 1 did in this case 
and that he did not state anything from memory but merely 
put in Ex. B. Mr. Joseph agrees tlfat he would not be able 
to take any exception to the evidence of P.W. 1 if that wit- 
ness had: said that he did not remember the actual words of 
the deceased and had been allowed by the Court to refresh his 


_ memory. His objection of course is purely technical and it is 


obvious that witnesses who depose to something they heard an 
injured man say with regard to those injuries shortly before 
death purely from recollection, are not likely to be so 


: accurate as a record made of the statement at the time. The 


evidence which is likely to be less accurate is clearly admissible 
but when evidence which is more likely to be accurate is ten- 
dered, according to Mr. Joseph, it is inadmissible. He has re- 
ferred to some cases which according to him support his argu- 
ment and render Ex. B inadmissible. One of these is The 
Empress v. Samiruddim'’. There it was decided that the dying 
statement of a deceased person must be taken in the presence 
of the accused, that if not so taken the writing cannot be 
admitted to prove the statement made and that the statement may 
be proved in the ordinary way by a person who heard it and 
the writing may be ysed for the purpose of refreshing the wit- 


eness’3 memory. On page 213,the matter is thus dealt with in 
¢ the judgment of Pontifix and Field, JJ.: 


‘The piece of evidence to which this observation relates is the dying 
statement of the deceased Baber Ali This was recorded by the Deputy 


t (1881) IL.L,R. 8 C. 211. 
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Magistrate as a ‘deposition’; but it does not appear that Baber Ali was 


examined in the presence of the accused Samiruddin, and unless he were - 


so examined by the Deputy Magistrate exercising judicial jurisdicuion, the 
writing made by such Magistrate could not be admitted to prove the state- 
ment made by the deceased. This statement must have been proved ın the 
ordinary way by a person who heard it made. If the Deputy Magistrate 
had been called to prove it, he might haye refreshed his memory with 
the writing made by himself at the time when the statement was made.” 

This is relied upon by Mr. Joseph as an authority in his 
favour because’he argues that P.W. 1 did not use the writing 
to refresh his memory but merely put it in without any attempt 
to refresh his memory or without having attempted to reproduce 
from his own recollection the words used by the deceased. 
Another case referred to by him is Kunj Lal v. Emperor". The 
headnote of that case is as follows:— 

‘TWitnesses should not be allowed to prove a dying declaration as if 
it were a substantial piece of evidence in the case. The relevant fact to 
be proved is the statement made by a deceased person admissible under 
S. 32 of the Evidence Act and that statement ıs not the document made 
by the Magistrate but the verbal statement made by the deceased person. 
The only way of proving a dying declaration 1s by the evidence of some 
witness who heard it made, the witness being at liberty to refresh his 
memory by referring to the mote made by him or read over by him at or 
about the time the statement was made,” x 

But it would appear from the judgment on page 580, thar 
the argument against the reception of the evidence of persons 
who heard the deceased person make a statement which was 
recorded in writing was a valuable criticism only but the Court 
held that the two witnesses to whom the statements were made 
by the deceased having been produced in Court and made avail- 
able for cross-examination, the defect in the form in which the 
dying statements were taken down did not destroy their value. 
In that case both the Sub-Inspector and the Magistrate went 
into the witness-box. It is a very different thing when it is 
sought to put in a statement by itself without calling the per- 
son to whom it was made, to give evidence. The Empress v. 
Samiruddin? was dissented from by Spencer and Phillips, JJ., 
in In re Kæuppm Samban where it was held that it was 
not necessary in order to make a dying declaration admissi- 
ble in evidence that the Magistrate who recorded it be ex- 
amined as a witness in the casa In the course of the judgment 
it is stated: 

‘Tt is conceded that an oral statement of a deceased person as to the 


cause of his death, if made in the absence of the accused, may be proved ° 


by any one who Acard it made, as well as by the person who 
recorded it. That is sufficient for the purpose of the case, as Ex, D has 
been proved by the Sub-Assistant Surgeon who heard the statement being 


1. (1881) I.L.R. 8 C 211. 2. (1922) 67 I.C. 577 (Lab). 
3. (1915) 31 IC. 359. 


Inre 
Krishnama 
Naicken. 
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made and signed it. With all due deference, we are unable to follow the 
learned Judges who decided The Empress v. Samiruddin! and King- 
Emperor v. Mathura Thakur*, when they say that the only way of proving 
such a statement is by calling a person who heard it made and permitting 
him to refresh his memory from the writing under section 159 of the 
Evidence Act. Whether they are treated as written statements of deceased 
persons or as written records of verbal statements, section 32 (1) allows 
dying declarations which have been reduced to writing to be admitted as 
relevant, facts. They thus become substantive evidence; of the circum- 
‘tances leading to the deceased person’s-death when the cause of the 
death is in question. A statement taken in the absence of the accused 
from a witness for the prosecution is described as a ‘deposition’ in 
section 512, Criminal Procedure Code, but sections 157 and 158 of the 
Evidence Act show that, if it satisfies the conditions of sectjon 32, it is 
nevertheless a ‘statement’ and as such is relevant whether the absence of ~ 
the witness is caused by his death or by some other cause which makes 
bim incapable of giving evidence’ in person.” 

Mr. Ganapathi, the learned Acting Public Prosecutor, con- 
tends that whether the statement recorded is read over or not 
or whether it is signed makes no difference and that the fact 
that it has been read over and signed by the deponent only makes 
its evidentiary value stronger and with this contention we 
entirely agree. We are referred by Mr. Ganapathi to Emperor 


v. Balaram Das’ where it is stated: ° 

“An objection hag been taken that as the Assistant Surgeon neither 
himself recorded the statement nor read it at the time when it was made, 
he could not refresh his memory by reference to that statement under 
section 159 of the Evidence Act. But we hold that the evidence that the 
deceased used the words contained ın the statement given by the witness 
who can speak to these words by refreshing his memory is not the only 
way in which the statement of the deceased person can be proved. If the 
witness who heard that statement made swears that the written statement 
cctrectly reproduces the words used by the_deceased, this is sufficient to 
prove that the deceased did use the words contaimed in that statement. 
Here the important part of the evidence 1s that the dying declaration was 
recorded in the presence of a witness! that it was read over to the 
deceased in the presence of the witness and was admitted by the deceased 
to be correct. This we think is sufficient. Our view is supported by the 
case of Gouridas Namasudra v. Emperor’. There the written petition of 
complaint which contained the statement made by the deceased person as 
to the cause of his death, was admitted in evidence on being proved by 
the mukfitear’s mohurrir, who had prepared it under personal instruc- 
tions, and who deposed that the deceased made the statement to him 
which was correctly recorded in the petition.” 

The case of Gouridas Namasudra v. Emperor? was not 
dissented from in this judgment because in the opinion of the 
Court the evidence of the Assistant Surgeon fulfilled the test 
laid down in that case. This case decides that anybody who 
“has heard the deceased make .a statement which has been re- 


* corded can give evidence of it either by refreshing his memory 


or from recollection without it. This, however, does not. quite 
meet the point of Mr. Joseph whose contention is that P.W. 1 


ee 


1, (1881) I.L.R. 8 C 211. 4. (1901) 6 C.W.N. 72 
5, (1921) I.L.R. 49 C. 358 at 363. 6. (1908) LLR 36 C. 659, 
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neither refreshed his memory nor attempted from recollection | 4*™ a 
to reproduce the words used by the deceased. But upon this = Natcken. 
point Partap Singh v. The Crown" is against him. In that case 
-a head constable produced a document which purported to be 
the record of a statement made by a dying person and stated 
that he had recorded the statement correctly as contained in the 
document and that the deceased was in his senses at the time 
but did not repeat in his own words what the deceased had 
said; and it was held that inasmuch as the surrounding cir- 
cumstances, and more especially the length of the period which 
intervened between the recording of the statement and the trial 
of the case, rendered it impossible for the constable to recollect 
and repeat the words used, his statement should be treated as if 
he had prefaced it by stating categorically that he could not 
remember what the deceased had said and that section 160 of 
the Evidence Act applies when the witness states in so many 
words that he does not recollect, and when the circumstances 
establish beyond doubt that this is so and that having no specific 
recollection of the facts he can only testify regarding the con- 
tents of the document before him and explain that he recorded 
correctly what the deponent said at the time. It is not clear 
whether in this case the statement made by the deceased was 
read over to the deceased or not but in our view that does not 
affect the question of the admissibility of the document. On 
page 96 in the judgment it is stated as follows: 


“In sections 159 and 160 of the Evidence Act a distinction i3 drawn 
between the manner in which a witness may refresh his memory by refer- 
Ting to the writing and the testimony which he can give of facts stated-in the 
document If it is merely a question of a man refreshing his memory the 
document itself 1s not tendered in evidence, and the witness merely gives 
evidence in the ordinary way after reading what has been written. Section 
160 deals with the case where in spite of having written or read a docu- 
ment under the circumstances described in section 159 the witness bas got 
no specific recollection of the facts therein recorded, but is sure that they 
were correctly recorded. Where this 1s the case the witness 1s still en- 
titled to testify to the facts and the document itself ıs then tendered in 
evidence. ” 


Further on it is stated: 


“Section 160 of the Evidence Act applies equally when the witness 
states in so many words that he does not recollect and when the circum- 
stances establish beyond doubt that this ıs so. Having no specific recol- 
lection of the facts he can only testify to the effect that he recorded 
correctly what the deponent said at the time.” m 

We think that as the statement was recorded in April and . 
the evidence was not given by P.W. 1 at the Sessions trial 


until July, P.W. 1 cannot be expected accurately to isd i 


Beasley, C. J. 
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the words of the deceased and that he was entitled therefore to 
put in Ex. B as a correct record of what the deponent said at 
the time. We guard ourselves from saying that when a dying 
declaration has been recorded and has been read over to the 
deponent and agreed to be correct it can be put in by itself and 
treated as substantive evidence without calling the person who re- 
corded it, as we are of the opinion that the evidence of the person 
who recorded it or in his unavoidable absence some other person 
who was present and heard it correctly recorded should always ba 
taken to make the written record admissible. Ex. B was there- 
fore correctly admitted in evidence in the Lower Court as a 
record of the statement made by the deceased by P.W. 1 from 
which P.W. 1 refreshed his memory. The evidence of 
P.Ws. «2 and 3 corroborates the statement made by the 
deceased to P.W. 1. 
[Their Lordships then discussed the evidence and said] 
We agree with the learned Sessions Judge that the evidence 
proves that both the appellants are guilty of the murder of 
Krishnama Naicken; and their convictions in the Lower Court 
of that offence must be confirmed. We also confirm the sen- 
tence of death passed upon the Ist appellant and the sentence 
of transportation for life passed upon the 2nd appellant. The 
appeal is dismissed. 
K.C. Appeal disnussed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—MxrR. Horace OWEN COMPTON BEASLEY, 
Chief Justice AND MR. JUSTICE CURGENVEN. 


N. M. Venkatarama Atyar .. Appelant* (Petitioner) 
v. i 
The Collector of Tanjore .. Respondent (Respondent). 


Land Acqumstton Act (I of 1894), Ss. 9, mb-ss (2) and (3), 25 (1) 
and (2)—Personal notice—Fifteen days’ time, if necessary. 

The words ‘‘to the same effect” in section 9, sub-section (3) of the 
Land Acquisition Act mean that the personal notice should afford the 
occupier of land, the same interval of fifteen days for stating the particulars 
of his claim for compensation, as is provided for ın the case of a public 
notice under sub-section (2). 

A notice fixing a shorter term is in contravention of the statnte and 
consequently defective and the stringent provisions of S. 25 (2) of the 
Act cannot be applied to the omission of the occupier to make his claim 
after such a defective notice. : 

Krishna Sah v. The Collector of Bareilly, (1917) I.L.R. 39 A. 534 
and The Collector of Chingleput v. Khadir Mohideen, (1926) 50 M.L.J. 
566, followed. 


*Appeal No, 361 of 1928. Sth February, 1930. 
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Birbal v The Collector of Moradabad, (1926) I.L.R. 49 A 145, not 

jollowed 

Appeal against the order of the Court of the Subordinate 
Judge of Tiruvarur, dated 19th December, 1927 and ‘made tn 
Land Acquisition Original Petition No. 16 of 1926. 

T. Rangachartar and R. Seturama Sasirt for appellant. 

The Government Pleader (P. Venkataramana Row) for 
respondent. 

The Court delivered the following 


JupcMEents. Beasley, C. J—The petitioners lands 
Yn Naduvacheri village were acquired to the extent of 47 cents 
in accordance with the scheme sanctioned in G.O. No. 3559, 
Revenue, dated the 10th November, 1917. The awasd of the 
Land Acquisition Officer is dated the 17th November, 1925. 
After the award was made, the petitioner put in an application 
on the 22nd December, 1925, under section 18 of the Land 
Acquisition Act (I of 1894) requiring the matter to be referred 
to the Subordinate Court on the ground that there had been a 
gross undervaluation of the properties, acquired. Under 
section 25 (2) of the Act when an applicant has omitted with- 
out sufficient reason to make a claim, the amount awarded by 
the Court, ¥. e., the Subordinate Court, shall in no 
case exceed the amount awarded by the Collector. The 
learned Subordinate Judge held that the appellant had 
omitted to make a claim under the Act and that such 
omission was without sufficient reason., Upon that finding he 
could not under the Act award an amount in excess of the 
amount awarded by the Collector but nevertheless he pro- 
ceeded to deal with the case on its merits. 

Two preliminary questions have to be decided here before 
the case can be considered on its merits. The first point is 
whether the notice issued by the Collector under section 9 of 
that Act complies with the provisions of sub-sections (2) and 
(3) of that section, as it is contended on behalf of the appel- 
lant that the notice did not call upon him to make a claim for 
compensation. The second point is that the notice does not 
comply with the provisions of those sub-sections because the 


notice served upon the appellant was served upon him only on, 
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the 17th October, 1925, whereaď he was called upon to appear | 


before the Collector, in this case, the Labour Officer, on the 
26th October and hence he was only given nine days’ notice and 
it is contended that he was entitled to not less than fifteen days’ 
notice after the date of the publication of the notice. = 
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With regard to the first point, the personal notice to the 
appellant is Ex. N. It is a notice issued under sections 9 (3) 
and 10 of the Land Acquisition Act and it states as follows:— 

“The “Government are going to acquire the lands mentioned in the 
list hereunder under Act I (India) `of 1894. You shall appear either in 
person on the 26th October, 1925, before me at Nannılam Camp or by 
an authorised agent and inform the nature of the right you possess in 
these lands, the amount due to you out of the amount of compensation 
to be given for the said right, and objections if any in respect of the 
measurements made according to section 8 You should prepare a written 


statement and the samc signed either by you or by your authorised agent 
should be presented.’’ 


The notice then goes on to call for the particulars required 
under section 10 of the Act. It is contended by Mr. Ranga- 
chariar that this notice does not call upon the appellant to put 
in-his claim. Section 9 (2) of the Act says: 

“Such notice shall state the particulars of the land so needed, and 
shall require all persons interested in the land to appear personally or by 
agent before the Collector at 2 time and place therein mentioned (such 
time not being earlier than fifteen days after the date of publication of 
the notice) and to state the nature of their respective interests iu the land 
and the amount and particulars of their clafms to compensation for such 
interest, and their objections (1f any) to the measurements mace under 
section & The Collector may in any case require such statement to be 
made in writing and signed by the party or his agent.” aa 

Sub-section (3) states: 

“The Collector shall also serve notice to the same effect on the occu- 
pier- (if any) of such land and on all such persons known or believed to 
be interested therein, or to be entitled to act for persons so interested, 
as reside or have agents authorised to receive service on their behalf 
within the revenue district in which the land 1s situate.”’ ` 

The notice under sub-section (2) is the public notice ‘and 
that, under sub-section (3), the personal notice. Ex. N is the per- 
sonal notice and it is to be observed that it is to be to the 
same effect as the notice in sub-section (2). The particulars 
of the land so needed were set out in the list sent with that 
notice and in it the applicant was told to appear either per- 
sonally or by an authorised agent on a date mentioned, namely, 
the 26th October and at a place mentioned, namely, the Nanni- 
lam Camp and to state the nature of the right he possessed in the 
land,- the amount of compensation to be given for such right 
and objections, if any, to the measurements made under 
section 8. He was further required to prepare a written state- 


` 


“ment and sign it and present-it. Mr. Rangachariar contends 


that this notice does not call upon the appellant to state his 
claim to compensation because-he is merely called upon to in- 
form the nature of the right he possesses in the land and the 
amount due to him-out of the amount of compensation to be 
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given for the said right. He contends that this is not the same 
thing as calling upon him to state the amount and the particu- 
lars of his claim to compensation for his interest in the land. 
It seems to me that such an argument is wholly untenable. No 
other construction can be put upon Ex. N except that it is a 
notice calling upon the appellant to claim an amount of com- 
pensation due to him for such interest as he possesses in the 
land under acquisition. In my view, the notice in this respect 
clearly is in accordance -with the provisions of section 9 and I 


cannot for one moment credit the statement that it is ambi-- 


guous and likely to be misunderstood by the appellarft. This 
contention therefore fails. 

On the second point what has to be considered is whether it 
is necessary for the Collector to give at least fifteen days*® notice 
from the service of the notice to the date of the appearance of 
an applicant before him, for admittedly Ex. N gave only nine 
days’ notice; and if fifteen days’ notice is requisite, then it is 
contended by Mr. Rangachariar on behalf of the appellant that 
the omission to give that gotice must be held to be a sufficient 
reason for the omission of the appellant to make a claim. It 
is conceded by Mr. Rangachariar that he did not make the 
claim required by the Act: It is quite clear that the Act re- 
quires a claimant to state the amount of compensation he is 
claiming; and on page 1 of the pleadings there is the statement 
of the appellant made to the Labour Officer on the 26th Octo- 
ber, 1925, and there he said that he received a notice directing 
him to submit his objections, that no one had any right over 
his lands under acquisition by way of mortgage, that he had 
not got any sale-deed to show the price of land in the village 
and that he could not state the value of the land. This state- 
ment was made by him in answer to questions put to him by 
the Labour Officer. He, therefore, clearly did not make such a 
claim as is required by the Act. But Mr. Rangachariar con- 
tends that the personal notice under section 9 (3) of the Act 
makes it requisite that an applicant should have at least fifteen 
days’ notice. The sub-section does not state that he must have 
such a notice but it is argued that as it is provided that the 
notice must be to the same effect as in section 9 (2), all the 
conditions -of the latter notice apply to the notice under sub- 
section (3). On the other side, the learned Government 
Pleader argues that fifteen days’ notice is not necessary in the 
case of the notice under section 9 (3) of the Act, because the 
notice thereunder is merely to be to the same effect as the 
notice under sub-section (2) and that the notice under the 
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latter sub-section, although it must give an interval of at least 
fifteen days, does not state in the body of it that the interval 
is one of at least that time. That, of course, is quite true be- 
cause * the notice merely states the date and the time of the 
appearance of the applicant. He argues that it is only neces- 
sary that there should be an interval of fifteen days from the 
date of publication of the notice under section 9, sub-sections (1) 
and (2) and, if that notice has been given, then it does not 
matter if the notice under sub-section (3) gives a shorter time 
to the appellant. But if it is important for the applicant in 
the public notice to have fifteen days’ notice at least, it is diff- 
cult to see why he should have any shorter notice in the notice 
served upon him personally. On the contrary, it appears to be 
more itnportant that he should have the requisite notice in the 
personal notice than in the public notice. The latter he may 
never see and therefore the former may be the only notice he 
receaves calling upon him to make his claim. For example, there 
are cases which must by no means be uncommon where the appli- 
cant either lives in another place or das gone away on business 
to another place.» If such a person has to reply merely on the 
public notice, he may receive no notice at all. On the other 
hand, the personal notice does or ought to reach him wherever he 
may be, and it seems to me obvious that in such cases he must 
have sufficient time in which to prepare his claim. Section 9 
(2) by providing for a notice of at least fifteen days makes 
that a reasonable notice and I cannot see why in the case of 
the personal notice the applicant should not be entitled to an 
equally reasonable notice. The learned Government Pleader 
argues that, in the case of which I have given an example, it 
might be a ground for holding that the applicant had sufficient 
reason for omitting to make a claim, but the intention of the 
Act is to get persons to come forward with their claims and 
not to enable them to be absent and make no claim and there- 
after be excused. It seems to me that the spirit of the 
Act is that a person should have a reasonable notice served 
upon him in order to give him time to formulate his claim. 
The importance of the fifteen days’ notice was considered in 
Krishna Sah v. The Collector of Bareilly, where it was held 
that, under section 9 (3) of the Act, the occupier of land con- 
cerning which a public notice has been given under sub-section 
(1) of the section is entitled to such notice as will give him, in 
the same manner as the person mentioned in sub-section (2). 


ee ee 


1. (1917) I.L.R. 30 A. 534, 
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fifteen days’ interval in which to state before the Collector the 
nature of his interest in the land and the particulars of his 
claim for compensation. In that case, the publication of the 
notice was on the 18th July and the date required for appear- 
ance before the Collector was the 24th of July, clearly a much 
shorter period than that prescribed by the section. The per- 
sonal notice, namely, that under sub-section (3), was served on 
the 16th July and that was also less than 15 days’ notice. On 
page 535 of that case, in the judgment, it is stated: 

‘There is no reason why the occupier should not have the same {ime 
allowed him within which to make his objection as other persons. We 
think that the words ‘to the same effect’ in clause (3) really mean that 
the second notizc should have the same matters mentioned in it, including the 
time, as the first notice.” 

It is not clear from this judgment whether the Court de- 
cided that the applicant in the personal notice should have at 
least fifteen days from the date of the public notice or whether 
he should have at least fifteen days from the date of the service 
of the personal notice upon him. But I think that it must follow 
that the fifteen days must þe from the date when the matter is 
brought to his attention, because, as I have adready stated, the 
public notice may escape the appellant’s attention. This ques- 
tion was also considered by a Bench of-this Court in Collector 
of Chinglepit v. Khadir Mohtdeen Sa/tb?, where it was held 
that where the notification under section 9 does not give the 
claimant the fifteen days’ notice as required, it amounts to 
“sufficient cause” within the meaning of section 25 (3) of the 
Act for the claimant’s omitting to make a claim and he thereby 
escapes the application of the stringent provisions of section 25 
(2). Krishnan, J., in his judgment states: i 

“The objection based on section 25 (2) of the Land Acquisition Act 
(I of 1894) 1s clearly untenable Clause (1) says that the claim for com- 
pensation has io be made ‘pursuant to the notice given under section 9 
and this makes a proper notice a pre-requisite Now, as shown by the 
District Judge and by my learned brother, such a notice was not given in 
this case, the notices all being defective in one way or another. The 
claimant's omission, therefore, to make a claim before the Deputy Collec- 
lor was not without ‘sufficient reason’ and he escapes the application of 
the stringent provisions of clause (2) to his case” 

It must be noted that in this case, in addition to not giving 
the claimant fifteen days’ notice, the property intended to be 
acquired was not clearly defined. »But that does not affect this 
question. There is, however, a later decision of the Allababad 
High. Court, Birbal v. The Collector of Moradabad’, in which 
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a view contrary to that taken by the same Court in Krishna Sah 
v. The Collector of Bareilly’ was taken. There it was held 
that the rule requiring an interval of fifteen days between the 
issue of the public notice provided for by clause (2) and the 
hearing of claims by the Collector does not apply to the per- 
sonal notice issued under clause (3). Krishna Sah v. The Cot 
hector of Bareilly) does not appear to have been brought to the 
notice of the Court and there is no reference to it whatever in 
the judgment and I am not inclined to accept this case as 
accurately deciding this question. In Rameswar Singh v. Secre- 
tary of State for Indta‘ there are some very valuable observa- 
tions. That was a case under the Land Acquisition Act and the 
notice under section 9 of the Act did not contain the material 
facts which would enable the landowner to identify the land 
intended to be taken up and the notice fixed less than the pre- 
scribed time to prefer claims. It was held that these were irregu- 
larities and a suit for damages for permanent injury caused 
by the acquisition of the land was maintainable in the Civil 
Court. In dealing with the irregularity of the notice in point 
of time, in the judgment of the Court on page 480, it is stated 
that: 

= “Where the Statute requires that the notice should give the owner a 
prescribed time, after the expiry of which claims and objections might be 
preferred, a notice which fixes a shorier time ıs ın contravention of the 
Statute, and is consequently defective. The prmnciple is that no man shall 
have his mghts determined without the opportunity to be heard in his 
aetence and where the Statute prescribes the minimum period, which the 
person affected is to have, for submission of his defence, such time cannol 
be allowed to be reduced In order tu give validity to the proceedings and 
finality to the award in which they terminate, the power of acquisition 
with all statutory limitations, and directions for its use, must be strictly 
putsued; every essential pre-requisite to the jurisdiction called for by the 
Statute must be strictly complied with ” 

In that case, the judgments of the Privy Council in North 
Shore Raslway Co. v. Pton® and of the House of Lords in 
Herron v. Rathmines? were referred to. In the latter case, Lord 
Macnaghten observed that where the promoters of a public 
undertaking have authority from Parliament to interfere with 
private property on certain terms, any person whose property is 
interfered with by virtue of that authority has a right to re- 
quire that the promoters shall comply with the letter of the 
appointment so far as it makes provision on his own behalf. I 
entirely agree with the views expressed by the Calcutta High 
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Court in Rapeswar Singhi v. Secretary of State for India’, 
the Allahabad High Court in Krisina Sah v. The 
Collector of Baretlly’ and this High Court in Collector of 
Chinglepui v. ‘Khadw Mohtdeen Sahib’. The stringent ‘provi- 
sions of section 25 (2) of the Act can only be applied after a 


notice which is strictly in compliance with section 9, sub-sections 


(2) and (3) has been served upon the landowner. 


A further point arises however and that is whether the 
appellant by appearing before the Labour Officer, notwithstand- 
ing the fact that he had not received the requisite notice, must 
be held to have waived that requirement. The learned Gov- 
ernment Pleader contends that he has done so and that this is 
merely a technical objection which ought, under the circum- 
stances, to be brushed aside. In my view, it lies upon the 
Government Pleader to show that the waiver has been clearly 
established. It is not sufficient to show that the appellant 
appeared before the Labour Officer and answered certain ques- 
tions that were put to him. It has not been shown that the appel- 
lant knew that he was entitled to at least fifteen days’ notice; 
nor haa it been shown that, if he had knowre that hé was, he 
would not have asked for an adjournment and there is nothing 
to show that there has been any waiver by the appellant. The 
learned Government Pleader further argues that this objection 
is a mere afterthought and that it was never put forward until 
the argument was addressed to the Lower Court at the close of 
the case. But, in my opinion, this cannot affect the value of 
the objection. It was argued by Government in the Lower 
Court that the appellant was shut out from any enhancement of 
the Labour Officer’s award by reason of his omission to make*n 
claim. When that objection to the appellants claim in the 
Lower Court was urged, it was open in my opinion tp the appel- 
lant to raise the point that the notice served upon hin was 
defective in any respect even though that point had not been 
raised befora The appellant was therefore entitled to have 
the case considered on its merits. 


On the merits, the award gives Rs. 6 per cent for the 


land in the cheri, with the exception of one item where the 


rate allowed is Rs. 9 per cent and 9 per cent for the 17 cents 
in the Sudra quarters It is worthy of note that the appellant 
claims Rs. 60 per cent. It seems to me to be impossible ın this 
case to fix the actual value of the lands and all we can do is to 
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make a rough estimate which may indeed be very rougb. But 
it seems to me that howeyer long we may devote to this case 
and however much we may read through the evidence of the 
witnesses and the exhibits, we shall not be better off in arriving- 
at a conclusion. Our dithculties are increased by reason of the 
tact that there have been no sales of house-sites in this village 
at all since the year 1915, 4.e, 10 years before the date of the 
notification. On the other hand there is evidence in support 
of the appellant’s case of certain sales in neighbouring hamlets 
none of them more than four furlongs away and some of them 
even less. Those sales are evidenced by Ex. J., dated the 13th 
July, 1920, giving a rate of Rs. 47 per cent., Ex. K, dated the 
24th August, 1921, giving a rate of Rs. 12 per cent, Ex. L, 
datedethe 11th December, 1922, giving a rate of Rs. 28 per 
cent, Ex. M, dated the 29th November, 1924, giving a rate of 
Rs. 37 per cent and Ex. O, dated the 4th August, 1927, giving a 
rate of Ks. 50 per cent. The latter sale can be ruled out of 
consideration altogether because it was two years after the date 
of the notification. The areas disposed of by these sales are 
in the case of Ex. J 44 cents, Ex. L 34 cents—in this case these 
were nunja lands converted into house-sites—and Ex. M 8 cents. 
It will be seen that the rates realised are widely divergent, the 
lowest being Rs. 12 per cent and the highest Rs. 4/7 per cent. 
In the case of Ex. K it was Rs. 12 per cent possibly because 
it was a sale by a woman who was living away from the pro- 
perty; so that may have been a sale at an undervalue; on the 
other hand with regard to Ex. J it is said that the high rate 
secured, namely Rs. 47 per cent was because the property 
abutted on a retal road and there were shops around it. That 
of course would very much increase the value of the land. In 
the case of Ex. L it is only a very small area, namely, 34 cents. 
The learned Subordinate Judge has not taken into considera- 
tion these sale-deeds prayed in aid by the appellant because 
the lands are not in the same village and the rates shown are 
so widely divergent, and I am not disposed to disagree with 
him there. On the other hand we- have got two salc-deeds 
put in by the Labour Officer, namely, Exs. II and XII. Taking 
the latter first, it relates to a sale of land in 1908 and it pro- 
duces a rate of Rs. 7 per cent. That is land in the village in 
the Sudra quarters, but it was so long ago as 1908. Ex. II 
was ten years before the date of the notification, namely, 1915 
and that was a sale of a house-site in the Sudra quarters of the 
village and the rate works out at Rs. 9 per cent. It is quite 
obvious that in the interval of ten years land must have appre- 
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ciated in value though it is very difficult to say haw much it did; 
but making the very best efforts that I can arrive at a cor- 
rect estimate, I think that if I say that it would have doubled 
in value during that time, that possibly is as near being correct 
as it can be. That produced a rate of Rs. 18 per cent. for the 
sites in the Sudra quarters, exactly double the rate given in the 
award. Then the rate for the sites in the cheri must 
be less. The rate fixed in the award for these sites 
is two-thirds of that for the sites in the Sudra quarters, and 
the appellant himself states their value is half the value of the 
sites in the Sudra quarters. I think that if we take the pro- 
portion given in the award, namely, two-thirds, that will be 
about oorrect. Therefore in respect of the sites in the cheri a 
tate of Rs. 12 per cent is the correct rate. In the result the 
claimant will get compensation at the rate of Rs. 18 per cent 
for the sites in the Sudra quarters and Rs. 12 per cent 
for the sites in the cheri, besides the 15 per cent. compensation 
due to him. With regard to damages I do not think that any 
case for awarding damageg has been made out by the appellant 
and therefore he will get nothing in that respect. The claims 
for severance and for the value of trees were given up here in 
the course of the argument. The appellant is ordered to pay 
half the costs of the respondent. Interest is allowed on the 
amount awarded at 6 per cent. per annum from the date of 
possession, namely, the 2nd December, 1925, up to the date of 
payment. 


Curgenven, J—The first contention raised in this appeal is 
that the learned Subordinate Judge was wrong in deciding, with 
reference to the terms of section 25 (2) of the Land Acquisi- 
tion Act, that the applicant had omitted without sufficient rea- 
son to make a claim, with the result that the Court was pre- 
cluded from awarding more to him than the sum fixed by the 
Collector. In support of this contention two reasons are given 
for the applicant’s failure. The first has reference to the word- 
ing of the notice, Ex. N, issued under sub-section (3) of 
sections 9 and 10 of the Act. I agree that the notice clearly 
calls upon him to state the amount of compensation which he 
claims, although the language may not be a verbatim transcript 
from section 9 (2), and that there 1s no substance in this objec- 
tion. The second point taken is that, whereas the latter pro- 
vision prescribes an interval of 15 days, the applicant was 
given only 9 days from the 17th October, when the notice was 
served upon him, to the 26th October when he was required fo 
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appear to make his claim. The learned Government Pleader 
takes up the position that whereas a 15 days’ interval, reckoned 
from the date of publication, is prescribed for the public notice 
under*sub-section (2) of section 9, no such condition attaches 
to a notice issued under sub-section (3) to the owner or occu- 
pier of the land. I think that this view must be rejected upon 
a right construction of the Act. Sub-sections (1) and (2) of 
section 9 enumerate the various particulars which a public notice 
must comprise; in particular it 

“shall require all persons interested in the land to appear personally 
or by agent before the Collector at a time and place therein mentioned 
(such time not being earlier than fifteen days after the date of publication 
cf the notice), and to state the nature of their respective interests in the 
land,’’ etc. 

Sub-section (3) says that the Collector shall also serve 
notice to the same effect on the occupier, etc. The learned 
Government Pleader would have us construe this as meaning 
that #he latter notice must be in consonance with the public 
notice as regards the date of appearance, but that service of 
the notice is not thereby required te be not less than 15 days 
before the date of hearing. I do not think that such a notice 
would be “to the same effect” as the public notice, because what 
the public notice in effect does is to give claimants a minimuin 
period of 15 days within which to present their claims. It is 
dificult to suppose that the intention of the Act is to deprive 
persons who are dependent for their information of the pro- 
ceedings upon a personal notice of this right, while conceding 
it not only in the case of the public notice but also, as a reference 
to the section will show, in the case of requisitions under 
section 10 (1). This is the view that was taken in Arishna 
Sah v. The Collector of Bareilly’ and although a later Allaha- 
bad case, Birbal v. The Collector of Moradabad’, records a 
decision in the opposite sense, it is noteworthy that no refer- 
ence is made in it to the earlier decision of the same Court and, 
except for the observation that the provision in clause (2) of 
section 9 relating to the 15 days is not repeated in clause (3). 
the construction of the section is not further discussed. In 
Collector of Chingleput v Khadir Mohideen Sahib? a Bench of 
this Court held that a claimant must be given at least 15 days 
in the notice issued to him and, adopting this view, I conclude that 
in this respect the notice issued to the applicant was not in 
accordance with the terms of the Act. 


I. (1917) I L.R 39 A. 534 2. (1926) 50 M.L.J. 566. 
3, (1926)) I.L.R. 49 A. 145. 


-~ 
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It has then to be decided whether this defect furnished 
the applicant with sufficient reason to omit to make his claim 
The notice was served on him, as I have said, on the 17th 
October, and on the 26th he appeared before the Labour Officer. 
who was the Collector appointed for this acquisition, and made 
a statement which admittedly did not comprise a “claim” as that 
word is used in section 25. All that he said on the question of 
valuation was 

“I have not brought any sale-deed to show the price of land in the said 
village. I cannot say the value of the land m my village.” 

In order to amount to a claim, the applicant 
should have assessed the value of the property in definite 
terms. In the two cases cited above, which held that a notice 
under clause (3) must give a minimum period of 15 davs, the 
claimant failed to make any statement at all and it is not Jifficult 
to hold that such a failure is attributable to the insufficiency of 
the time given, and therefore that he had sufficient reason for the 
omission. The learned Government Pleader argues that the pre- 
sent case is distinguishable because the claimant did appear and 
made a statement, and that it cannot be said that the inadequacy 
of this statement as a claim is traceable to any shortness in the 
notice. He draws attention also to the late stage at which ex- 
ception was taken on the score of insufficiency of time and 
argues that the point was a’mere afterthought and in no way 
affected the applicant’s interests. It is no doubt true that the 
defectiveness of the statement given on the 26th is not clearly 
traceable to the cause pleaded, but I am not satisfied that this 
disposes of the applicant’s objection. If a person makes no 
claim at all and the notice issued to him is found to have offend- 
ed against the 15 days’ rule, he maybe deemed to have had 
sufficient reason for the omission, and it is difficult to see why 
another person, similarly handicapped, who does something more 
towards making a claim should be penalised, unless it be by an 
application of the doctrine of waiver. To apply this doctrine 
it must I think be found that the applicant knew what his legal 
rights were and consented to forego them. In the present case 
I can find no sufficient reason to make this assumption, or to 
infer with certainty against the claimant that, if he had had due 
notice, he would not have presented a claim within the meaning 


of the Act. Where an officer whose duty it is to apply the ° 


provisions of an Act, such as the Land Acquisition Act, commits 
an error of procedure, I think that every presumption should 
be made in favour of the party likely to have been prejudiced 
by the error. This principle, in its application to the Act, will 
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be found sct forth and supported by the citation of a number 
of English and American cases in Kamini Debi v. Pramatha 
Nath Mookerjee’, and although that case dealt with the matter 
from the point of view of jurisdiction, I think the observations 
are equally pertinent here where the application of section 25 
ig in question. Expressed in general terms, the conclusion I 
would reach is therefore that although it may be doubtful 
whether the insufficiency in the notice and the defectiveness of 
the statement were related as cause and effect, the presumption 
that this must have been so has not been successfully rebutted. 

Apart from the question of insufficiency of notice, it 
appears to me that the applicant may be said to have had 
another sufficient reason for not making a claim. When he 
appeare® the Labour Officer took an oral statement from hin 
which, had it comprised the necessary particulars, would have 
amounted to making a claim. It may be taken, I presume, that 
the Labour Officer knew what those particulars should be, and 
in particular that they should have included the applicant’s own 
valuation of his property. The Officer must be taken io have 
known also the pénalty to which the applicant subjected himself 
by not furnishing this information. Did he explain to the 
applicant that it was necessary that he should put a price on his 
land and the consequences to him of the failure to do so? If 
uot, may it not be said that he allowed the applicant to go away 
in the belief that he had complied with the requirements of the 
Act, and that the adoption of such a course provided the appli- 
cant with sufficient reason for not having complied with them? 
On this ground too I think the applicant should not be pre- 
cluded by the terms of section 25 (2) from questioning the 
Labour Officer’s valuation. 

There is finally another consideration, not adverted to in 
the arguments but which seems to me a valid objection to the 
application of section 25 (2). The claim contemplated in each 
of the three sub-sections of that section is to be “pursuant to 
any notice given under section 9,” and where as here the notice 
issued is in some respect in contravention of the terms of sec- 
tion 9, I think the only logical conclusion is that the penaltv 
which section 25 (2) imposes cannot be taken advantage of by 
the Government. 

Turning to the merits, the great scarcity of recent sales 
in Naduvacheri renders anything like an estimate of the market 
value of the acquired plots, based upon adequate evidence, ex- 


— 





7 (1911) I.L.R. 39 C 33 at 47, 
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tremely difficult. It seems clear, however, that the award based 
on the two rates of Rs. 9 and Rs. 6 per cent. is too low. After 
due consideration of the prices indicated by the applicant’s docu- 
ments, Exs. H-1, I, K, L and M and by Exs. XII and Il filed on 
behalf of Government, I agree with my Lord. for the reasons 
which he gives, that the rates should be raised to Rs. 18 and 
Rs. 12. The applicant’s documents, no doubt would yield rather 
higher average figures than these; but inasmuch as the Karnam’s 
sale-deed Ex. XII, relating to the Sudra quarters, gives a 
rate of about Rs. 7 per cent in 1908 and as Ex. II, a sale- 
deed of 1915, gives a rate of Rs. 9, it is improbable that a 
rate of Rs, 18 for the Sudra house-sites—allowing for the doubl- 
ing of the value of the land in 10 years—is too low. On the 
other hand, the applicant’s documents do not suggest that the 
figure should be reduced below this. And fixing the figure for the 
cheri sites at two-thirds of this, as hag been done by the Land 
Acquisition Officer and accepted by the Lower Court, we get a 
rate oi Rs. 12 per cent, these rates to include all claims, except 
of course the 15 per cgnt. allowance for compulsory acquisi- 
tion. 
I agree with the order as to costs. 
Bo Ry Appeal allowed in part. 


PRIVY COUNCIL. = 


[On appeal from the Court of the Judicial Commissioner of 
the Central Provinces. ] 
PRESENT :—Lorp MAcMILLAN, Sik JOHN WALLIS AND 
SIR GEORGE LOWNDES. 


Seth Nanhelal and another ..  Appellants* 
v. 
Umrao Singh and another .. Respondents, 


Cil Procedure Code (V of 1908), O 21, Rr 2, 89, 90 92—Sale in 
evecuton—Setiurg aside of—Adjusimeni of decrce between decree-holder 
and judgunent-dcbtor subsequent io sale—Inlervention of third party in- 
lerest—Effect of—Dutly of Court to confir sale—Fragmentary decisions of 
Appellate Courts deprecated. 

O. 21, R 2 which provides for certification of an adjustment out of 
Court contemplates a stage in the execution proceedings when the ques- 
tion lies only between the judgment-debtor and the decree-holder. After 
a sale has been duly carried out in execution, the interests of a third party, 
namely, the auction-purchaser, intervéne, which cannot be disregarded 


Accordingly, once a sale has been duly effected, it is not competent ° 


tu the decree-holder and the judgment-debtor to get nd of it by merely 
asserting that the decree has been adjusted or satisfied out of Court. The 


a ce UO 
™P.C. Appeal No. 94 of 1929, 16th December, 1930, 


Venkatarama 
Aliyar 
v, 
Collector 
of*Tanjoie. 





Curgenven, J. 


P. C. 
Seth Nanhela\ 
v. 
Umrao Singh. 


P. C, 


—_— 


Seth Naphelal 


v. 
Umrao Singh. 


424 THE MADRAS LAW JOURNAL REPORTS. [ voL. 


only means by which tbe sale can be avoided are those embodied in R. 89, 
viz, an application prefcrred within 30 days of the sale, accompamed by a 
deposit in Court, for payment to the decree-holder, of the amount for 
the recovery of which the property was sold, together with 5 per cent. of 
the purchase money, for payment to the auction-purchaser as statutory 
compensation Where no such application is made within the time limited, 
it is obligatory on*the Court, under R. 92, to pass an order confirming the 
sale, notwithstanding the circumstance that the decree-holder had admitted 
satisfaction of the decree 


Nilkanth v. Yeshwant, (1920) 18 Nag. L.R. 134, overruled. 
Bibs Sharofan vy Mahomed Habbuddin, (1911) 15 CWN. 685, approved. 


When several questions are raised by the memorandum of appeal, 
the Court of Appeal should not, ordinarily, dispose of the appeal by deal- 
ing only with one of them, leaving ihe other questions at issue between the 
parties undecided Fragmentary decisions of this character are most in- 
convenient and tend to delay the admimstration of justice. 


Judgritnt of the Judicial Commissioner, Central Provinces, reversed. 


Appeal No. 94 of 1929, by special leave, from an order, 
dated the 17th December, 1926, of the Court of the Judicial 
Commissioner, Central Provinces, which affirmed a judgment 
and order, dated the 15th April, 1925, of the District Judge of 
Hoshaugabad, who had reversed a judgment and order, dated 
the 19th January, 1925, of the Subordinate Judge of Hoshanga- 
bad. The first Court, in effect, confirmed a sale held in exe- 
cution of a decree at which the appellants had purchased the 
property, but the District Judge arid the learned Judicial Com- 
missioner set aside the sale, following the decision reported in 
Nilkanth v. Yeshwant. 


‘The material facts of the case are sel out im their Lordships’ 
judgment. The main question for determination on the present 
appeal turned on the sixth issue framed by the 1st Court, namely, 
“Tak the Court no jurisdiction to confirm the sale in view of the 
fact that the dectee-holder has admitted satisfaction of the decree?” 
The Subordinate Judge recorded his finding on the sixth issue in the 


following words:— 


(The ruling in Nilkanth v Yeshwunt? is based upon the ruling re- 
ported in K/mshalchand v Nandraw®. The facts of the case in Nilkanth 
v. Yeshwant! and that of Khushalchand v. Nandram are quite 
different. In the latter case it ig not the same decree-holder who 
was deferred from pursuing his remedy and who also previously compro- 
mised With great respect Í should think that the ruling in Nukanif v. 
VesMrvant! would not have been what it ig had the case Bibi Sharofan 
y Mahomed Habibuddin? been cited in the High Court. I would there- 
erore most respectfully follow the lafter case in preference to the former, 


e for I feck confident that the ruling in NHkanth v. Yeshwant! would be re- 


constdered by our High Court.” 








1, (1920) 18 Nag. L.R. 13. 2 (1911) 13 Bom, L.R. 977. 
3, (1911) 15 C.W.N. 685. 
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On appeal, the District Judge differed from the Subordinate 
Judge, concluding his judgment in the following words :— 


“The only point to consider is whether in spite of the satisfaction of 
the decree ın shape of cxecution of a fresh mortgage-deed certified to the 
Court, the Court below had jurisdiction to proceed further with the execu- 
tron of the decree. In my opimion, following the ruling of our High Court 
in Nelkanth v. Yeshwant, it had not. Consequently it should be ordered 
that the satigiaction of the decree by execution of a fresh mortgage deel 
in ravour of the Society be recorded as certified and the proceedings relat- 
In, to execution iall to ground absolutely. The sale held in pursuance 
of these proceedings will also be set aside,’’ 


The District Judge therefore made an order setting aside the 
sale in question and being aggrieved by that order the appellants 
made an application for revision of the said order to 
the Court of the Judicial Commissioner, and the application was 
heard by Mr. D. G. Mitchell, A.J.C., who delivered judgment 
on the 26th August, 1926. He took the view that the decision of 
the Subordinate Judge was mght and that of the District Judge 
erroneous, observing as follows :— 


“Rule 89 is a special provision wherevy the judgment-debtor and othe: 
persons vith an interest in the property may satisfy the decree after sale 
has been held and before ıt 19 confirmed, and this rule should be taken 
as modifying the generalized provisions of Rr l and 2. It is nu longer 
sufhcient for the judgment-debtor to make a payment to the decree holder 
in satisfaction of the debt and then to come with the plea that the decrec 
is extinguished He must come into Court and make a payment in full 
ot the decreta! amount to satisfy the decree-bolder’s claims, and also a 
payment of five per cent. more to satisfy the reasonable claims for com- 
pensation of the auchon-purchaser. If he fails to do so, the adjustment 
is not one which the executing Court can recognize. This view ts borne 
out by the mandatory form in which R 92 has been framed Apart from 
the reference to Rr 90 and 91, which do not enter into this discussion, R. 92 
requires that where no application has been made under R & or where 
such application has been made and disallowed, the Court shall make an 
order confirming the sale 

“This view may be further justified on general grounds. R 89 was 
devised chiefy to provide for reasonable compensation to a disappointed 
purchaser who has deposited a considerable sum of money, but also to 
provide that this compensation shall be assessed, collected and paid to him 
with a minimum of trouble and risk. If it is held that a private adjust- 
ment between the creditor and the debtor can be recognized by the Court 
ai this stage of the proceedings, the safeguards of R. 89 disappear, and 
the purchaser is left to get his compensation by the troublesome and 
expensive method of a civil suit Such was surely not the intention of the 
fegislature when it devised this special procedure” 


The learned Additional Judicial Commissioner, Mr. Mitchell, 
did not, however, actually decide the point, as he was of opinion 
ihat it ought to be decided finally by a Full Bench, and he made a 
suggestion to that effect. The mattet was referred to a Bench of 
three Judges, but as the same point arose for consideration in 
another case, Maroti v. Vsthoba,* the reference to the Full Bench 
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was revoked. A Divisional Bench composed of Findlay, J.C. and 
Frideaux, A.J.C., heard the said case of Maroti v. Vtthobat and 
delivered judgment on the 29th November, 1926, observing as 
follows :— 


“So far as the present case 1s concerned we do not find it necessary 
to consider at length whether the rule laid down by Kotwal, AJC, ia 
Niulkanitt v Yeshwant! 13 loo widely expressed or not.’ 


The appellant’s revisional application then came to be heard 
by Kotwal, A.J.C., who dismissed it on the 17th December, 1926, 
by an order in the following terms :— 

‘The hearing of this case was adjourned pending decision of Civil 
Revision No 252 of 1925 by the Bench The facts of this case which 
are stated in the proposed reference to a Bench by my predecessor are 
for all material purposes similar to those in Civ] Revision No 252 of 
T425 The decision of the Bench 1s against the applicant’s contention ‘The 
applicatgon is therefore dismissed with costa” 


The appellants thereupon preferred the present appeal from 
the said order of the Additional Judicial Commissioner by special 
leave of His Majesty in Council. 

Dunne, K.C. and Dube for appellants. 

Respondents, ex parte. 


16th December, 1930. Their " Lordships’ judgment was 
delivered by 


Sir Grorce LowNnpDEs.—This is an appeal by special leave. 
It raises an interesting question as to execution proceedings which 
seems to be of not infrequent occurrence. Differing opinions have 
been expressed in India, particularly in the Court from which 
the appeal comes, and the matter calls for an authoritative 
decision. Under these circumstances it is a matter of regret 
to their Lordships that the respondents have not been repre- 
sented before them. 


The proceedings in question commenced with an award by 
the Registrar of Co-operative Societies, Central Provinces and 
Berar. By this award, the regpondents were ordered to pay 
to the Manegaon Society a sum of Rs. 2109-2-0 with interest, 
and in default, certain immovable property of the respondents, 
which had been mortgaged to the Society, and which was des- 
cribed as Patti No 2, half share of Mauza Bagada (or Bagra) 
Manegaon in the Hoshangabad District, was ordered to be 
sold. By virtue of rules made by the Local Government under 
the Co-operative Societies Act (II of 1912), the award was en- 
forceable in the same manner as the decree of a Civil Court. 
The money not having been paid, execution proceedings were 
taken by the Society as decree-holders and after the usual 





1 (1920) 18 Nag L.R. 134 4, (1926) 100 1.C. 565. 
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formalities, the property was, on the 15th September, 1923, put 
up to auction and knocked down to the appellants at the price 
of Rs. 7,100, of which the prescribed 25 per cent. was paid at 
the time of the sale. . 


On the 24th September, before the sale was confirmed, the 
respondents, the judgment-debtors, put in what may be called 
the usual application to set aside the sale on the ground of 
fraud and irregularity in the conduct of the sale. 

The law relating to such applications is contained in O. Zl, 
Rr. 89—92, which are in the following terms:— 

[Rules 89—92 of O. 21 were set out seriatim. | 


On this application, issues were framed by the Subordi- 
nate Judge of Hoshangabad and the matter proceeded to trial, 
the confirmation of the sale standing over to await the result. 

On the 28th June, 1924, when there appeared to be some 
chance of the proceedings coming to an end, the company* 
came forward with another application, alleging that the judg- 
ment debt had been adjusted as between them and the respond- 
ents who had executed a mortgage in their favour on the 10th 
May, 1924, to cover the outstanding amount of the debt, and 
that in consideration thereof, they (the society) had agreed to 
accept payment by instalments. It was accordingly prayed that 
the adjustment might be recorded and certified, and that the 
Manegaon property which had been sold to the appellants might 
be released. 

New issues were framed on this application and incorpo- 
rated in the existing inquiry, which was prolonged till the 19th 
January, 1925, when the Subordinate Judge delivered a com- 
bined judgment on the two applications. On the first, he Reld 
in effect that no case of fraud had been made out, and that 
though certain irregularities had been established with regard 
to the salq they had not resulted in substantial injury to the 
respondents. He therefore thought that the sale could not be 
set aside and he accordingly rejected the respondents’ applica- 
tion Upon this finding, the Judge was bound by R. 92 of the 
order above quoted to confirm the sale, which thereupon would 
Decome absolute, subject, of course, to any variation on appeal. 
No’such order, however, was in fact made. ` 

' The issues framed on the Society’s application raised ques- 
tions as to the bona fides of the new mortgage, on which the 
Subordinate Judge held that it was collusive and fraudulent, 
and entered into with the punpose of defeating the rights of 


l. +e, the decree-holders, the Manegaon Society. 
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the appellants as purchasers. Issues 6 and 9, which have given 
rise to the present appeal, were as follows:— 


6. Has the Court no jurisdiction to confirm the sale in 
view of the fact that the decree-holder has admitted satisfac- 
tion of the decree? i 


© 9. Has any interest or title accrued to the purchaser 
under the auction-sale, and if so, could it be defeated by a 
compromise arrived at in his absence? 


- On these issues the Subordinate Judge declined to follow 
the ruling of a single Judge of the Judicial Commissioner’s 
Court (Nilkanth v. Yeshwani*) preferring to be guided by the 
opinion of the Calcutta Appeal Court in a case (Bilt Sharofan 
v. Makomed Habibuddin*), which had not been cited in the 
first mentioned case. He therefore held against the Society 
on these issues also, and rejected their application. 

The respondents appealed to the District Court against the 
rejection of both applications, joining as respondents the Society, 
the present appellanta, and: certain other interested persons who 
are not before their Lordships. The grounds set out in their 
memorandum of “appeal covered all the issues decided under 
their own application in the Lower Court, and also those in- 
volved in the application of the Society. It will be sufficient to 
set out the 15th paragraph of the memorandum: ) 


15 When both the judgment-debtor and decree-holder say that the 
decree has been satisfied out of Court, the Lower Court was bound to 
enter satisfaction under O 21, R 2 It erred in refusing to follow the 
ruling of our own High Court (Nukanth v. Yeshwani?). 


The appeal came on in due course before the District Judge 


‘of Hoshangabad, who, unfortunately, as their Lordships think, 


dealt only with the contention raised by paragraph 15 of the 
miemorandum of appeal, leaving the other questions at issue 
between the parties undecided. He was of opinion that the 
contention of the respondents so raised was “obviously correct,” 
and held that under the circumstances the Lower Court was 
bound to set aside the sale, and he made an order to that effect. 

The appellants being dissatisfied with this determination. 
applied in revision to the Court of the Judicial Commissioner, 
asking that the order of the District Court should be set aside. 


, Their application was heard by Mitchell, A.J.C., who deli- 


vered a well-reasoned.judgmént on the 26th August, 1926. He 
clearly thought that the case of Nilkanth v: Yeshwani* had been 


-wrongly. decided and he submitted the papers to the Judicial 


© 2 (1920) 18-Nag. L.R. 134. 3, (1911) 15 CW N. 685. 
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Commissioner for reference to a Full Bench. A reference was 
at first ordered, but was subsequently cancelled as the saine 
question was already pending before a Full Bench in another 
case.* The final decision on the appellants’ application there- 
fore stood över to await the judgment of the Full Bench, and 
this having apparently been against the contentions of the pre- 
sent appellants, their application for revision was eventually 
dismissed. 


It appears from the record before their Lordships that there 
had been considerable conflict of opinion in the Court of the 
Judicial Commissioner on this subject, though the only reported 
case is that of Nilkanth v. Yeshwant in which Kotwal, A:J.C, 
was of opinion that an adjustment between the decree-holder 
and tha judgment-debtor come to at any time before confirma- 
tion of an execution sale nullified the decree, taking away “the 
very foundation of the Court’s power to execute the decree, 
viz., the existence of a decree capable of execution.” 


Their Lordships are unable to concur in this reasoning. In 
the first place, O. 21, R.*2, which provides for certification of 
an adjustment come to out of Court clearly contemplates a stage 
in the execution proceedings when the matter lies only between 
the judgment-debtor and the decree-holder, and when no other 
interests have come into being. When once a sale has been 
effected, a third-party interest intervenes, and there is nothing 
in this rule to suggest that it is to be disregarded. The only 
means by which the judgment-debtor can get rid of a sale, 
which has been duly carried out, are those embodied in R. 89, 
viz., by depositing in Court the amount for the recovery of 
which the property was sold, together with 5 per cent. on*the 
purchase, money, which goes to the purchaser as statutory com- 
pensation, and this remedy can only be pursued within 30 days 
of the sale—see Art. 166, Sch. I of the Limitation Act, 1908 
That this is so is, in their Lordships’ opinion, clear under the 
wording of R. 92, which provides that in such a case (te., 
where the sale has been duly carried out), if no application is 
made under R. 89 “the Court shall make an order confirming 
the sale and thereupon the sale shall become absolute.” Their 
Lordships make no referdnce to cases under R. 91 which has 
no application to the present case. They only desire to add 





*The matter never camc before the Full Bench, and the decision iu 
question was given by a Bench of two Judges (Findlay, JC and Prideanx, 
» AJC) on the 29th November, 1926 Vide Maroti x. Vithoba, (1926) 100 IC 
£65, 

2. (1920) 18 Nag L.R. 14 
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Ee that the view they have expressed above accords with the judg- 

Seth Nanhelal ment of Mitchell, A.J.C., in the present case, with that of 

Umrao Singh, the Calcutta Judges in Bibi Sharofan v. M ahomed Habthud- 

ee din`, and, they think, with that of Hallifax, A.J.C., when it 

Str George was under consideration in the present case whether leave 
should be given in India to appeal to His Majesty in Council. 

Their Lordships greatly regret that the conclusion to which 
they have come will not finally determine the questions in dis- 
pute between the parties. in view of the fact that when the case 
was before the District Court in appeal, the other matters raised 
by the respondents under R. 90, were left open, and their 
congideration is therefore not competent in this appeal. Their 
Lordships would reiterate what has been said by the Board 
on many previous occasions, that fragmentary decisions of this 
character are most inconvenient, and tend to delay the 
administration of justice. 

For the ‘reasons given above their Lordships will humbly 
advisœ His Majesty that this appeal should be allowed, that 
the orders of the Court of the Judieial Commissioner in revi- 
sion, and of the District Court in appeal should be set aside, 
and that the case should be referred back to the District Court 
for decision of the questions still standing for determination 
before it under O. 21, R. 90 of the Code of Civil Procedure. 
The respondents must pay the costs of the hearing before the 
District Judge in appeal and in all subsequent proceedings. All 
other costs in India will be dealt with by the District Judge. 

The respondents will pay the costs of this appeal. 

_ Solicitors for appellants: T. L. Walson & Co. 

Respondents ex parte. 

K.J.R. Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—MR. JusTICE MADHAVAN Narr. 
Suna Pana Chena Voona Sevugan Chetty 





and others .. Appellanis* (Plaintiffs) 
i v. 
Koovanna Kana Nana Kana Kannappa Chetty 

e (died) and others .. Respondents (Defendants). 

Sevugan e Indian Limitalion Act (IX of 1908), Arts 142 and 144—Stit for posses- 

Chetty sion of waste land—Title and possession lill date of trespass alleged—Onus 

i uf provulg possession 

Kannappa ener 

eee *S.A. No. 1666 of 1927 Oth Janvary, 1931. 


3. (1911) 15 C.W.N. 685 
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In a suit for possession of waste land where the plaintiffa alleged 
ther title to the property and also specific possession till the date when 
the defendants trespassed upon the land, 


Held, (1) that though it 1s true that in the case of waste land if the 
piainnft proves his title to it he can prove possession by relying upon the 
presumption that possession follows title inasmuch as possession of waste 
land cannot be proved by acts of actual user, he cannot give up the case 
and rely upon presumption if he puts forward a case of effective posses- 
sion and adduces evidence ın support of it, as the plaintiffs had done in 
this case Rakhal Chandra Ghose x Durga Das, (1922) 67 I.C. 674, 
followed, 


(2) that the onus was rightly thrown by the Lower Court on the 
plaintiffs of proving possession of property within 12 years of the suit, anc 


(3) that the averments in the plaint, the issues and the evidence show 
that the case falls clearly under Art 142 and not under Art. 141+ of the 
Limitation Act 

Second appeal against the decree of the Court of the 
Subordinate Judge of Sivaganga in A.S. No. 42 of 1926 
preferred against the decree of the Court of the District Munsit 
of Sivaganga in O.S. No. 223 of 1925 (O.S. No 34 of 1925, 
Additional District Munsif’s Court, Sivaganga—O.S. No. 181 
of 1924, District Munsif’s Court, Sivaganga). 

The Advocate-General and M. Venkatasubbiah for appel- 
lants. 

S. Varadachariar, S. T. Srinivasagopalachartar and V. 
Ramaswami Atyar for respondents. 

The Court delivered the following 

JupGMENT.—Pilaintiffs 1, 2, 3, 5 and 18 are the appel- 
lants. This second appeal arises out of a suit instituted by the 
plaintiffs for possession of the suit property and for demoli- 
tion of a wall built by defendants 1 and 2 on the plaint site. 
The plaintiffs’ case is that the suit property belongs to them 
by purchase, that they have been in effective possession of the 
property for a considerable number of years and that while 
they were in possession, on or about the 25th of February, 
1924, the defendants trespassed upon it and began to construct 
the wall referred to in the plaint. The District Munsif found 
both title and possession in favour of the plaintiffs and gave 
them a decree. The learned Subordinate Judge found on appeai 
that the plaintiffs’ title was proved but that they failed to prove 
possession within 12 years and accordingly dismissed the suit. 


The only point argued in,second appeal relates to the 


decision of the Subordinate Judge on the question of limitation e 


The land in question is admittedly waste land. The contest- 
ing defendants gave evidence to show that prior to 1924, for 
about 6 or 7 years a butcher was in possession of the land with 


> 
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their permission. This evidence was intended to disprove the 
specific case of dispossession set up by the plaintiffs in tbe 
year 1924. It is not seriously contended that Art. 142 of 
the Limitation Act is not applicable to the case. The aver- 
ments in the plaint, the issues and the evidence show that the 
case falls clearly under Art. 142 and not under Art. 144. What 
the learned Advocate-General argues is that kaung regard to 
te nature of ihe land, which is admittedly a waste land, the 
learned Subordinate Judge should have held that possession fol- 
lows title and that the plaintiffs were therefore in possession 2! 
the suit land, and that inasmuch as the defendants have not 
shown possession for more than 7 years, the question of limi- 
tation should have been decided in plaintiffs’ favour. In other 
words, he argues that having regard to the special circumstan- 
ces of the case it does not seriously matter whether Art. 142 
or 144 applies to the case; and that since possession should be 
deemed to have been presumptively with the plaintiffs as ‘they 
have proved their title to the land, the defendants should not be 
allowed to succeed unless they prove adverse possession of the 
land for over 12 years. This argument is fallacious and cannot 
be accepted. It is trme that in the cage of waste land, if the plain- 
tiff proves his title to it he can prove possession hy relying on the 
presumption that possession follows title inasmuch as pos- 
session of waste land cannot be proved by acts of actual user; 
but if the plaintiff puts forward a case of effective possession 
and adduces evidence in support of it as the plaintiffs have 
done in this case, then, he cannot give up that case and rely upon 
any “presumption” in support of his possession because the spe- 
cial case set up by him is inconsistent with any such presump- 
tions The following passage from the judgment in Rakhal 
Chandra Ghose v. Durga Das' makes this point very clear: 


“. . Where definite evidence of acts of possession is forthcoming there 
13 no difference between the proof of posscssion in the case of jungle, waste or 
uncultivated lands and in that of cultivated lands! But whereas in the 
case of cultivated lands the plaintiff will fail if he does not prove his pos- 
session within 12 years, in the case of jungle or waste lands, if he proves 
his title, there is a presumption in his favour where, having regard to the 
nature of the land, possession cannot be expected to be proved by acts of 
actual user and enjoyment. Jf, however, the plaintiff asserta that_he excer- 
eised acts of ownership upon the land and adduces evidence in support cf 
such assertion, he cannot, where such evidence 18 disbcheved hy the Court, 
turn round and rely upon any presumption, because the case set up by 
“him negatives the existence of cargumstances which would give rise fo 
the presumption, and is inconsistent with it” 


In the present case it is stated in the plaint that the plain- 
tiffs were in possession of the suit plot, that they tried to erect 


l 1, (1922) 67 I.C. 673 
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a temple on it and then erected a Nandavanam; and while 
they were in such effective occupation and enjoyment the de- 
fendants trespassed and began to build a wall on the plot in 
question (see paragraphs 7, 12 and 13 of the plaint). In this 
connection it should also be noted that not content with saying 
that they were in such effective occupation of the suit plot they 
relied upon the possession and enjoyment to such an extent that 
they claimed also prescriptive Htle to the land by adverse pos- 
session (see paragraph 13 of the plaint). Evidence in support 
of these pleas was also adduced by them. These circumstances 
would show how inconsistent is the present plea of “presump- 
live possession” with the actual case put forward by them in the 
plaint and sought to be supported by their evidence. 
The defendant’s evidence of possession of the sux plot 
on their behalf for over 7 years was intended only to 
rebut the actual dispossession in 1924 alleged by the 
plaintiffs. Having regard to the case put forward by the 
plaintifs, the defendants were not called upon to prove any case 
of adverse possession for over 12 years. In my opinion the onus 
was rightly thrown by the lower Courts on the plaintiffs of prov- 
ing possession of the property within 12 years of the suit; and 
as the evidence on the question of possession was disbelieved 
by the lower appellate court the suit was rightly dismissed. I 
would therefore dismiss this second appeal with costs. 

K.C. Appeal disinissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr, JUSTICE CURGENVEN AND MR. JUSTICE 
BHASHYAM AIYANGAR. 


V. Guruvappa Chetty .. Appellant® (PIff.) 
v. 
Thayarammal and others .. Respondents (Defts.), 


Restuntton of conjagal righis—Stul for—Mavttamability—Crimtal Pro- 
cedre Code (F of 1898), S. 488—Order for mautienance by conseni—t f 
a bar 

A consent order under S 488 of the Code of Criminal Procedure is, as 
such, no bar to a smt by the husband for restitution of conjugal mghts, 
unless, indeed, the husband had consented not merely to the order for 
maintenance but that in all circumstances the wife should live apart from 


him. 
Appeal against the decree of the Court of the City Civil 
Judge, Madras, in O.S. No. 477 of 1927. 


“*City Civil Court Appeal No. 13 of 1928. 27th October, 1930. 
R—55 


— 











Sovugan ` 
Chetty 
v. 
Kannappa 
Chetty. 


434 THE MADRAS LAW JOURNAL REPORTS. [VOL.. 


R. V. Seshagiri Rao for appellant. . 


P. Fiswanatha Atyar and V. N. Srimwasa Rao lor 
respondents. 


~ 


The judgment of the Court was delivered by 

Curgenven, J—The plaintiff sued as against his wife, the 
first defendant, for restitution of conjugal rights and as against 
defendants 2 to 4, who are respectively his wife’s parents and 
brother, for an injunction restraining them from in any manner 
interfering with him and his wife and from keeping his wife 
away from him without his consent. The learned City Civil 
Judge has dismissed the suit upon a finding upon what may be 
termed a preliminary issue, the second. — 

The plaint was filed on the Sth of August, 1927, and it 
appears that on the 31st of May of that year a consent order 
was passed by the Presidency Magistrate, Georgetown, be- 
tween the same parties under S. 488 of the Code of Criminal 
Procedure in these terms: “By consent of both parties, sum of. 
Rs. 6 per mensem is ordered for the maintenance of the peti- 
tioner by her husband, the counter-petitioner.” The learned 
City Civil Judge is of opinion that, as the plaintiff has expressly 
consented to such an order, it operates as a bar to his suit for 
restitution of conjugal rights. Now it is not contended that 


_ where an order is passed under 5. 488 after consent, it operates 


as such a bar. In fact there is now statutory recognition of 
the independence of the Civil Court in this matter by the enact- 
ment of sub-section (2) of S. 489 of the Criminal Procedure 
Code, the Magistrate being required to modify his order in 
consequence of any decision of a competent Civil Court. 
Does the circumstance that the order in this -instance 
was a consent order make any difference? We think 
that it clearly makes no difference, unless it appears that 
something more than a consent to the order of the Magistrate 
was involved. In considering what the consequence of consent 
to such an order must be, we must consider the scope of the 
order which was consented to, and there is no reason to suppose 
that such an order, even when passed after consent, would have 
an effect in excess of an order passed without such consent. 
For instance, we cannot suppose that the provisions of S. 488 
(4) and (5) which enable a Magistrate to cancel his order, or 
af .S. 489 (1) which enable him on proof of a change in the 
husband’s' circumstances to modify it, would, be affected by the 
fact. that the original otder was not passed on an adjudication 
butt by. consent. Now would: the fact of consent exclude the 
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operation of sub-section (2)-of S. 489, already alluded to. 
Unless, therefore, it were expressed in the consent given that- 
the consenting party agreed that in all circumstances the wife 
should live apart from him and should be entitled to the main- 
tenance agreed upon, we are clearly of the opinion that it cannot 
operate so as to extend the scope of the order or to restrict the 
jurisdiction of the Civil Court to supersede it. We have been 
asked to frame an issue inquiring whether in the circumstances 
of the present case the consent given was not merely to the order 
in the terms in which it is drafted but was more unqualified and 
in effect a consent that the wife should live apart and should 
receive maintenance without such limitations as the order neces- 
sarily imposes. But we cannot find any such position taken up 
in the first defendant’s written statement as would warrgnt such 
a course. In fact in paragraph 8 it is clearly said that the plain- 
tiff agreed to a consent order on the maintenance application if 
the hurt case which was filed at the same time by the first defend- 
ant was compounded, that the hurt case was accordingly com- 
pounded and a consent order passed, and paragraph 12 carries 
the matter no further because it only expresses the contention 
that the suit is not sustainable until the consént order of main- 
tenance is set aside. We think, therefore, that the order carry- 
ing, as it must, the ordinary consequences of an order passed 
under S. 488 of the Code of Criminal Procedure is no bar to 
the plaintiffs claim and we must accordingly answer issue No. 2 
by saying that the suit is maintainable. 

We accordingly set aside the decree of the Lower Court 
and remand the suit for trial upon the remaining issues. Costs 
will abide the event. The appellant will be entitled to a refund 
of the Court-fees paid on the Memorandum of Appeal.  ' 


S.R. Decree set aside and case remanded. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—Mr. JUSTICE VENKATASUBBA RAO. 


C. Abdul Hakim Sahib and another .. Planuffs* 
v. 
Chattanadha Aiyar and others : .. Defendants. 


` Court Fees Act (VII of 1870), Ss 3 and 4—Fees payable on a suit trans- 
ferred from the City Civil Court to the High Couri—Cl (13) of the Leiters 
Patent—High Court-fees rules—S 107 of the Government of India Act— 
Madras City Ciuil Court Act (VII of 1892), $ 14. 
P EA E EE SE E A E E, 
*Application No 2257 of 1930. ` : 26th November, 1930. 

CS No. 532 of 1930. on the file of the High Court 

O.S, No, 416 of 1929 on the file of the City Ciyil Court, Madras. 


Abdal Hakim 
Sahib 


y. 
Chattanadha 
Aliyar. 
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Where a suit was transferred from the City Civil Court to the High 
Court under cl (13) of the Letters Patent, on the questions (1) whether 
Im a suit so removed and tried by the High Court as a Court of Extra- 
ordinary Orginal Jurisdiction, Court-fees are leviable under the Court Fees 
Act or upder the High Court-fees rules, and (2) whether, when a suit filed 
in the Cıty Civil Court is so removed, it follows the general rule or is 
governed by any special rules, 


Held that, though when a suit is transferred under cl. (13) of the 
Letters Patent the Court-fees leviable are governed by the Court Fees 
Act and not by the High Court-fees rules, in cases removed from the City 
Civil Court the Court-fees payable are those in force in the High Court 
as a Court of Ordinary Original Jurisdiction, as the position 1s expressly 
governed by S. 14 of the Madras City Civil Court Act (VIT of 1892). 

' Besant v. Narayaniah, (1914) L.R. 41 I.A. 314: I.L.R. 38 M. 807- 
27 M.L.J. 30 (P.C.) referred to. 


© V. V. Srinivasa Atyangar and K. P. Ramakrishna Aiyar 
for 2nd plaintiff. 

J. A. Pinto for 1st defendant. 

The Court delivered the following 


JUDGMENT.—This matter has been posted for being spoken 
to. While the ruling I gave the other day applies generally to suits 
removed to the High Court under cl. (13) of the Letters Patent, 
it cannot govern cases transferred from the City Civil Court, as 
a special Act appliés in that case. The question at present arises 
in such a case and I therefore desire to amplify my ruling so 
as to make it applicable also to cases of that description. 

The questions I have to decide may be thus stated: 

(1) When a suit is removed and tried by the High Court 
as a Court of Extraordinary Original Jurisdiction, are Court- 
fees leviable under the Court Fees Act or under the High Court 
Fees .Rules? 

(2) When a suit filed in the City Civil Couft is so removed, 
does it follow the general rule or is it governed by any special 
provisions? | l 

I must first turn to the Court Fees Act. Chapter II of that 
Act relates to fees in the High Courts and in the Presidency 
Small Cause Courts; Chapter III to fees in other Courts and 
in public offices. (See titles at head of these two Chapters.) 
What we have to deal with at present is Chapter II, which con- 
sists only of three sections. The first of those sections is S. 3. 
The distinction between S. 3 and S. 4 must be carefully observ- 
ed. Whereas the latter gection prescribes the Court-fee, the 
former, subject to an exception which I shall notice presently, 
merely regulates the mode of collection. S. 4 enacts that no 
document specified in the first or the second schedule of the Act 
as chargeable with fees shall be filed in or received by the High 
Court in certain cases, unless, in respect of such document, there 
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be paid a fee of an amount not less than that indicated by either gaa trees 
of the said schedules as the proper fee for such document. The p. 
cases are thus specified: | eta 

Cases coming before the High Court— A 

(1) in the exercise of its extraordinary original civil jurisdic- 
tion; > 
(2) in the exercise of its extraordinary original criminal 
jurisdiction: 

(3) in the exercise of its jurisdiction as regards appeals 
from the judgments of one or more Judges of the said Court 
or of a Division Court; 

Original Side appeals are however excluded; 

(4) in the exercise of its jurisdiction as regard appeals 
from the Subordinate Courts; 


(5) in the exercise of its jurisdiction as a Court of refer- 
ence or revision. 


It follows from this section, that in cases coming up before l 
the High Court in the exercise of its other jurisdictions, the fees 
prescribed by the Court Fees Act are not, as such, leviable. For 
instance, in Original Side Suits and Original Side Appeals, the 
fees chargeable are not governed by the Court Fees Act. Sec- 
tion 4 in its language resembles S. 6 which occurs in Chap. III. 
With these remarks, let me now examine the other gection to 
which I have referred, namely, section 3. 

It provides that the fees 


(1) payable by the clerks and officers`of the High Court by 
virtue of the power conferred by S. 15 of the High Courts Act, 
1861 (now S. 107 of the Government of India Act): : 

(2) chargeable in such Courts under No. 11 of the first and 
Nos. 7, 12, 14, 20 and 21 of the second schedule of the Act; 

(3) chargeable in the Presidency Small Cause Courts and 
their offices; - 
shall be collected in the manner prescribed by the Act. 


This is a most clumsily worded section. The Court Fees 
Act, it has been repeatedly pointed out, is full of defects and 
imperfections. (See the valuable introduction to Mr. Satya- 
murthi Aiyar’s Commentaries on the Court Fees Act, Ed. 1930). 

[ am not aware of any decision which has adverted to this parti- ° 
cular defect; but S. 3, in my opinion, is clearly an instance of -° 
bad drafting. So far as its language goes, it does not profess 

to prescribe a Court-fee; it purports on the contrary to deal only 
with the mode of collecting it. But by implication it prescribes 


Abdul Hakim 
Sahib 
r, 


Chattanadha 
Alyar. 
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a Court-fee in certain cases. That is the effect of the second 
clause which runs thus: 


‘tor chargeable in each of such Courts under No. 11.of the first and Nos 7, 
12, 14, 20 and 21 of the second schedule to this Act annexed.” 


Of those mentioned above, Art. 11 of the first schedule and 
Art. 12 of ‘the second, deal with certain matters falling within 
the High Court’s exercise of Testamentary Jurisdiction and 
similarly Arts. 7, 14, 20 and 21 deal with matters pertaining to 
its Matrimonial Jurisdiction. 

The effect of the two sections may then be shortly stated 
thus. In certain cases coming before the High Court, the Court 
Fees Act itself prescribes the fee leviable? (Section 4 and 
cl. (2) of S. 3.) In all other cases coming before that Court, 
the Count Fees Act lays down only the mode of collecting the 
Court-fee. (Section 3, cl. (1).) In the case of the Presidency 
Small Cause Courts also, it merely prescribes the mode of collect- 
ing the fee. (Section 3, cl. (3).) 


As I have said, the question I have to decide is, what are the 
Court-fees leviable in a case tried by the High Court in the exer- 
cise of its Extraordjnary Original Civil Jurisdiction? The Court 
Fees Act says, that, in such a case, the fees leviable are those pre- 
scribed by the Act itself. But the High Court has framed its own 
Court Fees Rules. In the preamble to those rules, it is stated 
that the tables-of fees set forth shall be used and observed in the 
High Court in all cases inter afta coming before it “in the exercise 
of its ordinary and extraordinary original jurisdiction.” So 
far as the Ordinary Original Civil Jurisdiction is concerned, the 
Court Fees Act, as I have shown, does not itself prescribe the 
fees chargeable. To that extent, the High Court’s power to 
frame its own rules is undoubted. But as regards the extra- 
ordinary original civil jurisdiction of the High Court, the Court 
Fees Act directly applies. Can the High Court make rules for 
observance in cases falling within this jurisdiction, overriding 
the provisions of the Court Fees Act? This is the question I 
have now to decide. I must first mention that the preamble 
as it originally stood did not contain the words “and extraordi- 
nary.” These words were added by an amendment made in 
1927. Then we must enquire from where the High Court 
derives its power, to make rules in regard to its Court-fees. 


*Barring S. 107 of the Government of India Act (repealed S. 15 


* of the High Court Charter Act), no other provision conferring 


the power is traceable. That section says that each of the High 
Courts may settle tables of fees to be allowed to the Sheriffs, 
Clerks and Officers of Courts, Section 3 of the Court Fees 
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Ach assumes that the fees payable to such clerks and officers 
are by virtue of this very section.- It is these fees that S. 3 
prescribes shall be collected in the manner provided by that Act. 
The mode of collection is regulated by S. 25, which enacts inter 
alte that the fees referred to in S. 3 shall be collected by stamps. 
My reason for referring to S. 3 of the Court Fees Act in this 
connection is, that it fortifies my view that the High Court's 
power to make rules is derived from S. 107 of the Government 
of India Act. That section is not happily worded. Its 
marginal note indicates that it deals only with the High Court’s 
powers in respect of Subordinate Courts. Clauses (a), (b), (c) 
and (2) deal only with such Courts. But cl. (4) is more general 
and deals with all Courts including the High Courts. [The 
word “such” is absent in cl (e).] 


If, then, it is from S. 107 that the High Court dare its 
power to make rules, does it place any limitation on such power p 
The proviso to S. 107 says that the table of fees to be framed 
shall not be inconsistent with the provisions of any Act for the 
time being in force. The Fees Rules which the High Courd 
has framed in respect of its extraordinary original civil juris- 
diction arg inconsistent with the provisions of the Court Fees 
Act. To that extent, they are wWira vires of the High Court. 
It therefore follows that when a suit is transferred under cl. (13) 
of the Letters Patent, the Court-fees leviable are governed (sub- 
ject to the exception to which I shall presently refer) by.the 
Court Fees Act and not by the High Court Fees Rules, 

The same result follows from another line of reasoning. 
It has been held that the powers of the High Court in. dealing 
with suits transferred under cl. (13) of the Lefiers Pateni are 
those which, but for the transfer, might have been exercised 
by the Court from which the suit is transferred. Besant v. 
Narayana.’ This is enacted by cl. (20) of the ae eee 
which runs thus: 


“And we do further ordain that, with respect to re law or sate: and 
rule of good conscience to be applied to each case coming before the said 
High Court of Judicature at Madras, in the exercise of its Extraordinary 
Original Civil Jurisdiction, such law or equity and rule of good conscience 
shall be the law or equity and rule of good conscience which would have 
been applied to such case by any local Court having jurisdiction therein.” 


Then as to suits transferred from the City Civil Court, S. 14 
of the Madras City Civil Court Act (VII of 1892) provides? 


“When, under S. 13 of the Letters Patent for the High Court, dated 
the 28th day of December, 1865, or under S. 25 of the Code of Civil Pro- 
cedure (corresponding to S. 24 of the present Code—Act V of 1908) the 





1. (1914) L.R. 41 L.A. 314 1.L.R. 38 M. 807: 27 M.L.J. 30 (P.C). 
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uigh Court_has removed for trial by itself any suit from the City Court, 
tees on the scale for the time being in force in the High Court as a Court 
of Ordinary Orginal Civil Jurisdiction shall be payable in that Court m 
respect of the suit and proceedings therein: 

Provided. that, in the levy of any such fees which, according to the 
practice of the Court, are credited to the Government, credit shall be given 
to the plaintiff in the suit for any fee which in the City Court he has 
already paid under the Court Fees Act, 1870, on the plaint” 

This section expressly enacts that the fees leviable shall be 
orr the:scale in force, in the High Court, as a Court of Ordinary 
Original Civil Jurisdiction. It has been argued, that on a true 
construction, this section does not apply to the pleadings, but 
only to such proceedings as are taken Subsequent to the transfer. 
‘Tins argument fails to give effect to the words “the suit” as con- 
trasted with “and proceedings” in the above section. Moreover, 
the proviso makes the matter perfectly clear. It says, that in 
the-levy of the fees, credit shall be given to the plaintiff for 
any fee which in the City Court, he has already paid on the 
plaint. How is this credit to be given? - Let us take a concrete 
case. Supposing on the plaint when it was filed in the City 
Civil Court, a-stamp of the value of Rs. 130 was affixed, the 
suit is then transferred to the High Court. Credit has to be 
given under the section for Rs. 130. It specially confers on the 
plaintiff that benefit. When credit is being given, is the total 
of the Court-fees payable in the High Court to be taken into 
‘account or such total, minus the institution feer Under the 
-High Court Fees Rules, there are certain Court-fees payable 
in addition to the stamp on the plaint; for instance, a sum of 
Rs. 10 is leviable on the hearing of a suit for the first day and 
of Rs. 20 for every subsequent day; for each exhibit marked at 
a hearing, a sum of Rs. 2 has to be paid. If the total Court-fee 
Lis taken into account in giving credit, the result would be to 
make the plaintiff pay the excess fee on the plaint. But if the 
argument advanced is accepted, it leads to this. You must only 
take into account the total minus the institution fee—that is, 
the Rs. 130, which the plaintiff has already paid, goes merely in 
‘reduction of such fees as are payable exclusive of the stamp 
on the.plaint. In other words, the plaintiff in a suit transferred, 
may say: 

“I have already paid Rs. 130 in the City Civil Court. Give me credit 
to that extent in the hearing and exhibit fees.” 


: The result would then be, that for his plaint in the High 


e Court, he would have paid no fee at all. 


A construction that leads to such an absurdity must be reject- 
ed. The procedure indicated under the section is this. A 
certain amount is the aggregate of the Court-fees payable in the 
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High Court, the institution fee being but one item of such Court- 
fees. Towards this total, he must get credit for the Court-fee 
already paid on his plaint. 

It is also contended that the policy of the Court Fees Act 
is to forbid the filing of a document not properly stamped and 
that when a plaint 1s received in the High Court by reason of 
the transfer of a suit, it cannot be said that there is a filing of 
the plaint. This may or may not be a correct statement of its 
policy; but I have nothing to do with it. The present point is 
governed by an express statutory provision and it is my duty 
to give effect to it. I therefore hold that in cases removed from 
the City Civil Court, the Court-fees payable are those in force 
in the High Court as a Court of Ordinary Original Civil 
Jurisdiction. ° 

The suit now transferred is what was filed in the City Civil 
Court. The written statement contains a counterclaim. The 
plaint and the statement bear stamps of the value prescribed by 
the Court Fees Act; but if the High Court Fees Rules apply, a 
higher fee is payable, ceytain excess sums in respect of the 
plaint and the counter-claim, which the offige has demanded. 
In my judgment, these sums must be paid. I direct the plaintiff 
to pay them. 

K.C. Ordered accordingly. 


PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Patna. ] 


PRESENT:—Lorp BLANESBURGH, LORD MACMILLAN, SIR 


LANCELOT SANDERSON AND SIR GEORGE LOWNDES. - A 
Miss Dottie Karan and others .. Appellanis* 
U. 


Rai Bahadur Lachmi Prasad Sinha and others,.. Respondents. 


Indian Registration Act (XVI of 1908), Ss 32, 33, 34 and 87—Presenta- 
lion of mortgage-deed for registration—Speaal power of attorney—Altera- 
tion of date of mortgage in—No jurisdiction—Invalidity of regtstratton— 
No estoppel agatnst statute 


The mortgagors executed a special power of attormey on the 10th 
February, 1910, before the Sub-Registrar of Allahabad, whereby they em- 
powered the agent to present a mortgage-deed, dated the 8th Febrvary, 1910, 


for registration before the Sub-Registrar of Monghyr After the execution 


of the said power, but without the consent or by the authority of the 
cxecutants of the special power, the date of the mortgage-deed, as stated 
in the power, was altered to 4th October, 1910. Purporting to act under 


*P.C. Appeal No 92 of 1928. 16th December, 1930, 
Patna Appeal No 54 of 1927, 
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the power of attorney, as so altered, the agent on the Sth October, 1910, 
presented for registration to the Sub-Registrar of Monghyr a mortgage- 
deed, dated the 4th October, 1910, and the Sub-Registrar, without notang 
the said alteration of the date in the special power, registered Lhe mort- 
gage-deed. Held, that, having regard to the provisions of the Indian Regus- 
tration Act, 1908, sections 32, 33 and’ 34, the registration of the mortgage-deed 
was invalid and no mortgage was effected thereby. The special power was 
no authority for the agent to present for registration any mortgage, dated 
the 4th October, 1910, and as the special power was the only authority pro- 
duced to the Sub-Registrar of Monghyr, he had no jurisdiction to accept 
the mortgage for registration. Held, further, that this was not -merely 
a case of defect ol procedure, curable under section 87 of the Act, but 
disclosed a want of jurisdiction in the Registering Officer 

Held, also, that, assuming the mortgagors had represented to the mort- 
gagee that the agent had a special power to register the mortgage-deed for 
them and that he (the mortgagee) had acted upon such representation, 
these facts did not estop the mortgagors from challenging the validity of 
the registgation, inasmuch as the express provisions of the Registration Act 
were not comphed with 

Judgment of the High Court, Patna, reversed 

Appeal No. 92 of 1928 against a judgment and decree, dated 
the Sth August, 1927, of the High Court, Patna, setting aside 
a judgment and decree, dated the 20th December, 1923, of the 
Court of the Subordinate Judge of Monghyr. 

The principak question for dctermination on this appeal 
related ‘to the validity of the registration of a mortgage-deed, 
dated the 4th October, 1910, executed by the appellants~lefend- 
ants, in favour of plaintiff No. 1 (respondent). The material 
facts of the case are set out in their. Lordships’ judgment. 

Dube for appellants. 

Subba Rao for respondents. 

16th December, 1930. Their Lordships’ judgment was 
delivered by 

SIR LANCELOT SANDERSON.—This is an appeal against a 
judgment-and decree, dated the 9th August, 1927, of the High 
Court of Judicature at Patna, setting aside a judgment and 
decree, dated the 20th December, 1923, of the Court of the 
Subordinate Judge of Monghyr. 

The suit was brought on the 12th September, 1922, by 
Lachmi Prasad Sinha and his co-plaintiffs, who are members of 
a Hindu joint family, against Christiana Benshaw and her 
daughter, Dottie Karan, claiming to recover Rs. 21,770-6-3 in 
respect of principal and interest alleged to be due_on a mort- 
page, dated the 4th of October, 1910, and to enforce the said 
mortgage by sale of the mortgaged property. The Subordinate 
Judge dismissed the plaintiffs’ suit with costs. 


The plaintiffs appealed to the High Court, which allowed 
the appeal and made a decree for sale of the mortgaged property 
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in favour of the plaintiffs. Christiana Benshaw died while the 
appeal was pending in the High Court, and her husband, Samuel 
Benshaw and his daughter Mercia Benshaw, were added as legal 
representatives of the said Christiana Benshaw. , 

Dottie Karan, Mercia Benshaw and Samuel Benshaw have 
appealed against the decision of the High Court to His Majesty 
in Council. 

Christiana Benshaw first married Rai Babadur Dhiraj 
Karan, an Indian Christian. By him she had a daughter, Dottie 
Karan, who is the first appellant, and a son, David Karan, who 
died before this litigation began. 

After the death of her first husband, Christiana married 
the above-mentioned Samuel Benshaw, by whom she had a 
daughter, the above-mentioned Mercia :Benshaw. These two 
persons are the other appellants. 

Rai Bahadur Dhiraj Karan died on the 13th of December., 
1895, leaving him surviving his widow, Christiana, his son. 
David, and his daughter, Dottie. 

The plaintiffs’ case was that after her marriage to Samuel 
Benshaw, Christiana appointed him her agent, and gave him -a 
general power of attorney, dated the 6th April, 1898, that on 
or about the 6th May, 1909, Christiana Benshaw borrowed 
Rs. 500 from Lachmi Prasad Sinha on a note of hand; that as 
she required a further advance she arranged with Lachmi Prasad 
Sinha through her husband and agent, Samuel Benshaw, that 
he should advance a further sum of Rs. 2,500, and that her first 
husband’s share in Mahal Kamarpar should be mortgaged by her 
and her two children, David and Dottie Karan, as security for 
the two sums of Rs. 2,500 and Rs. 500, making a total of 
Rs. 3,000 and interest thereon. . 

It was alleged on behalf of the plaintiffs that on the 4th 
October, 1910, Christiana Benshaw, Dottie Karan and David 
_ Karan executed a mortgage-deed in favour of Lachmi Prasad 
Sinha at Monghyr in the presence of attesting witnesses, and 
that at that time the swn of Rs. 2,500 was paid by him to 
Christiana Benshaw. It was alleged that the month of Febru- 
ary had been inserted as the date at the end of the mortgage- 
deed, and that at the time of execution the word “February” 
was crossed or blotted out, and the date the 4th October, 1910, 
was inserted. : 

This was done, it was alleged, with the consent of the 
executants and the alteration was initialled by Samuel Benshaw. 

There is no doubt that a date in the mortgage has been 
crossed out, and it was alleged on behalf of the défendant- 


Sh Lancelot 
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appellants that what was crossed out was not only the month 
February, but also the day of the month, viz., the 8th. 


On the 5th October, 1910, the mortgage-deed was registered 
at Monghyr by the Sub-Registrar on the admission of exccution 
by Samuel Benshaw, who presented a special power of attorney 
dated the 9th February, 1910, purporting to have been executed 
by Christiana Karan (then Christiana Benshaw), Dottie Karan 
and David Karan before the Sub-Registrar of Allahabad on the 
10th of February, 1910. 


The defendants admitted their signatures to the mortgage 
deed, but they denied that they executed it at Monghyr on the 
4th October, 1910, or that they received any consideration 
money. ‘They alleged that they were at Allahabad on the 4th 
of Octoker, 1910, and they stated that they had not authorized 
Samuel Benshaw to admit execution of the mortgage, which was 
dated the 4th October, 1910, and that the only mortgage 
executed by them was dated the 8th February, 1910. 

The defendants further contended that the attestation and 


registration of the mortgage were not gccording to law, and that, 
therefore, the deed was inoperative as a mortgage. 


The, Subordinate Judge held that the executants were at 
Allahabad on the 4th October, 1910; that they did not go to 
Monghyr on that date; that the deed was signed at Allahabad 
and attested subsequently at Monghyr, and consequently, it was 
not validly attested. He also held that Mr. Benshaw had no 
authority to admit the execution of the deed, dated the 4th 
October, 1910, but only of a deed, dated the 8th February, 1910; 
and that the deed was not validly registered. He further held 
that as the executants did not go to Monghyr it followed that 
they did not receive the consideration money. In the result he 
dismissed the plaintiffs’ suit with costs. 


On the plaintiffs’ appeal, the High Court held that the mort- 
gage was duly executed at Monghyr in the presence of attesting 
witnesses; that Samuel Benshaw had authority to admit execu- 
tion of the mortgage-deed on behalf of the executants before the 
Sub-Registrar; that in any case, as the executants had repre- 
sented to Lachmi Prasad Sinha that Samuel Benshaw had such 
power and thereby induced Lachmi Prasad Sinha to act on that 


ə Tepresentation they could not now deny Benshaw’s authority, 
e and consequently, the deed was validly attested and registered. 


They also held that the executants received consideration money. 
They set aside the decree of the Subordinate Judge and ordered 
that a preliminary decree be drawn up for the amount due under 
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the mortgage together with costs in both Courts in favour of the 
plaintiffs. 


Against that decree of the High Court the defendants, Dottie 
Karan, Mercia Benshaw and Samuel Benshaw, have appealed 
to His Majesty in Council. As already stated, the two last 
mentioned defendants are parties to this appeal in their capacitv 
of legal representatives of Christiana Benshaw. 


Their Lordships do not find it necessary to give any deci- 
sion upon the questions of fact involved in the above-mentioned 
contentions of the parties, as to which the evidence was conflict- 
ing, and in respect of which the Courts in India arrived at 
different conclusions, because, in their Lordships’ opinion, this 
appeal can, and must, be decided upon the question relating to 
registration of the mortgage bond. 


As to the last-mentioned point there is no dispute as to the 
material facts. 


The special power of attorney executed by Christiana 
Benshaw, Dottie Karan and David Karan, under which Samuel 
Benshaw purported to act when he admitted execution of the 


mortgage-deed before the Registrar at Monghyr on the 5th 
October, 1910, is as follows:— 


‘We are Mrs. Christiana Benshaw Nee (sic), Mrs. Christiana Karan, 
widow of late Rai Dhiraj Karan Bahadur, Miss Dottee Karan, daughter 
dhd Mr. David Karan, son of late Rai Dhiray Karan Bahadur, residents of 
Mohalla Belan Bazar, Pargana, police station, sub-registry office and district 
Monghyr, at present residing at South Road, Allahabad, by nationality 
Christians, by occupation Zamindars 

‘We, the executants have executed a mortgage bond, dated 4th October, 
1910, for Rs 3,000 in favour of Babu Lachhmi Parshad Sinha, son of Babn 
Beni Ram, deceased, by caste Amast Kayasth, resident of Lachhmi Nagar 
Gogri, Pargana Pharkia, police station Gogri, district Monghyr, at present 
residing at Monghyr fort, by occupation a Zamindar, and have affixed our 
signatures thereon by our owr pen. As it is necessary and requisite for us 
to present the said bond before the Registrar of district Monghyr, and to 
have it registered, we of our own accord and free will, have appointed Mr 
Samuel Benshaw, husband of me Christiana Benshaw, by natonality a 
Christian, resident of Belan Bazar, Pargana Monghyr, police station Monghyr, 
district Monghyr, by occupation a Zamindar as our Mukhtar Khas (special 
agent) and we do declare that the said Mukhtar shall present the said 
bond containing our signatures before the Sub-Registrar of Monghyr, within 
the jurisdiction of the Hon’ble High Court in Calcutta, get the same registered 
on his own admission, on our behalf and aflix his signature as our Mukhtar, 
to his admission, and effect exchange of equivalents after the deed 1s register- 
ed. These acts done by the sud Mukhtar are and shall in every way be 
accepted and ratified by us as done by us as personally Therefore, we have 
executed this special power of attorney so that it may be of use when required. 

“Dated the 9th February, 1910. 

‘‘Christrana Karan now Christiana Bepshaw. 

‘Dottie Karan. 

“David Karan. 
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P. C. “Scribe —Muhammad Yasin, resident of Mahalla Belan Bazar, Monghyr, 
cae at present residing at Allahabad.” 
Misa Dotile | , i 
Karan On the special power there is an endorsement by the Sub- 
Rai Bahadur Registrar of Allahabad to the effect that the said power of 
Lachmi attorney was executed before him by the above-mentioned exe- 


Sinha. cutants on the 10th February, 1910, and the said power bears 
Eo a the seal of the Sub-Registrar of Allahabad. 

Sanderson. The said power also bears the name and seal of the District 

Sub-Registrar of Monghyr, and the date the 5th October, 1910. 

It 1s to be noted that the date of the mortgage bond referred 


to in the special power of attorney is given as the 4th October, 
1910. 


Inasmuch as the special power of attorney was executed on 
the 10tle February, 1910, and the executants state therein that 
they “have executed a mortgage bond,” it is obvious that the 
date “4th October, 1910,” could not have been in the special 
power when it was executed. 


Both the Courts in India have found that the date of the 
mortgage bond stated in the special power, when it was executed, 
was the 8th February, 1910, and that the said date, viz., the 8th 
F ebruary, 1910, had been altered to the 4th October, 1910. 

The High Court further found that the alteration must have 
been made after the registration’ of the special power had been 
effected at Allahabad on the 10th February, 1910. 


With this finding their Lordships agree. The High Court 
further held that the alteration must have been made at the 
instance of Samuel Benshaw, as the special power was in his 
possession. This may or may not be correct; it is, however, 
not? material for the consideration of the present question, for 
their Lordships are satisfied that there is no ground for holding 
that the alteration was made with the consent or by the authority 
of the executants of the special power. 

In the consideration of this question, therefore, it must be 
taken that the special power given on the 10th February, 1910. 
by the three executants to Samuel Benshaw, was in respect of a. 
mortgage bond, dated the 8th February, 1910, which the exe- 
cutants-stated they had executed. The executants thereby gave 
Samuel Benshaw power to present the said bond before the Sub- 
Registrar of Monghyr. 
> The question is whether the registration of the mortgage 

bond, dated the 4th October, 1910, which Samuel Benshaw 





1 ie, authentication under section 33, sub-section a (a) of the 
° Registration Act 
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purported to effect in pursuance of the above-mentioned special 
power was a good and valid registration. 

For the consideration of this question it is necessary to 
refer to certain sections of the Transfer of Property Act, 1882 
(IV of 1882), and of the Indian Registration Act (XVI of 
1908). 

Section 59 of the Transfer of Property Act, 1882, provides 
that: . 
“I9 Where the principal money secured ıs Rs. 100 or upwards, a 
mortgage cau be eftected only by a registered instrument signed by the 
mortgagor and attested by at least two witnesses.” 

This section applies to the mortgage in suit inasmuch as 
the principal money secured thereby was more than Rs. 100, and, 
therefore, the alleged mortgage could be, effected only by a 
registered instrument. 

By section 3 of the said Act “registered” means registered 
in British India under the law for the time being in force regulat- 
ing the registration of documents. The law regulating the 
registration of documents in force at the time when the mort- 
gage was executed was the Indian Registration Act of 1908, 
which came into force on the 1st January, 1909. 


Section 17 (1) (6) is as follows:— z 


‘‘The following documents shall be registered 1f the property to which 
they relate is situate ın a district ın which, and if they have been executed 
on or after the date on which, Act XVI of 1864, or the Indian Registration 
Act, 1866, or the Indian Registration Act, 1871 or the Indian Registration 
Act, 1877, or this Act came or comes into force, namely .— 

(b) Other non-testamentary instruments which purport or operate 
to create, declare, assign, limit or extinguish, whether in present or in 
future, any right, title or interest, whether vested or contingent, of the 
vaiue of Rs. 100 and upwards, to or in immoveable property ” 


Section 32 is the next material section. 


"32. Except in the cases mentioned in section 31 and section 89, every 
document to be registered under this Act, whether such registration be 
compulsory or optional, shall be presented at the proper registration office— 

“(a) by some person executing or claiming under the same, or, in the 
case ol a copy of a decree or order, claiming under the decree or order, or 

“(b) by the representative or assign of such person, or 

‘“(c) by the agent of such person, representative or assign, duly 
authorized by power of attorney executed and authenticated in manner here- 
inafter mentioned ” 


Sub-clause (c) is applicable to the facts of this case, inas- 
much as the alleged mortgage was presented for registration by 
Samuel Benshaw purporting to act under the above-mentioned 
special power. 

Section 33 specifies the powers of attorney which shall alone 
be recognized, and sub-section (1) (a) is applicable to this case, 
and is as follows:— 


i o 
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“For the purposes of section 32 the following poweis of attorney shall 
alone be recognized, namely— 

“(a) If the principal at the time of executing the power of attorney 
resides in any part of British India in which this Act is for the time being 
in torce,s a power of attorney executed before and authenticated by the 
Registrar or Sub-Registrar within whose district or sub-distnct the principal 
resides ” 

Section 34 provides for the time within which the persons 
or their representatives must appear before the Registrar for pre- 
sentation, and sub-section (3) (c) provides that the registering 
officer shall thereupon in the case of any person appearing as a 
representative, assign or agent satisfy himself of the right of such 
person so to appear. 


In their Lordships’ opinion it is clear that the registration 
of the mortgage of the 4th October, 1910, was not effected in 
accordance with the above-mentioned provisions of the Registra- 
tion Act. 

An exaniination of the special power of attorney ought to 
have shown the Registering Officer to whom Samuel Benshaw 
presented the mortgage, that the matger was not in order. The 
special power on the face of it bore the date 9th February, 1910, 
and the endorsement by the Allahabad registering officer show- 
ed that it was executed before him on the 10th February, 1910. 
This special power was being used by Samuel Benshaw as an 
authority to present a mortgage which the executants in the 
said power were made to say that they had executed on the 
4th October, 1910, which disclosed an impossible state of affairs. 
Apart from this, however, it is clear, as already stated, that when 
the executants signed the special power of attorney the mortgage, 
which Samuel Benshaw was thereby empowered to present for 
registration, in fact, was dated the 8th February, 1910; that 
date was altered after the special power had been registered on 
the 10th February, 1910, but without the consent or authority, of 
the executants. 


In their Lordships’ opinion the special power was no 
authority for Samuel Benshaw to present for registration any 
mortgage, dated the 4th October, 1910, and inasmuch as the 
special power was the only authority produced to the Register- 
ing Officer, that officer had no jurisdiction to accept the sani 
mortgage for registration. 

It was, however, argued on behalf of the plaintiffs, that 
section 87 of the Registration Act was material, and that by 
reason of the terms thereof the registration hous not be 
deemed invalid. 
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Section 87 is as follows :— 


“87. Nothing done ın good faith pursuant to this Act or any Act herehy 
repealed, by any registering officer, shall be deemed invalid merely by reason 
of any defect in his appointment or procedure.” 


Their Lordships are unable to accept this contention. The 
facts of this case do not show a defect of procedure; but, on the 
contrary, they do disclose a want of jurisdiction in the Register- 
ing Officer. 

It was then contended on bebalf of the plaintiffs that the 
general power of attorney, dated the 6th April, 1898, and given 
by Christiana Benshaw to Samuel Benshaw was sufficient autho- 
rity to enable him to present the mortgage in suit for registration. 
This contention is without any substance. 

The power of attorney given by Christiana Benshaw alone 


was no authority to Samuel Benshaw to present a mortgage pur- . 


porting to be given by Christiana Benshaw, her son and daughter. 


Further, as far as their Lordships are aware, the general 
power of attorney was not produced to the Registering Officer 
or acted upon by him. 

The High Court werg of opinion that the evidence of the 
plaintiff Lachmi Prasad Sinha showed that fhe executants re- 
presented to him that Samuel Benshaw had a special power to 
register the mortgage bond for them, that he acted upon such 
representation, and that consequently it was not open io the 
defendants to challenge the validity of the registration. Even 
assuming the facts as found by the High Court, their Lordships 
are of opinion that they cannot constitute any estoppel in this 
case having regard to the fact that the express provisions of the 
Registration Act have not been complied with. 

Their Lordships are of opinion that the mortgage bond ‘in 
suit was not registered in accordance with the provisions of the 
Indian Registration Act; accordingly it was not a registered 
instrument, and no mortgage was effected thereby.. 

For these reasons and without expressing any opinion on 
the other issues raised in the case, their Lordships will humbly 
advise His Majesty that the appeal should be allowed, the judg- 
ment and decree of the High Court set aside, and the decree of 
the Subordinate Judge restored. The plaintiffs must pay the 
costs of the defendant-appellants in the High Court and of 
this appeal. ° 

Solicitor for appellants: H. S. L. Polak. 

Solicitors for respondents: Douglas, Grant and Dold. 

K.J.R Appeal alowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—Mr. Justice WALLACE AND MR. JUSTICE 
BARDSWELL. 


Kunhi Kutti Ali and another .. Appellans* (Detts.) 
v 


Muhammad Haji (died) and others .. Respondents (PIFS.). 


Malabar Law—Aarnevai—Lease by—Suu to set asıide—jJiunor members 
—Right of—Cwil Procedure Code (V of 1908), O 26, R 10 (3)—Issue of 
two Conmiusstons for same purpose—Inepropriety 

A pattadharam executed by the Karnavan of a tarwad granting a 
kuzhikanom lease for a period of twelve years is an ordinary act of 
management within the competence of the Karnavan and no suit is mamn- 
tainable by a junior member of the tarwad to set it aside in the absence 
of exceptional circumstances 


Abdulla Koya v. Eacharan Nair, (1917) 35 M.L.J. 405; Ottaparakkal 


- Lhashath Soopi v. Marwanuna, (1919) 38 M.L J. 207 and Kishakkumbrait 


Moideen v. Koyambraih Murkothkand:, (1927) 108 1.C, 738, followed 

Packt v. Muhanimad, (1925) 49 M.L.J. 513, referred to. 

P. P. Kunhawiod Hajee v. P P. Kuthath Hayee, (i881) I.L.R. 3 
Mad. 169; Anantan v. Sankaran, (1891) I.L.R. 14 Mad. 101; Vatavatia 
Nair v. Kuppassan Menon, (1918) 36 M.L.J. 630, Chowkaran Kunhi 
rocker v. Chowkaran Maltkaimal Vaha Bappotty, (1919) 37 M.L.J. 544; 
Koppassa Menon y. Kalhani Ammal, (1923) 45 M.L.J. 258; Ara Pedtkayil 
Hikkuiti v. Kalendan, (1890) 1.L.R. 14 Mad. 207: 1 M.L.J. 227, Chappan 
v. Raru,e(1912) I.L.R. 37 Mad. 420 and Afanavadan v. Sredevi, (1926) 
IL.L.R. 50 Mad. 431: 52 M.L.J. 277, distinguished. 


A second commission should not be issued by the Court for the same 
purpose for which the first was issued, unless the Court ıs dissatisfied with 
the report of the first, in which case, the Court should not take into cousidera- 
tion the report of the first Commissioner 

Appeal against the decree of the Court of the Subordinate 
Judge of South Kanara in O.S. No. 55 of 1922.. 


. T, Rangachariar and FP. Govinda Menon for appellants. 
K. P. Sarvothama Rao and B. Pocker for respondents. 
The Court delivered the following 


JUDGMENT.—The suit under appeal has been brought as a 
representative suit by a junior member af a Marumakkathayam 
Tarwad for a declaration that the pattadharam granted on 18th 
July, 1922, by defendant 1, who is the present Karnavan, is not 
valid and binding on the plaintiff, his tarwad or the suit pro- 
perties and for delivery of the suit properties to the plaintiff on 
Dehalf of the tarwad. Tbe tarwad consists of two branches, 
the descendants of two women, Alliathe and Birambi, who were 
sisters. The defendants are all of the branch of Birambi, while 
the plaintiff belongs to that of Alliathe and claims to be the 


—a 





*Appeal No. 128 of 1925. 8th September, 1930. 
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senior anandravan, though this claim is challenged. The plain- 
tiff asserts that the suit pattadharam has been granted by defend- 
ant 1 to two members of his own branch with a view to defraud- 
ing the plaintiff of the benefit of the great improvements which he 
has effected to the suit lands, while it prejudices the tarwad, on 
whose behalf the suit is brought, in that the amount of rental fixed 
under it is far too low. The Court below has found that the 
suit pattadharam was not executed by defendant 1 in the bona 
fide exercise of his powers of management as karnavan of the 
tarwad, but for the purpose of enriching members of his own 
tavazhi at the sacrifice of the interests of the entire tarwad, and 
it has, therefore, granted a decree to the plaintiff as prayed for. 
Against this decision defendants 2 and 3 are appealing. 

It has been urged for the appellants and for defendant 1 
as second respondent that the suit is not maintainable on two 
grounds. The former of these grounds is that leave has not 
been properly obtained by the plaintiff to sue in a representative 
capacity. This, however, is a point that we cannot allow to be 
taken. The plaintiff definitely states in paragraph 14 of his 
plaint that he has obtained the leave of the Court to sue on be- 
half of the tarwad and this recital has not been challenged in 
any written statement, nor was any issue taken as tot We 
have to presume in these circumstances that there was no irregu- 


larity in the proceedings in the trial Court and that the plain- 


tiff was properly permitted to bring the suit as a representative 
one. 

The other ground is more important. It is that the grant 
of the pattadharam by defendant 1 was an ordinary act of 
management by the karnavan, in the exercise of his legitimate 
powers; and that consequently no suit can be brought by a junior 
member of the tarwad to have it set aside but that if the view of 
the learned Subordinate Judge in this particular instance as to the 
nature of the act of the karnavan that is in question is correct, 
then the proper remedy was to bring a suit for the karnavan’s 
removal. ‘There is no dispute as to the correctness of the view 
expressed in the Lower Court’s judgment that, on the face of 
it, the suit pattadharam, which grants a kuzhikanom lease for 
a period of twelve years, is an ordinary act of management 
within the karnavan’s competence. Stress is laid on Abdulla 
Koya v. Eacharan Nasr’ in which a Bench of this Court has 
remarked in the matter of a suit as to a Mefcharth granted, as 
it was contended, improperly, by a karnavan: 


—— ay 
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‘No doubt if a karnavan habitually grants improvident leases and 
tliereDy renders himself unable to fulfil his obligations towards the other 
members of the tarwad, this would be a ground for removing him from 
the karnavasthanam, but we do not think that a particular lease can be 
declared to be invalid as against the lessee merely because it 1s not proved 
to be Beneficial to the tarwad To fetter a karnavan’s discretion in this 
way would be to render his whole management of the property liable to 
criticism and reversal at any moment.’’ 


Again in Kishakkumbrath Motdin v. Koyanibrath Murkoth- 
kandg it has been held by a Bench of this Court that where 
a kanom is executed by a karnavan of a Malabar 
tarwad for the purpose of paying off a debt binding on the 
tarwad, the Court is not required to investigate with meticulous 
care whether the transaction was a prudent one or whether there 
was necessity for entering into such a transaction for the pur- 
pose of raising the necessary amount. On the other hand, a 
number of decisions have been quoted to us to show that in the 
case at any rate of kanoms that have been improperly granted, 
the Court will interfere, and that at the instance of junior 
members of a tarwad. One of these is Unis v. Kunchi Amma, - 
which dealt with a suit brought to*recover property that had 
been improperly d@lienated by a karnavan under a kanom. The 
point, however, for decision in that case was one of limitation 
while the kanom had been executed by a previous karnavan who 
had been removed from office, and the suit was brought by two 
persons who claimed to have been appointed managers by a 
decree of Court. In Anantan v. Sankarat* it was held that 
junior members of a tarwad could maintain a suit against their 
karnavan, senior anandravan and others for a declaration that 
a kanom was invalid and for recovery of properties. In that 
cage, however, the kanom was'granted not by the karnavan but 
by the senior anandravan to whom the karnavan had delegated 
the management under a karar, and emphasis was laid on the 
fact that the time for filing.the suit had almost expired and that 
the karnavan, who was joined as a’defendant had failed to sue. 
It is to be observed that in V. K. Packi v. V. K. Muhammad’ 
it has been remarked that this decision in so far as it suggests 
the broad proposition that in all circumstances the junior mem- 
bers will be entitled to sue when the karnavan has failed to do 
so seems to be opposed to all the prior and subsequent decisions, 


ə but that on the actual facts the case came within the accepted 


e Principle that the anandravan may be permitted to sue when the 


_———.. 
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karnavan has disabled himself from bringing such a suit, that Kunbi Kutti 
is when the circumstances are exceptional. Vatavatia Nair v. > 
Kenath Puthen Vitel Kuppassan Menon? deals with a suit Mohammad 
brought by a senior anandravan for having set aside a kanom ane 
granted by the karnavan in office who was defendant 2. The 
suit was allowed on the principle that a kanom granted, as had 
been in that suit, by way of renewal of an earlier kanom the 
term of which had not expired, was not binding on the tarwad 
except on proof of necessity or benefit to the tarwad of which 
proof was lacking. Chowkaran Kunis Pocker v. Chowkaran 
Mahkaimal Valia Bappotty" is a case in which a junior member 
of a tarwad successfully sued to recover properties for which 
a kanom had been given, but it was a case in which the kano 
had been granted by a previous karnavan. ‘The plaintiff in that 
case had obtained permission to sue on behalf of all the members. 
In Koppassa Menon v. Kalhant Ammal the senior anandravan 
brought a suit to set aside a kanom that had been renewed pre- 
maturely by the karnavan in office who was a defendant, and 
lost the suit not because he had no right to maintain it but be- 
cause it was held that in the circumstances the renewal was 
proper. - ; 
It would thus appear that a junior member of a tarwad 
may bring a suit to set aside even a kanom that has been execut- 
ed by a karnavan who is still in office; but that he can only do 
so in exceptional circumstances is shown by the decision in 
Ottaparakkal Thashath Soopi v. Charichal Palhkkal Martyamma.® 
There it was held that except in very special circumstances where 
the karnavan is proved to be guilty of gross misconduct and 
collusion, it is not competent to the junior members of the 
tarwad to sue for redemption of a kanom’ granted by their 
karnavan. 


Bikuitt v. Katendan’® deals with a case of a deed of gift 
and holds that junior members of a tarwad could bring a suit 
for the cancellation of such a deed, but this was in exceptional 
circumstances in that the karnavan, who was defendant 1, could 
not maintain the deed in that it had been granted by himself. 


P. P. Kunhamod Hajee v. P. P. Kistttath Hajee indicates 
what is an appropriate remedy in the event of a grossly improper 
lease being granted by the karnavan in office, what it finds being, 
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that the grant of a very improvident lease following on a course 
of conduct pursued for some years, in which the interests of the 
tarwad were persistently disregarded, is sufficient ground for re- 
moving the karnavan from the management of the tarwad pro- 
perty. That this is an appropriate remedy is also indicated in 
Abdulla Koya v. Eacharan Naw’ to which reference has been 
made in para. 3 above. No case has been shown to us in which a 
suit has been brought successfully by a junior member of a tarwad 
against his karnavan, praying for such relief as has been granted 
to the plaintiff in respect of such an ordinary act of manage- 
ment as the granting of a twelve-year kuzhikanom lease. Our 
attention has been called to Chappan v. Rar in which it has 
been remarked that the property of a tarwad is vested in its 
members, who, when the karnavan makes an alienation that is 
not binding on them, can sue to recover possession and may do 
so on their title without even asking for the alienation to be 
set aside, it being for the alienee to prove that the alienation 
was binding on them. That, however, was a case in which the 
alienation by the karnavan was by way of a mortgage. The 
case for the plaintiff 1st respondent in this connection receives 
most assistance from some remarks of Jackson, J., in Manavadan 
v. Sredevi. In his judgment in that case the learned Judge 
has stated that the rights of the junior members of a tarwad 
are confined to suing for maintenance, to suing for cancellation 
of any transaction entered into by the karnavan to the detriment 
of the family and to suing for his removal. The junior members 
sued in that case for the removal of the karnavati on allegations 
of fraud and misappropriation of family funds and it was held 
that they could not as a matter of right, when suing for such 
reliéf, ask for the karnavati to render general accounts. As a 
matter of fact the karnavati, a woman, ceased in the course of the 
suit to occupy her position as such because by the rule of family 
succession she moved to a higher sphere. In such circumstances 
it was found that the plaintiffs had no cause of action. They 
were entitled to sue for a decree removing defendant 1 from 
management and to contend that, if she gave no account by way 
of rebutter of their proved allegations, such a decree should be 
granted and defendant 1 should be removed. As, however, the 
removal was already an accomplished fact such a contention would 


ebe idle. The judgment then goes on to remark that the plaintiffs 


a 
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Lx] THE MADRAS LAW JOURNAL REPORTS, 455 


might have brought their suit in a different way, that each proved 
defalcation might be set aside and defendant 1 held liable. These 
remarks, however, as to the kind of suits which junior members 
ot a tarwad are entitled to bring, are by the way and have no 
bearing on the point which the case actually decided and, in any 
case, they have to be considered along with what has been laid 
down in the other decisions to which reference has been made 
already. These make it clear that when the alienation which is 
attacked as fraudulent, improper or to the detriment of the tarwad 
does not amount to more than a lease, a suit to set it aside can 
only be brought in exceptional circumstances. It is unneces- 
sary in this particular case to say more than this, apart from 
reiterating that no precedent has been shown to us for such a 
relief as has been granted in this suit, in a suit framed as this 
has been, as we are satisfied that in this case no circumstances 
have been shown to exist which would justify its being regarded 
as one in which the plaintiff is entitled to exceptional treatment. 
[His Lordship dealt with the evidence and continued.] 


We come, then, to the question of rental in which connection 
the learned Subordinate Judge has taken largely into considera- 
tion the reports of two Commissioners, both of whom have 
reported on the probable yield of the suit lands. ° 


We have in the first place to remark that the Lower Court 
should not have issued two separate commissions to deal with 
one and the same subject and to treat the reports of both the 
Commissioners as evidence in the case. The exact circumstances 
in which he came to issue the second commission do not appear 
from the record that has been placed before us, but the second 
commission should not have been issued, unless it was thoyght 
that the report of the first Commissioner was not satisfactory in 
which case the earlier commission should have been wiped out 
altogether and attention should have been paid only to what was 
reported by the second Commissioner. Instead of this the learned 
Subordinate Judge has balanced the report of one Commissioner 
against that of the other and has expressed a preference for 
the views of the first Commissioner. In taking this course he 
has acted with great impropriety and contrary to what is con- 
templated by O. 26, R. 10 (3) of the Civil Procedure Code. 
Though the practice which he has adopted may be one that is 


prevalent in Malabar it is one that should no longer be continued ° 


as has been pointed out in clear terms by this Court in Ambt 
y, Kunly Kavamina.™ 
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[His Lordship then examined the evidence and held that 
there was no evidence to justify the finding of the Lower Court 
about the inadequacy of the rent fixed under Exhibit VI and 
concluded as follows :] 


The result, then, is that the appeal succeeds. The decree 
of the Lower Court is reversed and the suit is dismissed with 
costs to the defendants 1, 2 and 3 in this Court and in the Court 
of first instance. 


S.R. Appeal allowed. 
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because it was ‘‘used for educational purposes” within the meamng of 
S 8&3 (a) The words “which are open to the public and from which 
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grounds’’ and not to “buildings used for educational purposes ”’ 

_ Meaning of the term ‘‘public purposes” discussed 
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“Secretary of State, (1911) 13 Bom L.R. 1097, referred to 
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The Court delivered the following 


J uDGMENT.—This second appeal raises the question whether 


the respondent is exempt from liability to pay “property tax” with 
respect to a building known as “Arrack Godowns’’—a place 
within the Municipal limits of Trichinopoly—under S. 63 (1) 
(a) of the old Municipal Act (IV of 1884) and S. 83 (a) of the 
present Municipal Act (V of 1920). 

The facts are not disputed. The respondent is the pro- 
prietor, headmaster and manager of the Aryan Secondary School 
located in a building known as “Arrack Godowns” at a place 
called Teppakulam. The appellant is the Municipal Council of 
Trichinopoly represented by its Chairman. The respondent 
purchased the building from the Government (See Ex. C) for 
“school purposes only” for the price of Rs. 4,081-40. The 
Municipality assessed “Arrack Godowns” to property tax and 
realised from the respondent Rs. 297-4-2 for the years 1917 to 
1921 by the issue of coercive process. The respondent claimed 
a refund of the amount from the Municipality on the 
ground that '“Arrack Godowns’” is exempt from taxa- 
tion. The refund being” refused, the respondent filed the 
suit out of which this second appeal arises to recover the amount 
with interest and also Rs. 1,000 being damages for treSpass in 
execution of the illegal warrant issued to collect the tax in 
question. The District Munsif awarded the respondent a re- 
fund of all the taxes excepting the tax relating to the year 1917 
which was disallowed as barred by limitation and also Rs. 500 
as damages. This decree was confirmed by the Subordinate 
Judge. This second appeal has been filed by the Municipality 
against that decree. 

The claim for the refund for the year 1917 does not now 
arise because the respondent did not file a cross-appeal in the 
Lower Court against the Munsif’s decree disallowing the claim. 
This second appeal relates only to (1) Rs. 208-10-9, property- 
tax due for eight half-years collected under the provisions of 
the old Municipal Act (IV of 1884), and (2) Rs. 58-14-2, pro- 
perty-tax for two half-years collected under the provisions of 
the present Act (V of 1920) and also to the damages awarded 
against the Municipality. 

I shall first deal with that part of the case which falls 
under section 63 (1) (a) of Act TV of 1884. S. 63 (1) (a), 
(b) and (c) runs as follows:— 


“If the Municipal Council notify, under S 50, that a tax shall be 
levied on buildings or lands or both in the Municipality, the Chairman 
shall impose such tax on all buildings or lands, or both, exempting (a) light- 
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houses, piers, wharves, jetties, choultries, hospitals, dispensaries and other 
buildings or lands, to the extent to which they are used for public, charitable 
or religious, but not residential purposes, (b) burial and burming grounds, 
and (c) buildings or lands belonging to the Municipal Council.” 

Under this section if the Municipality issues a notification 
under S. 50 of the Act it has the power to levy a tax on build- 
ings or lands or both within the Municipality (referred to as 
property-tax in the subsequent Act, that is Act V of 1920) unless 
the buildings or lands fall within the exceptions mentioned in 
clauses (a), (b) and (c). The respondent claimed exemption 
from the tax on ‘‘Arrack Godowns” under clause (a) on the 
ground that the building is used for “public, charitable purposes” 
as it was used for education which is a public and also a charitable 
purpose. The argument of the respondent that the purpose is 
also chiritable and on that ground also the building was exempt 
from liability to pay the tax was overruled by both the Lower 
Courts. In this Court he has tried to support the decree also 
on the ground that the building should be considered as being 
used for charitable purposes also. In the view that I take 
of the case it will not be necessary te deal with this part of the 
argument. ° 

The main question for consideration is whether the build- 
ing, having regard to ibe facis of the case, can be said to be 
used for public purposes in the sense in which that expression 
is used in the Act. It is not denied by the appellant’s learned 
advocate that the school, inasmuch as it is open to all the public 
and it imparts education, is used for a public purpose; but 
his argument is that unless the building is used exclusively for 
public purposes, it does not come within the term “public pur- 
poses” as used in the section. In this case it is admitted that 
the appellant is entitled to appropriate for himself all the profits 
arising from the school after meeting the expenses of the manage- 
ment, salaries of teachers, etc., though he says in his evidence 
that there has been no profit all these years. It is argued that 
if the respondent makes profits for himself out of the institu- 
tion, then though the purpose served by it is a public one, it 
cannot be said to be used for “public purposes.” Various cases, 
English and Indian, were brought to my notice by both sides, 
but I do not propose to discuss them in detail as in my opinion 
the decision of the question should largely depend on the special 
facts of each case. The term “public purposes” has not beet 
defined in the Act. As pointed out in Hamabas v. Secretary of 
State,’ in English decisions interpretations of the term “public 
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purposes” are not uniform and it is difficult to extract any 
general principle from them applicable to all cases alike. Mr. 
Venkataramana Rao relied on The Queen v. The Blackfriars’ 
Bridge Company? and The Queen v. The Harrogate Commis- 
Stoners’ to show that in England in order to justify exemption 
from rateability under the Poor Relief Act, 43 and 44 Elizabeth, 
Ch. IT, Ss. 1 and 2, the claimant had to show that the building 
or land in question was used exclustvely for a public purpose. 
I may observe—and this has been pointed out in the English 
decisions—that the exemption is not mentioned in the Act but 
it came to be recognised as a result of the decisions of Courts. 
These decisions, however useful they are in understanding the 
meaning of the term in a general sense, do not interpret the ex- 
pression as used in any enactment. ‘The strongest cage relied 
on by the appellant is one reported in Mayor, etc., of Essenden 
v. Blackwood.* In that case which related to exemption from 
rateability of a racecourse held by the respondent therein in 
trust for a racing club, it was held that the land could not be 
said to be “used for public purposes” within the meaning of 
S. 253 of the Victoria Lotal Government Act (1874) unless it 
was issued exclusively for public purposes. “The facts of that 
case showed that j 


‘'there was on the part of the club, according to the true construction of 
their Act, a beneficial enjoyment of the tand beyond that of the general 
public, and a pecuniary interest in the surplus, rents, and profits of the 
racecourse, after providing for its maintenance and use’? (see the head- 
note) 


On the strength of this decision it is argued that inasmuch 
as the respondent in this case derives profits from the school, 
though the public is benefited by it as a place of education, the 
building cannot be said to be used for a public purpose. This 
decision no doubt supports the appellant; but I am not quite 
sure whether the decision can be said to lay down a general test 
for the interpretation of the term “public purposes” applicable 
to all cases. The building in the case before us is used as a 
school for educational purposes, whereas the land in the case 
mentioned was used as a racecourse. It is difficult to sav 
whether the learned Judges in Mayor, etc., of Essendén v. Black- 
cuood* would have applied the same considerations to the case 


if the land in it was devoted for quite a different purpose. In 


thid connection attention may be drawn to the often quoted 
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observations of the Earl of Halsbury, Lord Chancellor, in Quinn 
y. Leathem.® 


“There arc,” said His Lordship, ‘‘two obser ations which I wish 
tc make, and one is . . that every judgment must be read as applicable to 
the parttcular facts proved, or assumed to be proved, since the generality of 
the expressions which may be found there are not intended to be expositions of 
the whole law, but governed and qualified by the particular facts of the case in 
which such expressions are to be found The other 1s that a case 13 only an 
authority for what it actually decides I entirely deny that it can be quoted 
for a proposition that may seem to follow logically from it” 


Obviously there is no logical connection between the public 
purpose in the present case and the public purpose decided in 
Mayor, etc. of Essenden yv. Blackwood* under the Local Govern- 
ment Act in Victoria. In my opinion the decision in Mayor, etc., 
of Essenden v. Blackwood‘ should not be applied in deciding this 
case. o 

The respondent relies on the decision in Hamabas v. Secre- 
tary of State’ in which it was held that resumption by the 
Government “to provide accommodation for Government officers” 
of land leased to a lessee fell within the meaning of the expres- 
sion “public purpose’ as used in the contract between the par- 
ties to that suit. This decision was upheld on appeal by the 
Privy Council in “Hamabai Frainjee v. Secretary of State for 
India wm? Council and Moosa Hajee v. Secretary of State for 
Indie” As l have already said the Municipal Act does not define 
the expression and there are no decisions of this Court on the 
point. It does not seem to me that the Legislature, when it intend- 
ed to exempt from rateability buildings used for imparting educa- 
tion which is admitted to be a public purpose, intended to ex- 
clude only those institutions from which the headmaster derived 
no profits for himself. If that was the intention of the Legisla- 
ture that would have been explicitly so stated. Under the pre- 
sent Act, Act V of 1920, as I shall presently show, when I deal 
with S. 83 of that Act, it is clear to my mind that the Legislature 
exempts from rateability all educational institutions irrespective 
of the question whether the proprietor makes out of those institu- 
tions any private profit for himself or not. In the same way, I 
think all buildings used for educational purposes were intended to 
be exempted. from payment of the Municipal tax under S. 63 (1) 
(a) also. I find from the evidence of Moulana Syed Murtuza 
Sahib Bahadur, M.L.A., P.W. 5 in this case, that institutions 


e similar to this in the same Municipality, namely, the St. Joseph’s 


e College, the National College, Bishop Heber College and 
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Lx] THE MADRAS LAW JOURNAL REPORTS. 461 


School, the Hindu Secondary School and the Islamia Secondary 
School during the days it was in his management, were enjoy- 
ing exemption and were not made to pay any property tax. I 
am referring to this evidence only to show how in applying 
this section, the intention of the Legislature was generally inter- 
preted by the Municipality. I am unable to uphold the argu- 
ment of the appellant on this point. In this view it is not neces- 
sary to discuss the question whether the school carried on in 
“Arrack Godowns” comes within the description of charitable 
institutions and can claim on that ground exemption from rate- 
ability. In my opinion the tax collected under Act IV of 1884 
irom the respondent was rightly ordered to be refunded by the 
Lower Courts. 


Coming now to the propriety of the collection of the tax 
of Rs. 58-14-2 under Act V of 1920 we have to construe cl. (a) 
of S. 83 of that Act which says that the following buildings and 
lands shall be exempt from property tax:— 

“Places set apart for public worship and either actually so used or 
used for no other purpose, choultries, buildings used for educational pur- 
poses and Ubrames aud playgrounds which are open to the public and 
(rom which no income is denved” is 

It will be observed that under thia Act all the etemptions 
are grouped together in a separate section. It is argued by the 
learned advocate for the appellant, in cl. (a) the descriptive 
clause “which are open to the public and from which no income is 
derived” applies to buildings used for educational purposes and 
libraries and playgrounds alike and since income is derived 
‚Írom “Arrack Godowns” the building does not fall within the 
exception and is clearly subject to property tax. I cannot agree 
with this construction of the clause. If this is the correct sense 
in which that part of the clause should be understood then I 
can find no justification for the use of the word “and” between 
“purposes” and “libraries” If the Legislature wanted to inter- 
pret that part of the cl. (a) in the sense contended for by the 
appellant’s learned advocate then the first “and” between “pur- 
poses and libraries” would have been dropped retaining only 
the “and” between “libraries and playgrounds” ; but that has not 
been done. In my opinion the words in sub-sec. (a) “which 
are open to the public and from which no income is derived” 


are referable according to the natural construction of the wordse 
only to “libraries and playgrounds” and not to buildings used e 


for educational purposes It is therefore clear under S. 83 of 
the present Act that “Arrack Godowns" is exempt from pro- 
perty-tax on the ground ‘hat it is a building used for educational 
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purposes even though the proprietor of it makes profit out of 
the school which he carries on in that building. I would there- 
tore hold that this sum of Rs. 58-142 also was rightly ordered 
to be refunded by the Lower Courts. 

The next question relates to damages. In awarding 
damages the Lower Courts have considered the conduct of the 
Municipality and the circumstances relating to the collection of 
the tax. The concurrent findings of the Lower Courts as regards 
the liability.to pay damages and the amount are based on the evi- 
dence in the case. I do not see sufficient reason to interfere with 
the findings of the Lower Courts on these points. 

In the result the second appeal is dismissed with costs. 


B.V.Y. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE KRISHNAN PANDALAI. 


A. K. Kannayya Chetty and others .. Petitionens* (Accused) 
v. à 

The President, Union Board, Tirukoilur .. Respondent in all 

í petitsons (Comptasnant in all the cases). 


Madras Local Boards Act (XIV of 1920), S. 3 (18), “Public rvad''— 
Aladras Local Boards Act (IV of 1884), S 3 (23), “Street” —Madras Local 
Boards Amendsnenr Act (VI of 1900), “Road’’—Marginal Space belonging 10 
Goverimnent, if a part of public road 


The definitions of the word ‘‘street” in the Act of 1884, “road” in the 
Amending Act of 1900 and “public road’? in the Act of 1920—all convey the 
same idea—of a road or other way over which the public have a right of 
way and all of them include the’ marginal spaces on either side between the 
actual roadway and the adjacent property. There is nothing in the alteration 
of the definition to suggest that it excludes a road margin belonging to the 
Government which might have been included in it under the older Act 
Under both Acts, the real question is whether the disputed Government pro- 
perty is really adjacent to the road and not a part of the road in the sense of - 
being used or treated or intended to be used or treated as part of the road 

Petitions under sections 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the judgments 
of the Court of the Sub-divisional Magistrate of Tirukoilur in 
C.A. Nos. 28, 29, 31, 30 and 27 of 1929 preferred against the 
judgments of the Court of the Stationary 2nd Class Magistrate of 
Tirukoilur in C.C. Nos. 160, 157, 162, 156 and 161 of 1929. 


* M.S. Venkatarama Aiyar B. Somayya for C. Vasudevan, 
" V. L, Ethiraj and N. Somasundaram for petitioners. 


` *Cr Rev Case Nos 852, 853, 896, 914 and 932 of 1929 10th Sept 1930. 
(Cr. Rev. Petitions Nos. 763, 764, 804, 821 and 839 of 1929) ` - 
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S. Jagadisa Atyar and R. Srimvasa Atyar for respondents. 

P. Govinda Menon for The Public Prosecutor on behalf of 
the Crown in all the cases. 

The Court made the following 

OrDER.—The petitioners in these cases are owners or ocet- 
piers of houses in the southern row of a street called South Car 
Street in Tirukoilur Union. They and some other house owners 
who have not applied to this Court were convicted by the Sta- 
tionary 2nd Class Magistrate, Tirukoilur, which conviction was 
affirmed on appeal to the Sub-divisional Magistrate, Tirukoulur, 
under section 207 (1) (a) of the Local Boards Act for failure 
to remove encroachments into the street in front of their several 
premises consisting of thatched roofs supported on posts planted 
in the ground. The common defence of all the petitioners was 
that the roofs were not encroachments, because the strip of land 
occupied by them which 1s at the southern margin of the road 
was not part of the road but Government land under which there 
was a water channel called Theppakulam Channel covered by 
stone slabs laid across the top. This defence was rejected by 
both the Courts below who found that though the Theppakuwlam 
Channel which has been out of use for several years and the 
stone coverings to it belong to Government, the surface is part 
of the “road”? according to the definition in the Local Boards 
Act and vests in the Union Board. It was proved that the site 
of the channel was surveyed as part of the road in 1920 to which 
no objection was then taken by any of the adjacent house owners, 
and that in 1915, when proceedings under the Land Eucroach- 
ment Act for levying penal assessment against the petitioner 
in Cr. Rev. Case No. 932 were taken, the Collector while excus- 
ing the levy ordered by the Tahsildar and permitting the conti- 
nuance of the encroaching roof so long as the owner did not 
interfere with the repairs of the channel made it quite clear, 
which that petitioner admitted, that the site belonged to Govern- 
ment liable to assessment under the Act. On these findings the 
petitioners were convicted and fined Rs. 25 each. 


In this Court the advocate for the petitioners has advanced 
the argument that the definition of “public road” in the Local 
Boards Act, 1920, is different from that of “Road,” “Public road” 
in Act VI of 1900 which itself amended the original definition of* 
“Street” and “Public street” in the Act of 1884. It was contend- 
ed that the result of this change of definition is that though 
the site of the Theppakulam Channel with its covering may have 
been part of the road or street according to the older definition, 
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yet the present definition excludes it from the road, as it has 
become “the adjacent property” belonging to Government. This 
is the main question in these cases. 


The present Local Boards Act came into force on 1st April, 
1921, till when the former Act of 1884 as amended in 1900 was 
in force. According to section 235 of the Act of 1920 all pro- 
perty, rights and interests of whatever kind owned by or vested 
in a Local Board as constituted under the old Act, passed to 
the corresponding Local Board constituted under the new Act. 
If, therefore, the site of the Theppakulam Channel could he 
shown to have formed part of a public road under the old Act. 
it would necessarily form part of the same road under the new 
Act unless indeed there were something in the new Act (e.g., 
the defirfition of public road) which necessarily excludes it 
therefrom in spite of section 235. A comparison of the old 
definition of “road”? and “street” with the new definition of 
“public road” does not support the petitioner’s contention. 
“Road” in the Act of 1884 as amended in 1900 includes 


‘tany road, street, square, court, alley or passage, whether a thorough- 
fare or not, over whigh the public has a mght of way, together with the 
drains on either side and with the land, whether covered or not by any 
pavement, everandah or other erection, which les on either side of the 
roadway up to the boundaries of the adjacent property, whether that property 
be private property or property reserved by Government for other purposes, 
and also includes the roadway over any public bridge or causeway” 


“Public road” in the same Act means 
“any road which is now vesicd in a local board or which may hereafter be 
made at the cost of the local fund or which may hereafter be declared under 
section 53 to be a public road” 


The idea contained in the above definition of including in 
a rdad the marginal land between the roadway and the adjacent 
property was continued from the still older definition of “street” 


in the Act of 1884 as originally passed as 


“any road, street, square, court, alley or passage, whether a thoroughfare or 
not, over which the public has a mght of way, together with the land (noi 
being private property) whether covered or not by any pavement, verandah, 
or other eréction, which lies between the roadway and the main wall of 
any house adjacent thereto and also the roadway over any public bridge 
or causeway ” 


Similarly, “public street” in the Act of 1884 as originally 
passed meant 


e ‘any street which now is a public street or may hereafter be declared to 


be a public street in manner hereinafter provided” 
In the Act of 1920 “public road” means 


“any street, road, square, court, alley, passage or riding-path, whether a 
thoroughfare or not, over which the public have a right of way and includes 


(a) the roadway over any public bridge or causeway; 
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(b) the footway attached to any such road, public bridge or cause- 
way, and 


(c) the drains attached to any such road, public bridge or causeway, 
and the land, whether covered or not by any pavement, verandah or other 
structure, which lies on either side of the roadway up to the boundaries of 
the adjacent property, whether that property is private property or property 
belonging to Government.” 

In the same Act “private road” means 


“any street, road, square, court, alley, passage or riding-path which 13 
nol a ‘public road’ but does not include a pathway made by the owner of 
premises on his own land to secure access to, or the convenient use of, such 
piemises ’’ 

From the above it is clear that in the Acts of 1884 and the 
Amending Act of 1900 there was no definition of private street 
Or private road and that the word “street” in 1884 and “road” 
in 1900 were defined as connoting all the attributes of & public 
street or road. The expression “public street” for which there- 
fore there was no necessity for a fresh definition in 1884 was 
declared to mean streets which were then or were declared after- 
wards to be public. Similarly the substituted expression “‘public 
road” for which there was,no necessity for a fresh definition in 
1900 was declared to mean roads which were then vested in the 
Local Board or were afterwards made at the cost of the Local 
Fund or afterwards declared to be public. The amendments of 
1920 were, so far as the present matter goes, not of substance but 

of arrangement and merely verbal. The definition of “public 
© road” of 1920 corresponds to “street” in 1884 and to that of 
“road” in 1900. Through all of them the same idea runs—of a 
road or other way over which the public have a right of way— 
and all of them include the marginal spaces on either side be- 
tween the actual roadway and the adjacent property. It is ogly 
in describing the limit of the adjacent property that some altera- 
tion of language has occurred. In 1884 the limit was describ- 
ed as the main wall of any adjacent house. This left out cases 
where there was no house adjacent. Therefore in 1900 the 
limit was described as the boundary of the adjacent property 
whether it be private property or property reserved by Govern- 
ment for other purposes. This language seemed liable to the 
interpretation that unless Government property adjacent to a 
road were “reserved” for some other purpose than a road, it 
would come within the definition of “road.” Of very few pro- 
perties can it be properly said that they are reserved by the 
owner for any purpose. If they are Government property, they 
may be used for any purpose at the pleasure of Government 
any previous reservation notwithstanding. Therefore, the defi- 
nition was too wide and the limit of the adjacent property really 
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illusory. This was corrected in 1920 by omitting the words 
as to reservation by Government and we have now as the limit 
of a public road boundaries of the adjacent property whether 
it be private property or Government property. 

There is nothing in the alteration of the language oi the 
definition of public road in the Act of 1920 which supports the 
petitioner’s argument that it excludes a road margin belonging 
to the Government which might have been included in it under 
the older Act. Under both Acts the-real question is whether 
the disputed Government property is really only adjacent to the 
road and not a part of the road in the sense of being used or 
treated or intended to be used or treated as part of the road. 
So far as the present cases are concerned the findings of the 
Courts ¢eave no room for doubt in the matter. The Thoppa- 
kulam Channel which has for many years been out of use and 
which runs underground along the southern margin of the South 
Street is undoubtedly Government property. In 1915 the peti- 
tioner in 932 was assessed to penal assessment under the Land 
Encroachment Act for keeping the overhanging roof. The Col- 
lector excused the assessment and allowed the roof to remain 
but on condition that the owner did not interfere with the repairs 
fo the channel. By section 2 (2) of the Land Encroachment 
Act all public roads, streets, vested in a local authority are Gov- 
ernment property within the meaning of that section. By the 
proviso to section 3 payment of penal assessment does not confer 
any right of occupancy in the unauthorised occupant. Nor can 
the fact that the Collector did not then consider it necessary to 
levy the assessment or to evict the occupant affect in any 
manner his liability to action under sections 98 and 98-A of the 
Local Boards Act (1884) as amended in 1900 which was then 
in force. In May, 1920, the street in question was surveyed. 
In the survey plan the Thoppakulam Channel is not separately 
demarcated as a different Government property but is included 
in the width of the street. No question or objection was raised 
by Government or any one else as to this and it is idle for 
petitioners now to contend that the width of the road does not 
include the width of the channel and that the latter is a sepa- 
rate property adjacent to, but not forming part of the road. | 
have no doubt that on the evidence before the Lower Courts 
they were right in concludimg that the space over which the 
petitioners have erected the roofs is part of a public road and 
that the roofs were therefore encroachments. 

The petitions are dismissed. 

S.R. Petitions dismissed, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE SUNDARAM CHETTY. 
Vatakee Neelamana Illoth Iswaran Nambudiri 


and others .. Appellanis* (Defts.) 
v. 
Vatakee Neelamana Illoth Vishnu Nambudiri 
and others .. Respondenis (Plffs.). 


Afalabar Law—Tarwad—Properiy in the possession of junior menber-- 
Presumption of Hindu Latu—A pplicability 


The rule of Hindu Law that 1f nothing appears in the case except that 
a member of a joint family 1s ın possession of property the burden of prov 
ing self-acquisition lies on such person, applies to property acquired by a 
junior member of a Malabar tarwad during the course of his de facto 
management If such person is not shown to have had private funds of his 
own enabling him to acquire the property, the presumption is that such 
property belongs to the tarwad 

Chathn Natr v. Sekaran Nair, (1909) I.L R. 33 M. 250: 20 MLJ. 
&, followed 

Govinda Panikker v Nant, (1911) I.L.R. 36 M 304, referred to. 

Second Appeal agairtst the decree of the District Court of 

North Malabar in A.S. No. 393 of 1925 preferred against the 
decree of the Court of the District Munsif of Cannanoge in O.S. 
No. 462 of 1924 (O.S. No. 701 of 1923, District Munsif’s Court, 


Taliparamba). 
P. Govinda Menon for appellants. . 
O. T. Govindan Naimbier for respondents. pi 
The Court delivered the following 


_ JupGMENT.—Defendants 6 to 9 and 13 are the appellants. 
This second appeal arises out of a suit brought by the plamtiff 
who is a junior member in a Nambudiri Ilom for the recovery 
of a certain sum of money alleged to be due as arrears of main- 
tenance In deciding the matters relating to the plaintiffs claim 
for maintenance, it became necessary to decide whether certain 
properties covered by Ex. XIV should also be treated as the 
properties of the tarwad for the purpose of determining the 
proper amount of the maintenance awardable to plaintiff. There 
is no doubt that these properties were purchased in the name 
of the Ist defendant when he was a junior member of the illom 
and during the period of his father’s term of Karnavanship, 
Some time after the acquisition, these properties were gifted by 
the Ist defendant to his sons, the present defendants 6 to9. On 





— 





*S.A. No. 1521 of 1927. l 13th November, 1930. 
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the plaintiff's side it is contended that these properties, though 
they were purchased in the name of the 1st defendant, are really 
the properties of the tarwad, whereas on behalf of the defend- 
ants 6 fo 9, it is contended, that they were the self-acquisitions 
of the lst defendant. The learned District Judge has found that 
the properties in question are the properties of the tarwad and 
as such should be taken into consideration for determining the 
aniount of maintenance due to the plaintiff. As against this 
finding the present second appeal has been filed. 


It is argued, on behalf of the appellants, that the lower 
appellate Court was not correct in applying to the present case 
the rules of presumption applicable to an ordinary joint Hindu 
family, and on account of the erroneous view taken by that Court 
in the matter of applying the presumption of law, the finding 
should be deemed to be vitiated. The question for consideration 
is, whether in the case of a tarwad, the presumption is just like 
the one applied to an ordinary Hindu family or whether there 
is any special presumption which should be applied to an acqui- 
sition made in the name of a junior member of a tarwad. so as 
to throw the burden of proof on the party who sets up that it 
is tarwad property. .It is true that there are some vital differ- 
ences between a Malabar tarwad and an ordinary joint Hindu 
family in certain respects, that is, as regards impartibility and 
inalienability. Though a junior in a tarwad cannot claim parti- 
tion and separation of his share, he is still entitled to joint en- 
joyment of the tarwad property, subject of course to some well- 
known restrictions. As regards the pious obligation of the son 
to discharge the debt of his father even out of his share of the 
joint family, which, of course, exists in an ordinary joint Hindu 
family, it has been held that such an obligation does not exist 
in the case of a son of any member of the tarwad. Vide 
Kunhu Kutti Anmah v. Mallapratu In view of the incidents 
appertaining to a joint Hindu family and those relating to a 
tarwad, it seems to me that it may not be quite correct to apply 
the presumption that will hold good in the case of a joint Hindu 
family, without any reservation, to a Malabar tarwad. I at 
first thought that in the case of an acquisition by a junior member 
of a Malabar tarwad, the presumption as to sel f-acquisition 
would be a little stronger than in the case of an ordinary Hindu 
family. But the decision in Mari Veet] Chathu Nair y Mari 


* Veet! Milamparol Sekaran Nair? lays down that the rule of 


1 (1913) I.L R. 38 M. 527. 
2 (1909) I.L.R. 33 M. 250: 20 M.L.J. 86 


LX | THE MADRAS LAW JOURNAL REPORTS. 469 


Hindu Law, that if nothing appears in the case except that a 
inember of the joint family is in possession of property, the 
burden of proving self-acquisition lies on such person applies 
also to property in the possession of a junior member of a 
tarwad. It is stated that this rule has been applied in certain 
earlier decisions of this Court, namely, Vira Rayen y. Valia Rani 
of Pudia Kovilagom, Calicut? and two other unreported deci- 
sions The well-recognised principle of Hindu Law applicable 
to joint Hindu families has been early applied to a Malabar 
tarwad also in Mar Veeftl Chathu Nair v. Mari Veetil 
‘Mulamparol Sekaran Nair? But, in the decision in Govtuda 
Pamkker v. Nam,‘ the learned Judges, while observing that the 
presumption of law laid down in Vira Rayen v. Valia Rani 
oj Pudia Kovilagom, Calicut? and two other ugreported 
cases is to the above effect, state that they do not, however, 
understand those cases as laying down that there is any presump- 
tion of law either way. They explain the position in the subse- 
quent passage which is as follows:— 

“The pilesumption 1s one of fact, sce Mayne’s Hindu Law, paragraphs 
289 to 291, and whether a ptesumption in favour of the property being 
larwad property should be drawn or not in any “particular case would 
depend on various circumstances, such as the relationship of the member 
11 Whose name the title stands to the karnayan at the time of fhe acquisi- 
tion of the property in question, the possession of private means by the 
junior member, the existence of any family funds at the tıme of the acquisi- 


tron which disappeared after the acquisition, and any other facts that may 
throw light on the source of the money used for the acquisition.” 


According to this decision, much importance is not attached 
to the abstract question of law, “On whom does the burden of 
proof lies?” but the facts that are admitted or proved in a parti- 
cular case should be mainly taken into account in order to apply 
the rule of law as to presumption. In a later decision in Subra- 
mawa Patlar v. Krishna Embrander® Sadasiva Aiyar, J., 
refers to the decision in Govinda Panikker v. Nant and 
also to the decision in Dharnu Shett v. Dejonsma* as authori- 
ties for the view that there is no presumption either way. The 
learned Judge observes that if there is no presumption either 
way, the plaintiffs coming into Court should prove the facts 
which would show that their contention is true. An opinion is 
expressed, that as regards the Malabar tarwad, the presumption 


should he against the tarwad. But this view, as I have stated, 
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5. (1920) 39 M L.J. 5% 6 (1916) 5 L.W. 259. 


Janaran 
Nam budin 
P. 
Vishnu 
Naemlmdiii 


470 THE MADRAS LAW JOURNAL REPORTS. [vor. 


neraman  abovęą runs counter to what is expressed in Mart Veeti 

SCC hathu Nair v. Mari Veeti Mulampeorol Sekaran Natr’ and also 
eo , ithe three earlier cases referred to therein. The general trend 
-1a m DY . 


‘of all these cases does not negative the application to a tarwad, 
of the rule of Hindu Law as to a joint Hindu family, in the 
matter of deciding whether a particular item of property claim- 
ed to be the self-acquisition of one member thereof is really 
his seli-acquisition or the property of the family. That being 
so, the main argument of the learned advocate for the appel- 
lants that the Lower Appellate Court was wrong in applying 
the ordinary rule ot Hindu Law to the present case cannot be 
accepted as correct. In my opinion, the view expressed in 
Govinda Pantkker v. Nant‘ can be safely followed in deciding 
questionsyof this kind. 

Now we must see what the outstanding facts established in 
this case are. As found by the learned District Judge, the ist 
defendant was in actual management of the affairs of the illom 
under his father who was too old to take any part in the effec- 
tual management of the family. It is true that the lst defend- 
ant did not possess any power of attorney or mukhteariama to 
entitle him to manage the family affairs. But still he was in 
de facto Management of the affairs though not in his own right 
but under his aged father. Moreover, the acquisitions in ques- 
tion were all made _by the Ist defendant during the 
period of such management. Even granting that if nothing 
is known, we should say that there is no presumption either 
way, the aforesaid facts which have been found to be true in 
the present case give rise to a presumption in favour of the 
plaintiffs contention that these properties should have been 
acqtfired with the funds of the tarwad. Whether this presump- 
tion is strong or slight, it is still perfectly open to the defendants 
to rebut that presumption in any manner. Whether they have re- 
butted or not has also been considered by the learned District 
Judge. Taking the evidence into consideration, he disbelieves 
the Ist defendant’s version that he had some private funds with 
which he made these acquisitions That finding is one cf fact 
and based upon the evidence in the case. The only effectual 
way of rebutting the aforesaid presumption would be by show- 
ing that the lst defendant had some private funds of his own 
eto enable him to acquire these properties. That proof not 

e having been adduced, the District Judge is right in saying that 
the presumption has not been rebutted. 


2 (1909) I.L.R. 33 M 250: 20MLJ. 8 
‘ 4. (1911) I.L.R. 36 M. 304. 
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In the present case, there is no basis for attacking the find- 
ing of the learned District Judge as due to an erroneous appli- 
cation of a presumption of law. I therefore hold that his 
finding is correct and should be accepted. 
In the result, the second appeal fails and is dismissed with 
costs. 
SR: Appeal disinissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE KRISHNAN PANDALAL 


Ramanuja Naicker .. Appellani* (1st Counter- 
peliliotter ) 

v. a5 
Solaiappu Naicker and others .. Respondeiits (Pelilioners 


E aid Counter-petttioncrs Nos. 2 to 7): 
f Cw Procedure Code (V of 1908), S. 47 (2)—Money decree-holder, 
burchaser of some properties of the sudgment-debtor—A pplication by him 
fy šel aside sale of the sanre properties under a mortgage decréé obtained 
gyautst the same debtor—Material irregularity and previos saltsfaction of 
the wntorigage-debi alleged—Not proved—Anothcr application to treat the 
sccond ground as a sent—Dismussal of both the applicfitons—A speal agawist 
the order in the previous application—2A ppellate Conri granting the conver- 
ston of the second applicaitonm inio a suti—Jurisdiction - i p ea Yekepe * 
The appellant was the purchaser of 17 properties in a mortgage swt at 
a sale. The lst respondent was the purchaser of 7 of those propertics 
under a previous Court sale for a simple moncy debt. The Ist respondent 
applied to the Court executing the mortgage decree to set aside the sale 
to the appellant, alleging (1) that material irregularity was effected in the 
conduct and publication of the sale, and (2) that the preliminary decree 
had been, previously satisfied and that the subsequent acts were done fraudu- 
Iently with a view to defeating the respondent’s rights. Being advised that 
his latter objection could not be heard in execution, the Ist respondeut 
wpplied by another petition to treat the second ground of his former 
application as a suit under section 47 (2). The Subordinate Judge dts- 
missed the second petition on the Sth September, 1924. On the 7th October, 
1924, the other previous application was also dismissed in so far as ıl 
alleged maternal irregularity, on the ground of its not being -proved The 
Ist respondent appealed against the order in the previous application and ihe 
District Judge, though aware of the fact that there was no appeal 
ugainst the order of the 5th September, granted permission to convert the 
second application into a suit. ; 
Held, thar the decree in so far as it directed the conversion of the 
petition dismissed on the Sth September into a suit was wrong, as there couid 
be no appeal from it and as the Lower Appellate Court Judge had no power 
of revision and in any case he should not have interfered with the order of 
the Subordinate Judge of the Sth September, nor was ıt a case in which ne 
ought ta-have, of his own accord, made an order.under section 47 (2). 


The sub-section 18 intended to prevent the inconvenience and injustice 
caused by the discovery sometimes. made after proceedings in Court have 
gone on for a Jong time or as a result of the decision of an Appellate Court 
Renna ee ee ee ee ee ee 
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that the proceeding had originated in an erroneous form by a bona fide 
mistake by petition when it should have been by suit or vice versa It 
1g not intended to save litigants irom the trouble of choosing the proper 
form, and filing a plami or an execution petition when it 1s discovered in 
time whet 1s the proper form and there 1s no question about the matter. 

Appeal against the order of the District Court of Ramnad 
at Madura in Appeal Suit No. 697 of 1924 (E.A. No. 90 of 
1924 in E.P. No. 120 of 1923 in O.S. No. 68 of 1919 on the 
fle of the Court of the Subordinate Judge of Ramnad at 
Madura). 

- K. Rajah Atyar and M. Rajagopatachariar for cae 

B. Sttarama Rao and S. R. Muthuswami Aiyar for 
respondents. 
` The Court delivered the following 


J UDGMENT.—The appellant assignee decree-holder is the pur- 
chaser of 17 properties in a mortgage suit O.S. No. 68 of 1919 
at a sale dated 24th March, 1924. The 1st respondent is the’ 
purchaser of 7 of these properties under a previous Court sale 
dated 18th December, 1923, for a simple debt due by the same 
debtor. The Ist respondent on [6th June, 1924, by E.A. 
No. 90 of 1924 applied to the Court executing the mortgage 
decree tô set aside the sale to the appellant alleging (1) material 
irregularity in conducting and publishing the sale, and (2) that 
the preliminary mortgage decree had been previously satisfied 
by the mortgagors themselves and that the subsequent assign- 
ment of the decree and execution sale were conducted fraudulent- 
ly in collusion between the assignee decree-holder and judgment- 
debtors in the mortgage suit in order to defeat the respondent. 
Apparently, being advised that the latter objection could not he 
heard in execution, the 1st respondent applied by E. A. No. 138 
of 1924 to treat the second ground of his former petition ag a 
suit under section 47 (2). The Subordinate Judge dismissed 
E.A. No. 138 of 1924 on 5th September, 1924. He refused 
to treat E.A. No. 90 of 1924 as a suit but left it to the Ist 
respondent to file a suit if he was so advised on the ground of 
fraud. On 7th October, 1924, he dismissed E.A. No. 90 of 
1924 so far as it alleged material irregularity on the ground 
that no irregularity in publishing or conducting the sale was 
proved. The ist respondent did not pursue the order of 5th 
September, 1924, in appeal or sevision but appealed to the District 
Court against the order of 7th October, 1924, which he 
was entitled to do as the order was one relating to the execu- 
tion, discharge or satisfaction of the decree and according to 
the decisions both appellant and the 1st respondent are representa- 
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tives of the parties to the mortgage-decree. At the hearing of 
the appeal on 4th February, 1928, the only question which gave 
rise to the appeal, t.e., whether the sale to the appellant was 
vitiated by material irregularity in publishing and cohducting 
it, was abandoned by the lst respondent. But the District Judge 
was asked to set aside the order of the Sub-Judge, dated 5th 
September, 1924, refusing to convert the petition into a suit so 
far as it was founded on fraud. The learned Judge though 
aware of the fact that there was no appeal from that order and 
that it was not one relating to execution, discharge or satisfac- 
tion of the decree, considered that it was merely an inter- 
locutory matter arising in the main petition which was the subject- 
matter of appeal and that therefore he had power to order the 
conversion and holding that the Subordinate Judgee had nat 
exercised a sound discretion ordered the conversion of tlie peti- 
tion E.A. No. 90 of 1924 into a suit. The present appeal is 
against that order. 


The 1st respondent took the preliminary objection that ao 
appeal lies from an ordes merely allowing the conversion of an 
execution petition into a suit as permitted by section 47 (2) of 
the Civil Procedure Code, for the reason that the ordgr though 
passed under section 47 is not one relating to the execution, dis- 
charge or satisfaction of the decree: Sons Atyar v. Chelliah 
Pilla. But the answer is that, the Lower Court having on Ist 
respondent’s own invitation exercised the power to set aside the 
order of the Subordinate Judgé on the footing that it is involved 
in the appeal under section 47, he cannot now turn round and 
say that no appeal lies at appellant’s instance to correct the 
error: Laichmanan Chetty v. Ramatiathan Chetty? This objec- 
tion fails. 

I doubt whether the learned Judge had any jurisdiction to 
set aside the order of 5th September, 1924. There could be 
no appeal from it and the learned Judge had no power of revi- 
sion. In any case I think the learned Judge should not have 
interfered with the order of the Subordinate Judge of 5th 
September, 1924, nor was it a case in which he ought to have, 
of his own accord, made an order under section 47 (2). That 
sub-section is intended to prevent the inconvenience and injustice 
caused by the discovery sometimes made after proceedings in. 


Court have gone on for a long time or as a result of the decision . 


of an appellate Court that the proceeding had originated in an 
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erroneous form by a bona fide mistake by petition when it should 
have been by suit or vice versa. It is not intended to save liti- 
gants from the trouble of choosing the proper form and filing a 
plaint or an execution petition when it is discovered in time 
what is the proper form and there is no further question about 
the matter. Here the order of 5th September, 1924, clearly 
informed the Ist respondent, if it was necessary for that purpose, 
that so far as his attack on the sale was founded on fraud in 
obtaining the final decree or in executing a decree which had 
been satisfied, his proper remedy was by suit. The Ist respond- 
ent has not questioned the correctness of that view here and 
did not question it before the District Judge. He had plenty of 
time to correct his own error and file a plaint if so advised on 
the groufid of fraud. But he did not do so till the decision of 
the appeal on 4th February, 1928. That appeal was only con- 
cerned with the allegation of material irregularity and not with 
any allegations of fraud. In the circumstances there was no 
hardship arising from Ist respondent’s failure to file. his suit 
earlier, for which the 1st respondent was alone responsible. It 
was wrong to say as the learned Judge has done that the Suh- 
ordinate Judge did not exercise a sound discretion because his 
decision on the point has never been questioned and is obviouslv 
right. The learned Judge seems to have been influenced by the 
consideration that a suit brought for the first time after 4th, 
February, 1928, on the ground of fraud might be met with a 
plea of limitation. In the above circumstances the Ist respond- 
ent has no one else to thank for this, if it should be so. 


, The appellant’s advocate has urged that it is illegal under 
section 47 (2) to treat a proceeding partly as a petition and 
partly as a suit and that the only power given under that sub- 
section is to treat it as one or the other, not as both. He cited ` 
Venkatakumara Mahipati Surya Rao Bahadur v. Subbavamma 
Rao Bahai and Sachi Prasad Mukherjee v. Amarnath Rov 
Chowdhuri.t I think it unnecessary to say anything about this 
as in my opinion the order under section 47 (2) passed hy the 
District Judge was unjustified on the grounds already stated. 


In the result, the decree of the Lower Court so far as it 
“directed the conversion of the Ist respondent’s petition into a 


* suit, is set aside. I understand that a suit has been filed by the 





n e — 


Ist respondent. This decision will not affect any of the 
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guestions arising for decision in the suit except such as may 
depend upon conversion by the order of the Court of the petition 
into a suit. 

The appellant will have his costs in this and in thé Lower 
Court. 


K.C. Order Set aside. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—MR. JUSTICE JACKSON. 


Mallappa Chettiar akas Rathnasabapathi 
Chettiar and another .. Petitioners* (PIfs.) 


V. 
Alagiri Naicker and others .. Respondents (dst Deft. 
and L.Rs. of 2nd Deft.). 
Ciri Procedure Code (V of 1908), Ss 115, 151, O. 41, Rr. 23, 25, 27 and 


28—Inherent potcer of remand of appellate Couri—E rtension to cases where 
specific provisions made under the Code—Material trregumarity 


The inherent power of remand hy the appellate Court, apart from O. 41, 
R 23 of the Code of Civil Précedure, does not extend to cases for which 
specific provision has been made, as for instance umler O. 41, Rr. 25, 27 
and 28 


Where a lower appellate Court purported to remand a case under its 
inherent power in cases covered by any one of these rules, it is a material 
irregularity in the exercise of its jurmsdiction by the lower appellate Court, 
which the High Court can cure by interfering in revision. 


Venkamima v. Goparajyu Perraju, (1928) M.W.N. 164, considered. 


Athappa Chetty v. Ramanatham Chetty, (1919) 10 L.W. 359: 37 MLJ. 
536 and Sheikh Muhanrmad Maracayar yv, Rengasamı Naidu, (1921) 16 L W. 
515, not followed. 

Ghusnavi v. The Allahabad Bank, Lid, (1917) I.L.R. 44 Cal. 929, 
(FB), referred: to. 


Petition under S. 115 of Act V of 1908 and S. 107 of the 
Government of India Act praying the High Court to revise the 
order of the District Court of Ramnad at Madura in Appeal 
No. 282 of 1926 preferred against the decree of the Court of 
the Subordinate Judge of Ramnad at Madura in O.S. No. 12 of 
1926 (O.S. No. 21 of 1922\ Sub-Court, Ramnad—O.S. No. 10 
of 1924, Additional Sub-Court, Ramnad). 

K. V. Sesha Atyanger for petitioner. 

C. A. Seshagiri Sastri and R. Ramasubba Atyar for 
respondents referred to Balla Mollayya v. Peddi Veerayya, 
(1926) 52 M.L.J. 90 and the décisions in C.M.A. No. 232 of 
1930 and C.R.P. No. 892 of 1930 in addition to the cases referred 
to in the judgment. 


*C.R,P. No, 1464 of 1929 Bth November, 1930, 
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Alagi! 
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The Court delivered the following 


JupcMENT.—This is a revision petition against an order of 
remand passed by Mr. K. S. Ramaswami Sastri, District Judge 
of Ramnad, on 18th March, 1929, in A.S. No. 282 of 1926. 


= The learned Judge tabulated three points for decision, and 
decided them all except that he required a finding from the Lower 
Court as regards the yellow marked items on the suit map. This 
of course is provided for in O. 41, Rr. 25 and 27. But the 
learned Judge has remanded the case “in the exercise of his 
Court’s inherent power.” No reason has been suggested for 
this surprising procedure, and the only reason which can be 
inferred from the record, that the quarter was closing and the 
Judge wished to add a disposal to his returns, is one which this 
Court would be loath to believe. 


The question now is whether when the Code contains speci- 
fic provisions which would meet the necessities of the case in 
question, such provisions should not be followed, instead of the 
inherent jurisdiction being invoked. 


This point is very fully considered by Anantakrishna Atyar, 
J., in Venkamma v. Goparaju Perrajw and his statement of his 
opinion and of the authorities upon which it is based is one to 
which I can add nothing but my entire concurrence. In his Lord- 
ship’s view it is not open to the Court to follow a procedure which 
js contrary to what the legislature has expressly pointed out to 
be the proper procedure, as when in O. 41, Rr. 27 and 28 the 
legislature has given a specific direction. 


But after thus stating his view the learned Judge holds that 
he is overborne by authority. He particularly refers to Shetkh 
Muhammad Maracayar v. Rengasams Naidu.’ I find there that 
the Judges confessed to feeling the difficulty, but they deferred 
to Athappa Chetty v. Ramanatham Chelty’ and Ghusnaw v. The 
Allahabad Bank, Lid* In Athappa Chetty v. Ramanatham 
Cheitty® it is held that Courts have an inherent power of remand, 
but “where a power is given expressly, Courts should not exercise 
their inherent power.” For this view Ghuenavi y. The Allahabad 
Bank, Lid. and Jambulayya v. Rajamima® are cited. Jambu- 
layya v. Rajamima® is only authority for what is now generally 
accepted, that when there has been no regular hearing of the 
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matter the appellate Court by its inherent power may remand. 
Ghugnavi v. The Allahabad Bank, Ltd.* is direct authority for 
the rule that the inherent power must not be exercised when 
there is a specific provision in the Code, see page 936. The 
question propounded in this judgment follows the language of 
that passage. 

Therefore it will be seen that Athappa Chetty v. Rama- 
Natham Chetty’ which the Judges in Sheikh Muhammad Mara- 
cayar v. Rengasams Nadi? thought was authority for permit- 
ting the Court to remand when there was a specific provision in 
O. 41, R. 27, is authority for precisely the contrary view. The 
mistake has crept in by careless headnoting. The Judges in 
Aathappa Chetty v. Rasmatiatham Chetty’ said: “Where a power is 
given expressly, Courts should not exercise their inherqnt power 
which ought to be very cautiously indented upon.” The headnote 
changes this to, “where express powers are also given, the Courts 
should be very cautious in resorting to their inherent powers” 
(10 L.W. 359). And so “should not” has become “should 
cautiously.” And then when one goes behind Athappa Cheity 
v. Ramanatham Cheity* to what is undoubtedly the leading case 
in this matter, the Full Bench Calcutta decision, the headnote is 
both correct and clear. “Inherent jurisdiction must*be exer- 
cised with care, subject . . . to the condition that the matter is 
not one with which the Legislature has so specifically dealt as to 
preclude the exercise of inherent power.” 


In this state of the law I feel neither bound by Shetkh 
Muhammad Maracayar v. Rengas Nadu? nor constrained to 
refer the matter to a Full Bench. It would indeed be strange if 
a Full Bench were assembled to decide whether when there is a 
clear provision in the Code of Civil Procedure, the Judge by 
virtue of his inherent power may take up his pen and write a 
new rule for his personal use. Nor have I any hesitation in 
finding that the District Judge acted with material irregularity. 


The order of remand is cancelled, and the Trial Court 1s 
directed to submit a finding to the appellate Court within six 
weeks of receipt of this order on the issue—What is the value 
of the yellow marked portions. The appellate Court will then 
dispose of the appeal. 


A further question arises whether fresh evidenca should be 


adduced. It appears that the parties had ample opportunity of « 
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producing evidenca on this point which they undoubtedly knew 
to be material to the suit, and to call for fresh evidence after 
this long lapse is only an encouragement to perjury. The 
District, Munsif must confine himself to the present record. 


Costs of this Civil Revision Petition will be costs in the 
cause. 


KC, | Order of remand cancelled. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—Mr. JUSTICE ANANTAKRISHNA AIYAR. 


Moturu Mahalakshmamma and another .. Appellants* (Defts. 
1 and 2) 


v. 
Thangirala Bala Thripura Sundaramma 
and others .. Respondents (Plfs. 1 
and 2 and Defts. 3 to 6). 


Hindu Law—W idow's alienation—Reversioners’ swit—Less than half of 
the consideration alone for binding purposés—Legal effect of the sale— 
Working out equities e 

Where a widow alienated some of the lands of her husband to the 
defendants°in the case and the reversioners (plaintiffs) brought a suit for 
a declaration that the alienation was not valid and binding, and the Lower 
Appellate Court came to the conclusion that of the consideration for the 
sale a portion amounting to Rs 806-106 out of Rs. 1,77480 was only 
binding on the estate and hence the sale ought to be set aside and a charge 
should be created in favour of the vendees for the portion of the considera- 
tion found to be binding, when the reversion opened, 


Held that (1) in view of the findings with regard to the necessity of the 
sale and bona fides of the purchasers and the conclusion of the Lower 
Appellate Court that there would be no difficulty as regards apportioning 
the land which was subject of the sale in the present case, land of the value 
of the amount found to be binding on the estate should be given to the 
defendants Anshn Das y. Nathu Ram, (1926) L.R. 54 I.A. 79: ILL.R. 
49 A. 149. 52 MLF 720 at 724 and 725 (P.C), Sura; Bhan Singh v. Sah 
Cham Sukh, (1927) 53 MLJ. 300 (P.C) and Røkonani Sundarammal v. 
Muthu Amral, (1915) M.W.N. 8, referred to, and 

(2) that with regard to working out the equities, the proper decree 
would be, that the ultimate reversioners would be entitled to the lauds 
covered by the sale-deed less the portion to be given to the defendants for 
the binding portion of the consideration (to be selected and separated by 
the Court if the parties interested would not then be able to agree) Balu- 
stami Atyar v. Lakshmana diyar, (1921) I.L.R. 44 Mad 605: 41 M.L.I. 
129 (F.B ), relied on. - 

° The whole price paid by the defendants under the sale-deed should be 
taken to be the price of the portion of lands that they would -be entitled to. 


The question how equities have to be worked out in any particular case 
would depend on the facts and circumstances of each case. 


— ~= 


*S A. No. 1087 of 1925. llth November, 1930, 





LX] THE MADRAS LAW JOURNAL REPORTS. 479 


Second Appeal against the decree of the Court of the Sub- 
ordinate Judge of Guntur, in A.S. No. 40 of 1924 (A.S. No. 252 
of 1923, District Court, Guntur) preferred against the decree of 
the Court of the Additional District Munsif of Guntur -in O.S. 
No. 277 of 1921, (O.S. No. 63 of 1921, 2nd Additional District 
Munsif’s Court, Guntur, O.S. No. 383 of 1920, District Munsif’s 
Court, Repalli at Tenali and O.S. No. 741 of 1920, District 
Munsif’s Court, Tenali). 

Ch, Raghava Rao for appellants. 

B. Somayya for respondents. 

The Court delivered the following 


J UDGMENT.—The plaintiffs, who are the daughters of the 
late Krishnayya, instituted the original suit for a declaration that 
the alienations made by his widow (3rd defendant) in favour of 
two sets of defendants, vis., defendants 1 & 2 on the one hand and 
the 6th defendant on the other, would not be binding on the rever- 
sioners after the death of the 3rd defendant. The alienees put in 
separate written statements supporting their alienations. There 
was also another questioneraised whether the 5th defendant was 
not adopted by the widow and whether theesaid adoption was 
valid. The Trial Court found against the adoption. The Trial 
Court also found against the validity of the alienation under 
Ex. VI in favour of the 6th defendant; but it found that the 
alienation in favour of defendants 1 and 2 under Ex. IX, dated 
7th May, 1917, was valid and bindjng, and it accordingly dismiss- 
ed the plaintiffs’ suit against defendants 1 and 2. On appeal 
by the plaintiffs, the learned Subordinate Judge of Guntur 
analysed the evidence relating to the various debts which were 
bet up as debts binding upon the estate and discharged bythe 
vendee under Ex. IX. The Lower Appellate Court in para- 
graph 11 of its judgment set out the several details making up 
the debt of Rs. 1,774-8-O mentioned in Ex. IX. The learned 
Subordinate Judge came to the conclusion that out of that 
amount only Rs. 673-3-7 was shown to be binding on the estate. 
He, therefore, came to the conclusion that in the case before 
him the sale ought to be set aside but that a charge should be 
created in favour of the vendees for the portion of the considera- 
tion found to be binding, when the reversion opened. He 
accordingly passed a decree substantially to that effect. The 
alienees, defendants 1 and 2, have preferred this Second Appeal. 


Their case was argued elaborately by the learned advocate 
who appeared for them. He took me through various items of 
prior debts and submitted that the Subordinate Judge was wrong 


`N 


Mahalaksh 
mamma 
v, 
Sundarammua 


Mahbalaksh- 


mamma 


Sundaramma. 


480 THE MADRAS LAW JOURNAL REPORTS, [ voL. 


in disallowing as many as five items which, he submitted, should 
have been allowed in favour of the alienees. After having care- 
fully gone through the facts as found on the evidence discussed 
by the -Lower Appellate Court with reference to these items, 
I have come to the conclusion that the appellants’ contention 
should be upheld with reference to two such items. The first 
item relates to a sum of Rs. 62-7-11 dealt with in paragraph L9 
at page 5 of the appellate judgment. There was a promissory 
note executed by the deceased Krishnayya in faveur of 
K. Venkatappayya. That debt was renewed by the widow, and 
the same was paid off when Ex. IX was executed.” The endorse- 
ments on the back of the old promissory notes maake this point 
clear, and I think that the Subordinate Judge was not right in 
disallowing this sum of Rs. 62-7-11. Similarly with reference 
to a sum of Rs. 70-15-0 discussed ‘in paragraph 21 at page 7, 
the learned Subordinate Judge did not notice the- importance 
of the endorsements appearing on the back of the prior promis- 
sory note executed by the widow’s husband. The prior pro- 
missory note is Ex. XVI (c-1) and that debt was discharged by 
Ex. XVI (c). Ex. XVI (c) itself Was discharged at the time 
of Ex. XVI (a), ahd Ex. XVI (a) was discharged at the time of 
the sale to the appellants under Ex. IX. The creditor was the same 
person, and the endorsement appearing on the back of Ex. AVI 
(c-1) makes it abundantly clear that that debt was paid off when 
money was borrowed-under Ex. XVI (c). The learned Sub- 
ordinate Judge was not right in disallowing this sum of 
Rs.-70-15-0. 

Three other items were discussed before me, vig., those 
covered by points 4, 5 and 6 discussed in paragraph 21 of the 
Lower Appellate Court’s judgment. The learned Judge in one 
instance says that the witness who speaks in support of the debt 
is interested; in another instance, the debt is alleged to have 
been borrowed in connection with the annual ceremonies of Krish- 
nayya, whereas the date of the debt is very much earlier than 
the date of the annual ceremony; and as regards the payment 
of kist, it has not been proved that without raising the debt the 
kist could not be paid. The learned Judge thought it unsafe to 
rely upon the oral evidence relating to these debts, and I must 
uphold his finding on the three particular debts mentioned in 


e paragraph 21, sub-headings 4, 5 and 6. The result, then, is that 


instead of Rs. 673-3-7 held to be binding by the. Subordinate 
Judge, I have to add a sum of Rs. 133-6-11, thus bringing the 
amount of binding debt to-Rs. 806-106. The balance of 
Rs. 967-13-6 is not proved to be binding.. We have therefore 
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a case where, out of the price of Rs. 1,774-8-0, only Rs. 806-10-6 
ig proved to be binding and a major portion, Rs. 967-13-6, is 
not binding. What then is the legal effect to be given to the 
sale in view of these findings? ‘The deceased left a house site 
and some ctdtivable lands. Ex. IX purported to convey 1 acre 
75 cents of land. The Lower Appellate Court discussed the 
question whether there was necessity for this sale, and it observed 
in paragraph 25 as follows :— 

“But in the arcumstances there was no necessity to have sold the whole 
land. Once she had sold some 60 cents for Rs. 600. Some extent like that 
could have been sold again for payment of debts. As the major portion 


of the consideration was held not to be for binding purposes, I am inclined 
to hold that the sale cannot be upheld and 1s not binding on the reversioners ” 


The learned advocate for the appellants drew my attention 
to the recent Privy Council case, Krishn Das v. Nathu Ram? and 
another Niemal Rat v. Din Daya? and a still more 
recent case Suraj Bhan Singh v. Sak Chain Sukh’; and he 
argued that the sale should be upheld even though the alienees 
have not been able to explain what was done with the major 
portion of the consideration? as already noticed by me. I am not 
able to understand the Privy Council judgmertts in the way in 
which the learned advocate wants me to understand the same. 
The Privy Council laid down that in cases where a sale is upheld 
the alienee is no more bound to look to the application of any 
small amount that might have been fetched by the sale over and 
above the actual debt which is binding upon the estate. The 
question whether there was an occasion for the sale, and whether 
the sale was justified or not, was not the question that their 
Lordships had to consider; and, as I remarked, the case before 
them was a case where the sale was binding, but the only ques- 
tion was what was to be done with reference to the small excess 
amount that remained after the binding debt was discharged. 
The case before me is a case where the Courts have to find 
whether there was necessity for the sale or not. Having regard 
to the finding that there was no occasion to convert this immove- 
able property into money with reference to a major portion of the 
transaction, I think the Lower Appellate Court was right in 
coming to the conclusion that the sale as such of the land of 
1 acre 75 cents was not justified. The learned advocate, how- 
ever, argues that even in that view it does not follow that the 
alienees are net entitled to get any portion of the property and 
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that all that they are entitled to claim is a charge with reference 
to that portion of the purchase money which the Court finds to 
be binding on the estate. He argues that the nature of the land 
and the other circumstances in the case should be considered 
by the Court before the Court in such a case could work out the 
equities between the parties. On the other hand the learned 
advocate for the respondents drew my attention to a decision 
of Sadasiva Aiyar and Napier, JJ.,.in Rukman Sundarammal 
v. Muthu Ainmal,* where a sale by a minor’s guardian of 4 acres 
of dry land and 4 acres of wet land for a sum of Rs. 1,425 was 
sought to be impeached by the minor. The Lower Appellate 
Court found that Rs. 650 out of the price of Rs. 1,425 was 
binding on the estate and held that the vendees should be allotted 
a proportionate extent of the land originally intended to be con- 
veyed to them in the ratio of the consideration found by the 
Courts to be binding. The learned Judges disapproved of that 
course: and held: that- the plaintiff was entitled in that case to 
recover the whole of the land alienated, and they gave a decree 
for a charge on the property in favour of the vendee for the 
amount found binding. The questfon how equities have to be 
worked out in any particular case would depend on the facts and 
circumstances of each case. In the particular case before me, 
having regard to the fact that under Ex. IX (a), the agreement 
that preceded the sale—Ex. [X—there is a statement that the 
sale was to be at the rate of Rs. 1,050 per acre, I think that the 
question should be further considered as to the exact relief that 
should be granted in this case. It is also said that 60 cents 
were sold by the widow for Rs. 600. The question had not to be 
considered by the trial Court in the view that it took of the case, 
namely, that the whole of the consideration mentioned in the 
sale was utilised for binding purposes. It is only when. the 
Lower Appellate Court disallowed the contention of the alienees 


' as regards a portion of the sale price that this question arose 


for decision. I.think that the Lower Appellate Court’s dis- 
cussion -of this question in the last few lines of page 25 is not 
altogether satisfactory in the circumstances. The learned advo- 
cates are not now in a position to state what the nature of the 
evidence is and whether there is any other matter on the record 
relevant to this point. It, therefore, seems to me that I should 
cali for a finding from the Lower Appellate Court on the ques- 
tion whether, on the finding that only Rs. 806-1046 is binding 
upon the estate, the present is a case where the alienees should 
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or should not be allotted, in the circumstances, a proportionate 
extent of the lands agreed to be conveyed under Ex. IX (a). 
I am anxious-to be placed in possession of all relevant circum- 
stances appearing in the evidence, in this case with a view to my 
finally resolving how to work out the equities of the parties in 
this particular case. The Lower Appellate Court will accord- 
ingly be directed to submit a finding, on the evidence on record, 
on the question whether the present is a case where the aliences 
should or should not be awarded any, and if so, what proportion 
of the lands covered by the sale-deed, having regard to my find- 
ing that Rs. 806-106 is binding on the estate. Finding in six 
weeks, and .objections in ten days. 


In compliance with the order contained in the above judg- 
ment, the Subordinate Judge of Guntur submitted the fqlowing 

FInDING.—I am directed by the High Court- to submit my 
finding on.the evidence on record on the question whether the 
present case is one where the alienees should or should not be 
awarded any, and if so, what proportion of the lands covered 
by the sale-deed, Ex. IX, having regard to the finding that 
Rs. 806-10-6 is binding on the estate. 


2. I am directed to state— 


(+) Whether the defendants 1 and 2 are entitled to--a 
proportion of the property sold by Ex. IX, or only a charge; 
l (#) If they are entitled to a portion of Ex. IX land, 
what proportion are they entitled to? 


We have, therefore, to consider— 


(+) Whether a sale was absolutely necessary under the 
circumstances of the present case. rn rr 
(1) Whether a sale of a portion of the property could 
be decreed in this case. 
3. The Privy Council decided in Girdharee Lall v. Kantoo 
Lat’ referred to in 52 M.L.J. 724: 


“Where a father has sold ancestral property for the discharge of his 
debts, 1f the application of the bulk of the proceeds ıs accounted for, the fact 
that a small part is not accounted for will not invalidate the sale.” 


Explaining this decision, their Lordships of the Privy 
Council observed in Kriskn Das v. Nathu Ravn’: 


“While this 1s in itself a correct statement of the law so far as it oes, 
ic does not by any means follow, as the learned High Court Judges seem io 
have thought, that it is a complete statement of the law or that the sale will 
be invalidated wherever the part of the consideration not accounted for cannot 
be descnbed as small i . The learned Judges seem to have lost 
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sight of the true question which ‘falls to be answered in such cases, viz, 
whether the sale itself was one which was justified by legal necessity ” 

It is, therefore, clear that a sale by a Hindu widow would be 
upheld— 

(+) if the vendee paid a fair price for the property ; 

(4%) (a) whether a sale was necessary, and whether in the 
case of the sale in question there was legal necessity; 


(b) whether the vendee acted bona fide, t.¢., honestly 
and -with due caution. 


4. My predecessor found in paragraph 25 of his judgment 
that the price paid for the sale was adequate. The correctness 
of this finding was not questionéd before me. I, therefore, hold 
that thg defendants 1 and 2 paid a fair price for the property 
under Ex. IX. 


5. The learned District Munsif found in paragraphs 19 
to 22 of his judgment that the income from the estate in the 
hands of the 3rd defendant was insufficient for the maintenance 
of her family, that she had other expenses to meet, and that she 
was justified in incurring debts. That she was justified in incur- 
ring debts to the extent of Rs. 806-10-6 cannot now be disputed. 
By the Uate of Ex. IX, the 3rd defendant was in possession of the 
land sold and a house site (Ex. ViI—property). The site, it is 
said, is worth about Rs. 500. It is true that it was found that 
Fx. VI sale was unsupported by consideration; but it is not 
contended that the property was worth more than Rs. 500. We 
may, therefore, take it that it was worth about Rs. 500. A 
sale of the site only would not have discharged the whole debt. 
It is clear that it was advantageous to sell the land and retain 
the site. The correctness of the observation of my predecessor 
“there can be no doubt that. 1 and 2 defendants’ contention that 
the 3rd defendant had no other means of paying off the debts 
13 proved” was not questioned—so far as her husband’s pro- 
perties were concerned—at the time of the arguments. She is not 
bound to apply her own properties for the discharge of the debts 
chargeable on the estate. There was legal necessity for the sale 
to the extent of Rs. 806-10-6. D.W. 9 wrote Ex. IX-a. He 
deposed that the 2nd plaintiff's brother, N. Venkatasubbayya, 
settled the terms of the sale and attested the deed. N. Venkata- 


‘subbayya attested Ex. IX-a also. The witness pays an income- 


tax of Rs. 138. It is, therefore, clear that nothing was done 
under the rose. D.W. 13 is a creditor. He attested Exs. IX-a 
and IX, He said that the whole land sold yielded 9 or 10 salakas 
per year and the makta was 6 salakas. He added referring to 
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the makta, “which, if adjusted towards the debt, she could not prions 
get on tor the last 30 years till 1916.” The deed was executed m 

by the mother of the plaintiffs, as their guardian. D.W. 13 Sundaramma, 
deposed “The portion left after sale to the defendants was sold 

to E. Krishnayya (60 cents not included in the suit).” It is 

clear that 60 cents of the land was sold by her and the plaintiffs 

did not question that alienation. This shows that the land had 

to be sold then. The 3rd defendant had to discharge debts to 

a large extent and everybody knew that a sale of the estate was 

the only means of wiping off the debts. If they were not dis- 

charged they would grow. For all these reasons I hold that a 

Sale in this case was necessary and that the defendants 1 and 2 

acted bona fide and with caution. There was legal necessity for 

the sale to the extent of Rs. 806 and odd. It cannet be said 

that the part of the consideration not accounted for in the 

present case is small. Even if it is considered small, the cir- 

cumstances of the case show that a sale was necessary. The 

proportion can easily be determined because the price per acre is 

given in Ex. IX-a as Rs. 1,050. 


6. For all the reasons given supra, I find that the defendants 
i and 2 are entitled to a proportion of the property sold. And 
that proportion is 79,247|507 cents (or roughly 794 cents). 


This second appeal coming on for final hearing after the 
return of the finding of the Lower Appellate Court, the Court 
delivered the following 


JUDGMENT.—In this case I called for a finding on two 
questions (1) whether the defendants 1 and 2 are entitled to a 
proportion of the property sold under Ex. IX, or only to a charge 
on the same for the amount found due, and (2) if they are 
entitled to a portion of the land covered by Ex. IX, what pro- 
portion they are entitled to. The learned Subordinate Judge 
has returned findings to the effect that the defendants 1 and 2 
are entitled to a portion of the property sold having regard to 
the circumstances mentioned by him and that the proportion is 
794 cents out of 1 acre 75 cents. 


The question has been argued before me whether in such 
cases the proper course is not to declare the sale to be not binding 
on the reversioner, giving only a charge in favour of the pur- 
chaser to the extent of the purchase money found to be binding : 
on the estate. The question as to how the equities should be 
worked ‘out in any particular case would largely depend on the 
iacts and circumstances existing in that case. No doubt a sort i 
of working rule has been laid down in several decisions of this 7 
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Court to the effect that when consideration to the extent of about, 
or more than, a moiety of the price is held to be binding on the 
estate, then the sale, as such, should be upheld, but the pur- 
chaser should be directed to pay to the ultimate reversioner the 
difference between the sale price and the amount found to be 
binding on the estate. The exact effect of the Privy Council 
rulings recently given on the direction as to refund of a portion of 
the price to the reversioner may have to be considered in cases 
where the question arises. In the present case, however, I have 
found, that out of the consideration of Rs. 1,774-8-0, a sum 
of Ks. 806-10-6 only should be taken to be binding on the estate. 
But the amount that I have held to be binding upon the estate 
is substantially less than a moiety of the price. That being so, 
the questipn arises as to how the equities between the parties 
should be worked out in the present case. It is in evidence in 
this case that an extent of 60 cents had been sold by the widow 
for Rs. 600; and it also appears that under the very agree- 
ment which gave rise to the sale in question (Ex. IX-a) the 
price is fixed by the parties at Rs. 1,050 per acre. In these cir- 
cumstances, I called upon the Lower Appellate Court to submit 
findings on the two*points already mentioned by me, and I have 
already neted the findings submitted by the learned Subordinate 
Judge. It was argued by Mr. Somayya, the learned Advocate 
for the respondent, that in such circumstances the sale should 
not be upheld in respect of any portion of tre property sold; and 
he contended that the decision in Rukmam Sundarammal v. 
Muthu Ammal is clear that the purchaser would be entitled 
only to a charge on the property in respect of Rs. 806-10-6. On 
reading the decision referred to by the learned advocate, I 
find ‘that Sadasiva Atyar, J., does not discuss this question. I 
find that Napier, J., refers to this point at page 12 of the report. 
As I read the judgment of the learned Judge, he does not pur- 
port to lay down any general proposition of law applicable to 
such cases. On the other hand, the learned Judge speaks of equi- 
ties arising in such cases. The exact nature of the agreement 
which led to the sale is not clear in that case. I think it 
1S open to the Courts, in case the facts and circumstances warrant, 
to uphold a sale in part. In the present case, I have got Ex. IX-a 
which evidences the agreement in pursuance of which the property 
as sold. The agreement is clear that the basis on which the 
parties contracted was that the property was toebe sold at 
Rs. 1,050 per acre. As I said, we have got also evidence in the 
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case, which the learned Subordinate Judge has referred to, that 
60 cents were sold for Rs. 600. The learned Subordinate Judge 
has come to the conclusion that there is no difficulty as regards 
apportioning the land which was the subject of sale in the 
present case. l am, therefore, led to the conclusion that the 
parties in the present case bargained for the sale and purchase 
of the land at Rs. 1,050 per acre, and as it was alleged that there 
was necessity to the extent of Rs. 1,774-8-0, the plot of 1 acre 
and 75 cents was made the subject of the bargain. Now that 1 
have found that the consideration binding upon the estate is 
only Rs. 806-10-6, I think, having regard to the facts of the 
present case, that I am not making a fresh contract between thé 
parties by decreeing that the defendants 1 and 2 should have 
79 cents out of 1 acre 75 cents covered by Ex. IX, On this 
question of working out equities, I think that the full Bench 
decision in Baluswani Atyar v. Lakshmana Atyar® affords me 
some guidance. There the managing member of a joint Hindu 
family, for purposes not binding upon the other co-parceners 
and without their concurrence, agreed to sell a specific item of 
joint family property. “The Full Bench held that the purchaser 
in such a case could not enforce specific*performance of the 
entire contract, but that in case the purchaser should elect to have 
the (vendor’s) manager’s share of the property for the whole 
of the consideration stipulated, then it would be open to the 
Court to grant specific performance in respect of the said share 
only as indicated aboye. I think that the decision of the Full 
Bench in Balwswami Atyar v. Lakshmana Aiyar® lends support 
to the view that I am inclined to take in this case. Having 
regard to the facts and circumstances appearing in the present 
case and having regard to the inference that I draws from 
the agreement Ex. IX-a and the saledeed Ex. IX, and in the 
light of the special circumstances found by the Lower Appel- 
late Court, I think that the proper decree that I should pass in 
the present case is that the ultimate reversioners to the estate 
of the 3rd defendant would be entitled to recover 1 acre 75 cents 
covered by Ex. IX less 79} cents (to be selected and separated 
by the Court if the parties interested be not then able to agree) 
to which I think the vendees should be held entitled in the cir- 
cumstances. Of course, it goes without saying that the whole 
of the price.paid by them, stg., Rs. 1,774 and odd, should be takgn 
to be the price of 79} cents, so that no question of any refund 
by the ultimate reversioners in favour of defendants 1 and 2 
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Mone or vice versa would arise. The decree of the Lower Appellate 

5. Court will be modifed accordingly. 
pangdaramma; The Lower Court had directed that each party should bear 
his own costs in the two Lower Courts. I think I should also 


pass the same order as regards the costs of this second appeal. 
K.C. Decree modified. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—MR. JUSTICE RAMESAM. 
Appavu Naicken and others .. Appellants* (Defts.). 

Deve Hindu Law—Gift by a widow of properties belonging to her deceased 
Appava husband—Sutt by the donee for ejectnient—IVhether maintamiable 

A Hindu widow gave to the plaintiff and another by way of gift some 
properties of her husband by a registered deed In a suit by the donee for 
ejyectment of the defendants who were not the reversioners from the suit 
properties, 

Held, that the plaintift who was a mere donee from a Hindu widow 
possessing a limited interest of a widow in the properties, had such a title 
after her death as would enable him to maintain a suit for eyectment. 


As against all persons other than reversioners the gift or alienation 
is perfectly valid and the donee or alience cin maintain an action against 
a person resisting him, provided he is not a reversioner and provided there 
ig no question of limitation. 


Bijoy Gopal Mukern v Krishna Maltshi Debt, (1906) L.R. 344 I.A 
87: 1 L.R. 34 C. 329 17 M.L.J. 154 (P.C.), Kishori Pal v. Sheikh 
Bhusaı Bhutya, (1909) 14 C.W.N. 106 and Maharaja Kesho Prasad Singh 
«. Chandrika Prasad Singh, (1922) I.L.R. 2 Pat. 217, followed. 


: Srinivasachariar v. Raghavachariar, (1924) 46 M.L J. 560, dissented 


trom 

Second appeal against the decree of the Court of the Sub- 
ordinate Judge of Salem in Appeal Suit No. 181 of 1928 (A.S. 
No. 306 of 1928, District Court, Salem) preferred against the 
decree of the Court of the District Munsif of Sankaridrug at 
Salem in Original Suit No. 510 of 1928 (O.S. No. 1031 of 1927, 
District Munsif’s Court, Salem). 

G. Lakshmanna and T. V. Srinivasachari for appellants. 

The Court delivered the following 


JupcMENT.—The defendants are the appellants before me 
in this second appeal. The suit properties, a house and land, 
belonged to one Angammal, maternal aunt of the plaintiff. She 
gave them to the plaintiff and his brother Maria Pillai by a 
wegistered deed, dated the 25th qf October, 1925, Ex. A. Maria 

e Pillai is dead and the plaintiff is his heir. The plair#ff filed the 
suit within 12 years after the date of the gift. The defendants 
r pleaded that the gift was fraudulent, whatever that might mean. 


—— — 
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They also pleaded that they were reversioners to Angammal. 
The District Munsif found that neither Angammal nor her 
donees were in possession of the property within 12 years prior 
to suit and therefore dismissed the suit. On appeal the Sub- 
ordinate Judge found that Angammal was in possession until 
the date of the gift deed and there was therefore no question 
of adverse possession. He also found that the gift deed was a 
genuine transaction intended to be given effect to, and given effect 
to and that the defendants are not reversioners of Angammal. 
On these findings he decreed the plaintiffs suit. The defendants 
filed this Second Appeal. 


_In Second Appeal it has been contended before me that the 
plaintiff being a mere donee from a Hindu widow possessing 
the limited interest of a widow in the properties, he®has not 
got such a title after her death as would enable him to main- 
tain a suit for ejectment. It seems to me that the opposite pro- 
position is so well established that I have no hesitation in decid- 
ing against the appellant. 


In Modihu Sudan Sigh v. Rook a Hindu widow made 
a putni lease of two villages, After the Widow’s death the 
reversioner accepted rent from the putnidar. The High Court 
found that, though the putni was void, the acceptance of rent 
constituted him a tenant from year to year and dismissed the 
suit. On appeal the Judicial Committee affirmed the Higli 
Court’s judgment on an eyen stronger ground. They said: ` 
“It must be ubscryed that the putu was not void. it was only yordable; 
the Raja might elect to assent to it and treat it as valid. . . . . The 
learned Judges of the High Court appear to haye fallen into the error 
of treating the putni as if it absolutcly came to an end at the death of she 
widow . . . Their Lordships think there 18 a sutficicnt prima facie cave 
oi an election by the Rajya to afirm the yalidity of the putni.” f 
They dismissed the appeal. In Bijoy Gopal Mukerji v. 
Krishna Mahishi Debs,? the suit was by a reversioner to recover 
property leased by a Hindu widow for a term of 60 years (which 
extended beyond her life) from the lessees. The suit was 
brought within 12 years. The High Court applied Art. 91 and 
dismissed the suit. On appeal to the Judicial Committee it was 
held that in such a case the reversioner has not got to set aside 
the transaction by the Hindu widow and Art. 149 would apply. 
In describing the nature of a Hindu widow’s estate Lord Davey 
said: ; | 
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GA Hindu widow 18 not a tenant for life, bur 1s owner of her husband’s 
property subject to certain restrictions on ahenaton and subject to its 
devolving upon her husband’s heirs upon her death. But she may alreuate 
it subject to certain conditions being comphed with Her alienation 18 not, 
therefore, absolutely void, but it 1s prona jac voidable at the election of 
the reversionary heir He may think fit to affirm it, or he may at his 
pleasure treat it as a nullity without the interveution of any Court, and he 
snows his election to do the latter by commencing an action to recover 
possession oi the property. There 1s, in fact, nothing for the Court either 
to set aside or cancel as a condition precedent to the right of action of the 
reyersionary heir,’’ 

Ever since this decision, it has been generally regarded as 
defining the true nature of a Hindu widow’s estate. It is not 
an estate for life in the sense in which that term is understood 
in the English law. It is not an estate terminable on the death 
of the widow.. If she makes a gift or alienation otherwise than 
tor nec@ssity, neither the gift nor the alienation is void. It is 
true that the transaction will be useless against the reversioner, 
but as against all persons other than reversioners the gift or 
alienation is perfectly valid, and the donee or alienee can maintain 
an action against a person resisting him, provided he is not a 
1eversioner and provided there is no,question of limitation. It 
may be that the trouble may turn out to be a thankless task, for 
after the plaintiff succeeds in his action the reversioner may 
step in and take away the property from him. But he may not. 
There is nothing in law to compel the reversioner to take any 

action and so long as he is silent and has done nothing to treat 
the gift or alienation as a nullity the title of the donee or alienee 
continues even beyond’ the life-time of the widow. This is the 
ground of the decision of Sir Lawrence Jenkins, C.J., and 
Caspérsz, J., in Kishori Pal v. Sheikh Bhusas Bhuiya? There 
it was held that a transferee from a Hindu widow without any 
legal necessity was entitled to maintain a suit for ejectment. 
The second appeal was first heard by Brett, J. He said: 


“Whether or not it was within tht rights of the. widow to transfer the 
entire iutercst in the property sold, such a sale, under the law, cannot be 
held to be ipso facto void but it 19 only voidable at the instance of the 
rev ersioners. In the present case, there 1s nothing whatever in the judg- 
ments of the Lower Courts to indicate that the reversioncrs appeared in 
the suit or that they, m any way, showed that they wished to avoid the 
transaction. That being the casc, I am of opinion that the view taken hy 
the Lower Appellate Court 1s not correct and that for the purposes of the 
present swt, the plainuff has suflciently established his title.” 


--There was a Letters Patent Appeal in which Sir Lawrence 
Jenkins, C.J., observed: 


“Now, how do the authorities stand? It scems to me that the matter 
is placed beyond doubt by what was decided and said in Bijoy Gopal Mukerji 
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v. Krishna Mahishi Debi? It was there pointed out that an alienator 
by a widow, even though there may not be legal necessity or consent, was 
not void and could not be regarded as void, because it is the established law 
that such transfer was capable of affirmation after the death of the widow, 
and that which is capable of affirmation cannot possibly be void.’ If not 
void, it is clear that the transfer even after the, death of the. widow had a 
qualified operation. It is quite true that to nullify such a ffansfer a suit 
is not necessary; disafirmation would be sufficient. But as the transaction 
is capable of disafirmation, so it is also capable of affirmation; and, while 
there is nothing decisive one way or the other, it seems to me that we cannot 
say that the transfer even after the death of the widow is incapable of 
operation as against a third party in the position of the defendant-respond-' 
ent in this appeal. I, therefore, agree with the conclusion at which 
Mr, Justice Brett bas arrived.” 
In my opinion this case establishes that, where the rever- 
sioner is silent, a transferee from a Hindu widow, whether a 
donee or alienee, has got some qualified title to enable him to 
maintain a suit for ejectment. If I may humbly say so, I entire- 
ly agree with this decision and I think that the proposition is 
so well established that I regard the attempt to argue this appeal 
as rather a bold attempt on the part of the learned advocate. 


The same conclusion*was arrived at in. Maharaja Kesho 
Prasad Singh v. Chandrika Prasad Singh.‘ In that case there was 
a gift by a Hindu widow. Two of the reversioners didnot dis- 
pute the gift after her death in 1880. But the third reversioner 
did not consent to the gift and sued to recover his one-third share 
and sticceeded after going up to the Privy Council. The donee, 
Sheo Lochan Singh, sold the other two-thirds share to the plain- 
tiff and he brought a suit to redeem two zarpeshgi morteages 
effected by the widow and to which the properties were subject. 
One of the contentions in the appeal was that the interest of the 
plaintiffs vendor- Sheo Lochan, although valid during the life- 
time of the widow, terminated on the death of that lady notwith- 
standing that the reversioners of the two-thirds share have never 
from the. year 1880, when the widow died, up to the present, 
elected to treat the transfer as void. After stating this conten- 
tion, Dawson Miller, C.J., says: 

“Tt is not disputed thai a sale or mortgage by a Hindu widow which 
purports to pass or hypothecate ihe absolute title 1s valid against every one 
except the reversioners and that unless the reversioners elect to treat it as a 
nullity it subsists as against every one else. In the present case the gift as 
to the two-third share was never challenged by the reversioners intcrested 
in that share. It is argued, however, that a gift stands on a different footing 
from a sale of mortgage and certain ‘authorities have been relied on ‘in 
support of this contention. The general rule was clearly laid down by Lord 
Davey in delivering the judgment of the Judicial Committee in Bijoy Gopal 
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t 
Mukerji y Krishna Mahishi Debt . . . . The alienation in auestion 
in that casc was an ijara leasc but there is nothing in the judgment to 
suggest that any other form of alienatlon would not come wichin the 
coctrine applied, and it is difficult to see upon what principle a distinction 
can be drawn between a gift and any other form of transfer ” 


He then refers to a number of cases and observes: 


“None of these cases, however, in my opinion form a guide to the 
determination of the exact question we are now called upon to decide. It 
is not a question between presumptive and remote reversioners The ques- 
tion is whether a gift of the whole of her husband’s property made by a 
Hindu widow, not challenged by the reversioners during her [ife-time and 
acquiesced in by those who would take a vested interest after her death can 
be challenged by any one else In my opinion there can be only one 
answer to this question. It is the reversioners and the reversioners alone 
who can dispute the gift. If they choose to allow the property io which 
they are entitled to remain in the possession of the donee that is their 
affair and no one else can object If the donce remains in possession 
under a claim of right for twelve years he will acquire an indefeasible 
title even against the reversioner ” 


He then discusses the decision in Naba Krishna Roy y. Hem 
Lal Roy,” where it was contended that the alienation must be 
first set aside before the reversioner can sue for possession. 
Then he observes: i 


“Such expressions must be regarded in connection with the context 
and the stibject-matter of the suit. It is, in a sense, permissible, though 
perhaps not strictly accurate, to say that the gitt is void when considering 
its validity as against the reversioner. He may treat it as a nullity and 
need not sue to have it set aside before claiming possession The true 
view appears to be that it is not binding upon him and he can elect to 
{reat it as a nullity and sue for possession at any time within twelve years 
of his interest becoming vested without first suing io have it set aside not- 
withstanding Art. 91 of the Limitation Act. He may, on the other hand, elect 
to treat it as valld but no third person can claim his option or set up the 
plea that such a gift is void merely because it may have been but was not 
80 treated by the reversioner. The judgment of the Calcutta High Court 
in Kishori Pal v. Sheikh Bhassat Bhosyat is, I think, an authority for this 
view. In my opinion the respondent’s plea that the gift was void cannot 


.— e 


be supported.” i pE IS migi 


If I may humbly say so, I agree with every word of the 
above opinion of Dawson Miller, C.J. The words “void” and 
“voidable” have to be carefully used in connection with the 
rights of the reversioners as against a Hindu widow’s alienations. 
A Hindu widow’s gift or alienation without necessity is void 
as against the reversioner in the sense that he need not set it 
aside. A mere disaffirmation is enough. But such a transac- 


*tion is also voidable in the sense that only a reversioner can 
° treat it as a nullity and 1f he chooses to remain silent nobody else 








2 (1907) L.R. 34 I.A. 87. ILL.R. 34 C. 329: 17 M.L.J. 154 (P.C.) 
3. (1909) 14 CW.N. 106 5, (1905) 2 Cal. L.J. 144, 
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can question it and it therefore remains valid. The transaction 
has the character of a transaction which is not void as against the 
rest of the world. It bas the character of a void transaction only 
as against the reversioner. It is unsafe to apply the word 
“voidable” to such a transaction in the usual sense of the term. 
Hence all the confusion that now and then arises, if still such 
confusion exists after Lord Davey’s judgment in Bijoy Gopal 
Mukerji v. Krishna Mahisli Debi? It is true that in Maha- 
raja Kesho Prasad Singh v. Chandrika Prasad Singh* the 
donee’s title to two-thirds became completely indefeasible on 
account of the acquiescence of the two reversioners for more 
than 12 years, but the judgment_does not rest on that ground. 
Even if the suit was filed within 12 years, the whole reasoning 
of Dawson Miller, C.J., apples. Mr. Lakshmanna eelied on 
another decision in Harthar Ota v. Lokenath Misra. There 
the plaintiff was the reversioner and it was held that Art. 141 
applied to the suit and that he need not sue to set aside the 
widow’s sale. At page 416 Woodroffe, J., observes: 

“As I have pointed out, A Hindu widow stands midway between the 
cases I have referred to, having neither an absolute nor yct a life-interest 


in the property, but having a conditional authorfty only to absolutely 
dispose of it.” 


y by ? 

This sentence in my opinion correctly describes the posi- 
tion of a Hindu widow’s estate. The further sentences that 
{ollow were used by Woodroffe, J., from the point of view of 
the reversioner. Expressions which suggest that the alienation 
is good for the lifetime only of the alienor and not valid beyond 
her death must be understood from the point of view of the 
reversioner. As Dawson Miller, C.J., observes in Maharaja 
Kesho Prasad Singh v. Chandrika Prasad Singh,‘ i 
“such expressions must be regarded in connection with the context and 
the subject-matter of the suit. It is, in a sense, permissible, though perhaps 
uot strictly accurate, to say that the gift is void when considering its 
validity as against the reversioner.” 

I do not think the decision in Harihar Ota v. Lokønati 
Misra * helps the appellant. The case of Ghansham Singh v. 
Teg Bahadur Singh also, in which the suit was by a presump- 
tive reversioner for a declaration, has no bearing on the present 
question. The case in Dashrath v. Tarachand ’ is a case of a 
donee on the one hand and an alienee for consideration on the 


other. In that case the defendant was not a person who had no , 





2. (1907) L.R. 34 I.A. 87: I.L.R. 34 C 329: 17 M.L.J. 154 (P.C) 
4 (1922) I.L.R. 2 Pat 217 6. (1905) 1 Cal L.J. 408 
7 (1911) 9 A.L.J. 496 8. (1927) 10 N.L.J. 216. 
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title of any kind in the property. It is unnecessary for me 
either to agree with that decision or dissent from it at present. 
It is distinguishable and cannot: help the appellant in this case. 


The learned advocate for the appellant then relied on a 
group of cases which seem to hold that a will by a widow does 
not confer such title on a devisee as to maintain a suit for 
ejectment. The first decision so relied on is a decision of my 
brother Wallace, J., in Srintvasachariar v. Raghavachariar.° That 
decision does not apply to the case of a gift or alienation intend- 
ed to be operative during the widow’s lifetime. Either the 
case of a will stands on a different footing from that of a gift 
or alienation—then this decision must be distinguished on that 
ground—gr there is no distinction on principle between a will 
and a gift or alienation—then this decision must be regarded as 
erroneous. I am inclined to be of the latter opinion. But it 
is unnecessary for me to say so for this case. It is enough for 
the decision of this case to say that cases of gifts or alienations 
are so clear having regard to the decisions I have cited above 
that they cannot be disturbed by any decision relating to a will. 
I am unable to see ‘any distinction on principle between the case 


of a will and that of an alienation, if we start with the position 


that a Hindu widow’s estate is not a life-estate as Lord Davey 
has said. The decision in Durga Sundari v. Ramkrishna 
Poddar * does not really support the decision in Srinivasarhartar 
v Raghavachariar® In that case (Durga Sundari v. Ram- 
krishna Poddar) obviously defendants 2 to 5 were the rever- 
sioners and the property had been treated as theirs in the prior 
transactions. A devisee from the widow preferred a claim and 
it was held by N. Chatterjee, J., that his claim did not prevail. 
On Letters Patent Appeal Sir Lawrence Jenkins, C.J., and 
Mookerjee, J., dismissed the appeal. It cannot be said that Sir 
Lawrence Jenkins, C.J., intended to differ from his former view 
in Kishori Pal v. Sheikk Bhusat Bhuiya, whether it is a will 
or a gift or alienation, as against the reversioners it is a nullity. 
Some of the defendants in Durga Sundari v. Ramkrishna 
Poddar! were the reversioners. It is not that a will stands on a 
lesser footing than a gift or alienation. In Palchur Ma/alaksh- 
mamma v. Vemi Reddi Babu Reddi" referred to in Srinivasa- 
shariar v. Raghavachartar* it was not argued for the appellant 
that the will by the widow was valid against persons other 
than the reversioners. If that contention had been expressly 





“a 


3. (1909) 14 C.W.N. 106. 9. (1924) 46 M.L.J. 560, 
10, (1913) 18 C.L.J 162, „11 (1922) 44 M.L.J. 60, 
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raised, I think a different view would have prevailed. The In re 
head-note shows that the only point that was argued was that piao 
the appeal having been allowed by an earlier order to continue, 

the objection that it abated cannot be taken at a later stage. li 

the decision cannot be so distinguished, I am now inclined te 

dissent from it. The decision in Raghava Mttdahar v. Nara- 
yanaswa; Mudaltar ™ is of no value after the decision of the 

Privy Council, Bijoy Gopal Mukerji v. Krishna Mahishy Debt? 

and must be regarded as overruled by it. Anyhow Wallace, J., 

himself in Srimvasachariar v. Raghavachariar® recognises that 

the case of a transaction during the lifetime of the widow intend- 

ed to take effect tnter vivos stands on a different footing. The 

case in Prafulla Kantini Roy v. Bhabani Nath Roy” is a case 

where the conflict is between a donee from a widow and the rever- 

sioner and such a case cannot be affected by the principlé of Bijoy 

Gopal Mukerji v. Krishna Maħishi Debi’ In my opinion, the 

matter is so plain that this appeal must be dismissed. 


K.C. Appeal dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT ;—MR. JUSTICE JACKSON, 


S. Sendiappa Nadar and others .. Petitioters* (Accused) 
V. ` 
The President, District Board, Madura ...Respondent in all 


the Petitions (Complainant). 


Aladras Local Boards Act (XIV of 1920), Ss 41, 42, 159 and 220— 
dehon in respect of encroachinent—Diserction— ‘Default in performing Sendiappa 
any duty unposed by the Act’—Exrercise of powers under S 42 by Prce- Nadar 
ardent, District Board—Validity v. 

S 159 of the Madras Local Boards Act confers a discreuon on the Sa Nata 
President of the Local Board in the matter of directing the owner of any Board, 
premises to remove an obstruction If, however, he elects not to take any Madura. 
action it cannot be said he has made “default” in performing his duty 
within the meaning of S 41; matters of discretion are not considered to he 
mandatory So the President of the Distmct Board has no power, on the 
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e 
refusal of the Union Board to take action in that behalf, to mvoke the 
powers under S, 42, to direct the removal of an obstruction on a road 
not vested in the District Board or scrve a notice, or prosecute for failure 
tou comply with it 


Petitions under sections +35 and 439 of the Code of 
Criminal Procedure, 1898, praying the High Court to revise the 
order of the Court of the Second Class Magistrate of Periya- 
kulam, dated 21st June, 1930 and made respectively in C.C. 
Nos. 509, 511 and 512, 514, 517, 519, 525 and 526 of 1930. 


K. V. Sesha Atyangar and T. Ramachandra Rao for 
petitioners in all the cases. 


The Public Prosecutor for the Crown in Cr. R.C. Nos. 
445 and 465 to 468 of 1930. 


A, Srirangachariar for respondents in all the cases, 
The Court made the following 


ORDER. Criminal Revision Case No. 445 of 1930.—The 
petitioner seeks to revise an order passed in the course of a 
summons case by the Sub-Magistrata Periyakulam. ‘There is 
no provision in tke Code of Criminal Procedure for writing 
orders in the course of a case, and the Sub-Magistrate would 
have been well advised to have deferred all writing till after 
the conclusion of the trial. If the petitioner felt aggrieved, his 
proper course was to have moved in revision against the issue 
of summons. But speaking for myself, I should not have 
thought it advisable for this Court to intervene at that stage. 
Where a remedy ultimately les by way of appeal, it is unneces- 
sary for the High Court to move in revision. And if it is 
argued that the Lower Court is clearly acting without jurisdic- 
tion, then the short answer is that the party need not concern 
himself at all about the trial, but can simply appeal if the matter 
comes to judgment. If, on the other hand, it is not so clear, and 
It is a moot point whether or not the Lower Court has jurisdic- 
tion, then that matter should be thrashed out fully in both Courts 
below before it is brought, if necessary, to the High Court. 
Therefore if this petition had come before me for admission l 
should have dismissed it out of hand. I have only considered . 
it because its admission was allowed, and the petitioner after 
incurring the cost of printing has brought the matter up ready 
for hearing. ° 


The President of the District Board, Madura, complains 
against the petitioner for constructing a building on a road vested 
in the Board. No section is mentioned. Attached to the 
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complaint was a notice sent by the President of the District Board 
to the petitioner and apparently he is prosecuted for not obeying 
that notice by removing the encroachment, in which case it 
would be a complaint under section 220 of the Act (Madras 
Local Boards Act). 

Apparently the road in question is vested in a Union under 
section 60. The statement in the complaint that the road vested 
in the District Board seems to have been a deliberate misstate- 
ment of fact, because when the petitioner pleaded that the pro- 
secution was without jurisdiction, the President of the District 
Board disclosed a cause of action of which he must have been 
aware when he launched the prosecution, but which he chose 
entirely to conceal. It appears that the Union was requested to 
move in the matter, and declined. Thereupon the Prg¢sident of 
the District Board acted under section 42 (b) and assumed the 
function of the Union Board. This may be done under sec- 
tion 41 if the Board has made default in performing any duty 
imposed upon it by Statute. 

‘The President of a, Local Board fay require the owner 
of any premises to remove an obstruction under section 159; 
but the only duty imposed upon him under that section is to 
exercise his discretion in the matter. The Act does noflay down 
that he must remove any encroachment; and if, as in this case, 
he elects not to serve a notice, it cannot be said that he has made 
default in performing his duty. Matters of discretion are never 
considered to be mandatory. Cf. 10 Halsbury, para. 170. 

It must be found, therefore, that the President of the 
District Board bad no authority to serve a notice under sec- 
tion 159 in respect of a road not vested in that Board, or to 
prosecute for the failure to comply with that notice. 

The petition is allowed and the complaint dismissed. A 
similar order is passed in Criminal Revision Cases Nos. 465, 
466, 467, 468, 520 and 521 of 1930. 

SR Petition allowed. 


R—63 


Madhavan 
Nair, J. 


458 . HE MADRAS LAW JOURNAL REPORTS. Í VoL. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—MR. Justice MapuavAN NAIR AND Me. 
JUSTICE CORNISH. 


Kunthi "Ammal and another .. Appelanis* (Defis.) 
V. 
Sarangapani Chetti .. Respondent (PIP.). 


Indian Arbitration Act (IX of 1899), Ss 2, 3, 4, 8 and 9—Crvil Pro- 
cedure Code, Sch, II, Ss 17, 19, 20—Agreement to refer a dispute to five 
panchayatdars—Refusal by one of them—City Cil Court appomtuiy 
a fresh arbttraior—Wheiher High Court can try the suit—Jurisdiction— 
Whether provisions of the Civil Procedure Code, Sch. II, can apply— 
Whether High Court can appomt a fresh panchayaidar in the place of the 
declining person. 

Where an agreement between disputing parties was to refer the maticr 
cf contest to a panchayat of five persons in arbitration, and one of them 
refused toeact and the City Civil Court appointed a fresh one in the place 
of the dechning person and where the suit itself could be filed in the High 
Court at Madras, 

Held, (1) that the Indian Arbitration Act governed the submission to 
arbitration in the case and that section 17, Sch. II of the Civil Procedure 
Code had no operation and hence the order of the City Civil Court appoint- 
ing a new peson in the place of the arbitrator who refused to act and pur- 
porting to be'made under that section, was without Jurisdiction, and 

(2) that even though Ss. 8 and 9 of the Indian Arbitration Act 
would not apply to the present case, as they would apply only to cases where 
there was @ single or but two arbitrators, still the case would fall under pur- 
view of the Act in spite of the fact that the parties were left without any 
remedy under. the Act 

This disability is certainly “a blot” ın the Act, but it must remain so 
till ıt is cured by the Legislature 

Gopalji Kuverjs v. Morarjs Jeram, (1919) LLR. 43 Bom. 809 and In re 
Swath & Service and Nelson & Sons, (1890) 25 Q.B.D. 545, relied on. 

Manchester Shp Canal Co v S Pearson & Son, Lid, (1900) 2 QB 
606: In re Babaldas Khemchand, (1919) I.L.R. 45 Bom 1 and General 
Electric Trading Co v. Siemens (India), Ltd., (1928) I.L.R 56 C &48, 
referred to. 


Appeal against the order of the City Civil Court, Madras, 
dated 14th November, 1927, in Original Suit No. 580 of 1926 
and petition under S. 115 of Act V of 1908 and S. 107 of the 
Government of India Act to revise the order of the City Civil 
Court, Madras, dated 14th November, 1927, in Original Suit 
No. 580 of 1926. ‘ 

K. V. Sesha Atyangar for appellants. 

P. V. Venugopala Atyar for respondent. 

The Court delivered the following 

Jupements. Madhavan Nair, J—This Civil Miscellaneous 
“Appeal arises out of an order ‘passed by the City Civil Judge 
in a suit to have an agreement submitting a case for arbitration 





FA, A.O. No. 139 of 1928 | 22nd April, 1930. 
ancl 


C.R.P. No. 1048 of 1928. 
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filed in Court and to provide for the arbitration in accordance 
with law. The agreement sought to be enforced was entered 
into between the plaintiff and the defendants referring disputes 
about their joint family property to five panchayatdars; asking 
them to divide it among the signatories to the document. One 
of the panchayatdars refused to act as an arbitrator. For this 
and other reasons the defendants contended that the agreernent 
could not be enforced. They also contended that the City Civil 
Court had no jurisdiction to entertain the suit as it fell within the 
scope of the Indian Arbitration Act (IX of 1899) which vests the 
High Court with exclusive jurisdiction to try suits of this nature. 
The learned City Civil Judge overruled these contentions and 
passed the following order: 


“I, therefore, direct that Bhagirathi Pillai be appointed arbitrater in place 
of the person who has resigned and remit this case to the onginal arlitrators 
who have not resigned and this additional person newly appointed to 
dispose of the case according to law and submit a finding within one month ” 


This appeal has been filed by the defendants against this 
order. 


It is urged on beh4lf of the appellants that the Indian — 


Arbitration Act gives exclusive jurisdiction tt the Original Side 
of the High Court to determine this matter, as, if itewere the 
subject-matter of a suit, the suit could be instituted only in a 
Presidency Town, and that the Code of Civil Procedure, Second 
Schedule, provides that the Second Schedule of that Code shall 
not apply to any case falling within the purview of the Indian 
Arbitration Act. On behalf of the respondents it is contended 
that the Indian Arbitration Act will not apply to submissions 
or arbitrations where there are five arbitrators as in the present 
case, that is, more arbitrators than one contemplated by •sec- 
tions 8 and 9 of the Act and that, even if the Act applies, the 
City Civil Court has jurisdiction as it is directed under the Madras 
City Civil Court Act (VII of 1892) to take cognizance of 
all suits triable on the Original Side of the High Court, pro- 
vided the value of the suit does not exceed Rs. 2,500, and pro- 
vided further that the suit does not relate to Probate, Matrimo- 
nial and Insolvency Proceedings. It is admitted that the present 
case falls within these provisions of the Madras City Civil Court 
Act. 


On the above arguments, two questions arise for considerae 
tion: (1) ‘Whether the jurisdiction to determine the subject- 
inatter submitted to arbitration in the present case lies exclu- 
sively with the High Court; (2) if so, is the City Civil Court 
vested with that jurisdiction’ under the Madras City Civil Court 


. Kunthi 
Ammal 


v. 
Sarangapani 
Chetti, 





Madhavan 
Natr, J. 


Sarangfapanr 
Chetti. 





Madhavan Í 
Natr, J- 


500 » THE MADRAS LAW JOURNAL REPORTS. [ voL. 
Act? As we shall presently show, in the view that we take of 
this case, it is not necessary to express any definite opinion on 
the second question. 

Unter the Indian Law, reference to arbitration is govern- 
cd by the provisions of the Code of Civil Procedure and the 
Indian Arbitration Act (LX of 1899). Under section 89, cl. (1). 
of the Civil Procedure Code, 


Save in go far as 1s otherwise provided by the Indian Arbitration Act, 
1899, or by any other law for the time being in force, all references to arbitra- 
tion, whether by an order in a suit or otherwise, and all proceedings there- 
under, shall be governed by the provisions contained ın the Second Schedule” 


Section 3 of Act IX of 1899 says that sections 523 to 526 
of the Code of Civil Procedure, 1882, (paras. 17, 19 and 20 of 
Sch. II of the Code of Civil Procedure, 1908) shall not apply to 
any submission or arbitration to which the provisions of this Act 
for the time being apply. This séction excludes those references 
to arbitration to which the provisions of the Act apply from the 
operation of paras. 17 to 20 of the Second Schedule of the Civil 
Procedure Code. Section 2 of the Act states— 

"This Act shall apply only in cases where,*if the subject-matter submitted 
to arbitration were the subject of a suit, the suit could, whether with leave 
or otherwise, be instituted in a Presidency Town.” 

According to this section the Act would apply to an agree- 
ment forming the subject-matter of a reference to arbitration 
only if a suit between the parties with respect to that subject- 
matter could be instituted in a Presidency Town. Section 4 of 
the Act states that “the Court” referred to in the Act in the 
Presidency Towns is the High Court In the present case it is 
clear that if a suit is instituted by the parties with reference to 
the subject of arbitration, that is, the division of their family 
property, that suit will have to be instituted at Madras, and 
therefore, under sections 2 and 4 of the Act, the High Court 
will be the Court having jurisdiction to determine the reference 
to arbitration. This is the argument of the appellant. The 
respondents meet this argument by saying that the plaintiff in 
order to succeed in his contention should, besides showing that 
his case falls within section 2 of the Act, also show that 
the provisions of the Act would apply to the submission oT 
arbitration in question. This argument has special reference 
to section 3 of the Act and is put in this way: Having regard 
*to that section, only those submissions, 1.¢., written agreements 
to submit, present or future differences to arbitration, whether 
an arbitrator is named therein or not, [See S. 4 (6)], to which 
the provisions of the Indian Arbitration Act will apply, will be 
exempt from the operation of the ‘Code of Civil Procedure; in 
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other words, if any of the provisions embodied in any section 
of the Arbitration Act will not apply to a “submission,” then 
that “submission” will be governed by the rules of the Code of 
Civil Procedure. In this case, as one of the panchayatdars has 
refused to act, it is conceded that without resorting to section 8 
or 9—if these sections will apply—his vacancy cannot be filled 
up and that relief cannot be given to the plaintiff. The res- 
pondent proceeds to show that sections 8 and 9 of the Indian 
Arbitration Act will not apply to a submission like the present 
one wherein the dispute is referred to the arbitration of five 
panchayatdars as those sections will apply only to cases where 
there is “a single arbitrator or but two arbitrators”. In support 
of his interpretation of sections 8 and 9 of the Act, Gopalji 
Kuverji v. Morarji Jeram’ is relied on. If this argument is 
accepted, it will follow that the question of the application of 
the Act should be considered with reference to both sections 2 
and 3, and that if\any of the sections of the Act will not apply 
in the matter of any submission, then despite the fact that a suit 
in respect of its subject-matter if instituted will undoubtedly lie in 
the High Court, the provisions of the Code of Civil Procedure 
will become applicable and the City Civil Court will have 
exclusive jurisdiction to deal with the matter. ° 


We will now proceed to see how far this argument of the 
respondent can be accepted. Section 8 of the Indian Arbitra- 
tion Act deals with the power of the Court in certain cases to 
appoint an arbitrator, umpire or a third arbitrator. Section 9 
of the Act deals with the power which the parties have in certain 
cases to supply the vacancy. I do not think it is necessary for 
deciding this case to deal at length with the scope of the provi- 
sions of these two sections, as I am prepared to accept the reason- 
ing of the learned Judges in Gopalji Kamerji v. Morarji Jerant,) 
in which the question is discussed elaborately. In that case, 
strongly relied on by the respondent, it was held by Scott, C.J., 
and Hayward, J., reversing the judgment of Marten, J. that, 
in a case of submission to three named arbitrators all of them 
after acting having declined to proceed any further, the Court 
had no jurisdiction to appoint fresh arbitrators in their place 
under the Indian Arbitration Act. Generally stated, following 
the decisions In re Smith & Service and Nelson & Sons? and 
Manchester Ship Canal Company v. S. Pearson & Son, Lid.®, 
under the English Arbitration Act, the learned Judges adopted 
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the view that sections 8 and 9 would apply only to cases where 
there is a single arbitrator or but two arbitrators. According 
to this decision, these sections will not apply to the present case 
as the agreement in question refers the matter in dispute to five 
panchayatdars, and therefore, if the respondent’s argument is 
correct, it would follow that the provisions of the Code of Civil 
Procedure are not excluded under section 3 of the Act and the 
City Civil Court must be held to have exclusive jurisdiction to 
deal with the matter. The appellants argue that this decision is 
wrong and rely on General Electric Trading Co. v. Siemens 
(India), Lid* Sections 8 and 9 of the Indian Act correspond 
to sections 4 and 5 of the English Arbitration Act which corre- 
spond to clauses 12 and 13 of the Common Law Procedure Act 
of 1854., So far as I can see, though there is some variation in 
the wording of sections 5 and 6 of the English Arbitration Act 
from the wording of the corresponding section of the Common 
Law Procedure Act, the purport of the sections remains exactly 
the same. In my view there is no support for the view of 
Ghose, J , that the wording of sections 5 and 6 of the English 
Arbitration Act would make them applicable to cases of three 
arbitrators, cases tò which admittedly sections 12 and 13 of the 
Commone Law Procedure Act would not apply. In this con- 
nection, it may be observed that In re Smith & Service atd Nelson 
& Sons,* relied on by the learned Judges of the Bombay High 
Court. was decided after the passing of the English Act of 
1899, and under it it was held that— 


“where an agreement to refer disputes to arbitration provides for a refer- 
ence to three arbitrators, one to be appointed by each of the parties, and 
the third hy the two so appointed, and one of the parties refuses to appoint 
an arbitrator, the Court has no power under or apart from the Arbitration 
Act, °1889, to order him to do’ 


In that case, Lindley, L.J., made the following observa- 
tions :— 


“It certainly looks like a blot in the Act, that by reason of there bide 
uc provision as to three arbitrators, as distinguished from two arbitrators 
and an umpire, sections 4, 5 and 6 do uot apply; but we cannot help that.” 


This so-called blot in the English Act was cured in England 

by the enactment of the Administration of Justice Act of 1925, 
10 and 11 Geo. V, c. 81. This would show that the Legislature 
thought that the interpretation of sections 5 and 6 of the Cnglish 
Act adopted by the learned Judges in In re Smith & Service aud 
elson & Sons’ was correct. The blot in the Igdian enact- 
ment has not been cured by the Indian Legislature as was done 





1 (1919) ILL R. 43 B 8. 2. (1890) 25 QB.D 545 
4. (1928) I.L.R. 56 C. 848, 
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by the English Legislature with reference to the English Act. 
Having regard to these considerations it seems to me that the 
interpretation of the learned Judges in Gopaljt Kuverji v. 
Morarjt Jerain of sections 8 and 9 of the Indian Arbitration 
Act is amply supported by the English authorities. The sub- 
sequent decision of the Bombay High Court, In re Babaldas 
Khemchand,’ in no way conflicts with the prior decision in 


Gopalji Kuverpt v. Morarjs Jeram. Mackintosh & Co. v. Scindia 


Steam Navigation Co., Lid.© shows that— 
where the parties agree to refer their disputes to arbitration without the 
intervention of the Court, no suit having been brought in respect of those 
disputes, the Court has no power to order the issue of a commission for 
che examination of witnesses in the arbitration.” 

Though I agree thus far with the respondent’s contention 
that the provisions of sections & and 9 of the Indian Afbitration 
Act do not apply to a case of five panchayatdars like the present 
one, it does not necessary follow from this conclusion that the 
Indian Arbitration Act will not apply to the present case. The 
very case so strongly relied on by the. respondent, Gopalji Kuverjt 
v. Morarj: Jeram supports this position. As observed by Scott, 
C.J. (see page 831), “the Act does not attempt to provide for 
every case,” and Mr. Justice Hayward points out that, though 
reference to three named arbitrators is not included within the 
particular provisions of sections 8 to 9, they might fall within 
the provisions of the other sections including section 19 of the 
Indian Arbitration Act. In this connection attention may also 
be drawn to the observations of Vaughan Williams, L.J., in 
Manchester Ship Canal Company v. S. Pearson & Son, Ltd., 
which show that the English Arbitration Act would govern a 
submission to arbitration even though the reference is to three 
arbitrators. The conclusion is therefore clear that though sec- 
tions 8 and 9 of the Indian Arbitration Act will not apply to the 
present case, still the case will fall under the purview of the Act 
though the parties are left without any remedy under the Act. 
This blot in the Act will not, in my opinion, make the Act inappli- 
cable to a case though reference is made in it to five panchayat- 
dars. Two inferences follow from this conclusion: (1) 
that section 3 cannot be used in the manner suggested 
by the appellant to limit the scope of section 2, that section 3 
simply means that in cases governed by the Indian Arbitration, 


Act, the opgration of the provisions of the Code of Civil Pro- : 


cedure mentioned in it is excluded, that the reference to arbitra- 


— 








1. (1919) I.L.R. 43 B 809 3, (1900) 2 QB 606. 
5. (1919) I.L.R.- 45 B. 1. 6 (1922) I.L.R. 47 B 250. 
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tion in the present case is not governed by the provisions of the 
Code of Civil Procedure and 1s not therefore within the exclu- 
sive jurisdiction of the City Civil Court, and (2) that 
section: 2 read with section 4 vests the jurisdiction to 
deal with the present reference exclusively in the High Court, 
but that the High Court, in the light of the foregoing observa- 
tions, must be held to be unable to give the relief asked for by the 
plaintiff under section 8 or 9 of the Act as according to our 
interpretation these sections cannot be applied to cases wherein 
the reference is made to five panchayatdars. This disability 
is certainly “a blot in the Act”; but it must remain so till it is 
cured by the Legislature. 

It is conceded that, ıf the High Court cannot inter:ere in 
the present case, then the City Civil Court which, according to 
the respondent, is directed to deal with the matter, is also help- 
less, and therefore the second question raised in this appeal as 
regards the jurisdiction of the City Civil Court under the Code 
of Civil Procedure need not be decided. 

Having regard to my view that the relief asked for cannot 
be given to the plaintiff under section 8 or 9 of the Act, we 
must set aside the order of the Lower Court. In the result, 
the plaintiff’s suit will be dismissed. In the circumstances, we 
make no order as to costs. 

No special order is necessary in the Civil Revision Petition. 

Cornish, J—lI agree. In my opinion the Arbitration Act 
governs the submission to arbitration in the case before us. It 
that be so, section 17 of the Second Schedule of the Civil Proce- 
dure Code has no operation; and it follows that the order of the 
City Civil Court Judge purporting to be made under that section 
was without jurisdiction and should be set aside. Section 2 of the 
Arbitration Act states that subject to the provisions of sec- 
tion 23 (which are not material here) the Act shall apply only in 
cases where, if the subject-matter submitted to arbitration were 
the subject of a suit, the suit could be instituted in the Presidency 
Town. Admittedly, a suit in respect of the subject-matter of 
the submission in this case could have been instituted in the 
Presidency Town. Then section 3 of the Arbitration Act pro- 
vides that sections 523 to 526 of the Code of Civil Procedure, 
„1882, corresponding to paragraphs 17, 19, 20 and 21 of Sch. II 


“ol the Civil Procedure Code, TOOR— 


“shall not apply to any submission or arbitration to hich : the provisions 
of this Act for the time being apply ’’ 

The meaning of this is, clearly, that when the 
Arbitration Act governs a submission, the operation of the 


Lx] THE MADRAS LAW JOURNAL REPORTS. © 505 


a 
specified sections of the Civil Procedure Code is excluded. This 
exclusion is recognised by section 89 of the Code of Civil Pro 
cedure, which says: 
‘‘Save in so far as is otherwise provided by the Indian Arbitration Act, 
1899, all references to arbitration whether by an order in a suit or other- 


wise, and all proceedings thereunder, shall be governed by the provisions 
in the Second Schedule’; 


and this must mean that the provisions of the Second Schedule 
shall apply to an arbitration except when the Arbitration Act 
says that they shall not. But the contention is that the Arbitra- 
tion Act has no application when, as in the case before us, the 
submission is to more arbitrators than are contemplated by sec- 
tions 8 and 9 of the Act. It is established by In re Smith 
& Service and Nelson & Sons Manchester Ship Canal 
Co, vy. S. Pearson & Son, Lid.’ and Gopalji Kuverji y.eMorarji 
Jeram’ that the power given to the Court by sections 5 and 6 of 
the Euglish Act, and by the identical sections 8 and 9 of the 
Indian Act, 1s confined to cases where there is a single arbitra- 
tor or but two arbitrators; see the judgment of A. L. Smith, 
LJ., in Manchester Slip Ganal Co. v. S. Pearson & Son, Lid? 
But these authorities do not, nor do the latez authorities In re 
Babaldas Khemchand® and Mackintosh & Co. v. Scindia Steam 
Navigation Co., Ltd.*, in my opinion, support the argument that 
a submission ceases to be governed by the Arbitration Act by 
reason of the submission being to three or more arbitrators. On 
the contrary that proposition appears to be negatived by the 
judgment of Vaughan Williams, L.J., in Manchester Ship Canal 
Co, v. S. Pearson & Son, Lid. where he said: 


“In the report of In re Smith and Service? the judgmeuts, 
il which it ıs said that sections 4, 5 and 6 [these sections 
corresponding No sections 19, 8 and 9 of the Indian Act} did not apply, 
must be read by the light of the argument for the appellants It is there 
faid that section 4+ had no application to that case, because no legal pro- 
ceedings had been taken It 1s plain from this that when the learned Lords 
Justices said that section 4 did not apply, it was not meant that this was 
because it was a case of reference to three arbitrators, but only because 
no legal proceedings had been commenced.’’ 


In short, it was pointed out that the Arbitration Act was 
not rendered inapplicable to a submission because in a particular 
instance the powers given to the Court by the Act were 
unavailing. 


/ 


On the question which was raised by Mr. Sesha Aiyangar,, 


whether the definition of “Court” in section 4 of the Arbitration 





1 (1919) I.L.R. 43 B 8. 2 (1890) 25 Q.B.D. 35. 
3 (1900) 2 Q.B. 606 at 608 5. (1919) IL.L.R., 45 B.1, 
6. (1922) ILLL.R. 47 B. 250. 
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rane Act is to be taken as indicating another exception to the juris- 
a: diction conferred on the City Civil Court by section 3 of the 
ete eben Madras City Civil Court Act (VII of 1892), I do not think it is 
ae necessary to give a decision, for it is obvious that if the High 
Comtsh, J. Court has no power under section 8 or 9 of the Arbitration Act 
to make an appointment of an arbitrator when the reference 

is to five arbitrators, the City Civil Court has no such power. 
For these reasons, I agree that the appeal should succeed 

and be allowed. l 
K.C. | Appedt allowed, 


: E PRIVY COUNCIL. 


[On appeal from the High Court of Judicature at Madras.] 
PRESENT:—LorD TomLin, Lorp MACMILLAN, SIR JOHN 
WALLIS, SIR LANCELOT SANDERSON AND SIR GEORGE LOWNDES. 





Obla Sundarachariar and others .. Appellanis* 
v. 
Narayana Aiyar and others 7 .. Respondents, 
Gi 

F Regisiration Act {XVI of 1908), S 17—Transfer of Property Act (IV 
Sundara- of 1882), S 59—Mortgage by depost of title-deeds—Memorandurm cofiant 

charlar mg list ofelitle-deeds deposited—Necessity of regisitration—Test 
Narayana “At the time,of.creating an cquitable mortgage by deposit of title-deeds in 


Madras,- the mortgagor “handed to tHe creditor a memorandum which con- 
sisted of.a. list of the‘title-deeds with the introductory words, “As agreed 
upon in ‘person IÍ havc delivered to you the under-mentioned documents as 
security ” The memorandum was not registered and the question was if 
it fell-within S. 17 ot the RepRap Act and if the i was s capable 
of legal proof, 

Held, the transaction dd vol ieqitire a iegigtered instrument under 
the last clause of S. 59 of the Transfer of Property Act, and the memo- 
randum was only a list of documents deposited as security in pursuance of 
the- agreement reached in person It did not embody the terms of the 
agreement between the parties It did not ‘‘Nurport or operate to create 
or declare any mght or interest in property” and did not require to be 
registered 

GQubramoman v. Litchman, (1922) L.R. 50 LA. 77: LL.R. 50 Cal, 
338: 44 M.L.J. 602 (P.C.), distinguished. 

Kedarnath Ditt v Shemloll Kheliry, (1873) 11 Beng L.R, (O.CJ) 

~J05, referred to. ` re 

..Though an agreement embodied in a written document requiring regis- 
tation and not so registered cannot be proved by the wntten document or 
by oral evidence, yet where there 18 no written agrecment the intention to 

`A create a security by deposit of title-deeds may be evidenced by written as 
awell as by oral evidence 

In order that a memorandum may be governed by S 17 of the Regis- 
tration Act, it is not necessary thal it should embady all the particulars of 
the transactions of which the deposit forms part, but no memorandum call 
be within the section unless on its face ıt embodies such terms and ta 


Se ea ee Ne Sage ea a 
° , "PC Appcal No. 59 of 1930 13th January, 1931. 
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signed and delivered at such time and place and in such circumstances as 

to lead legitimately to the conclusion that so far as the deposit was con- 

cerned it was intended to constitute the agreement between the ‘parties. 
Judgment of the High Court, Madras, affirmed. 


Appeal No. 59 of 1930, by special leave, from a judgment 
and decree, dated the 26th October, -1928, of the High Court, 
Madras, which affirmed a judgment and decree, dated the 3rd 
November, 1923, of the Subordinate Judge of Dindigul. 


The suit out of which this appeal arose was instituted in the 
Court of the Subordinate Judge of Madura by one E. N. A. Samu 
Pattar, deceased, now represented by the respondents, to. recover 
Rs. 60,895-14-0 due on a promissory note executed by one Krishna- 
swami Atyar on behalf of his joint family firm to the plaintiff and 
for a mortgage decree against the family properties on the ground 
that there was an equitable mortgage by way of deposit of tatle-deeds 
of the properties effected in the City of Madras; the defendants 
(appellants) contended that there was no valid equitable“mortgage, 
as Exhibit B, the memorandum ‘evidencing the transaction, was 
not registered and was inadmissible in evidence to prove a valid 
mortgage. The trial Court held that Exhibit B did not -require 
registration and passed the usual mortgage decree in favour of 
the plaintiff. The learned Judge referred to the rule laid- down 
by the Privy Council in Subramontan v. Lutchman* and conckided 
his judgment in the following words :-— 

“We sec that only one fact has been recorded and re more. That 
one fact was that five documents of which a list was appended were handed 
over to the plaintiff as security. It does not refer to any loan. It states 


that the handing over was in accordance with the agreement.-arrived at 
previously in a personal interview. 


“What that agreement was has not been pecan It, therefore, has 
reference to an already completed transaction. Parties came together to 
negotiate a loan. The loan was to be by way of mortgage by déposit. of 
title-deeds. Title-decds were examined and accepted and the termg of 
the loan were settled. All this was done orally. Thereafter, the promis- 
sory note was executed and the memorandum evidencing the deposit of 
tiledeeds. There are no words in the memorandum to connect the deposit 
with the loan evidenced by the promissory note. None of the terms of 
the contract between the parties was embodied ‘There is no promise to 


pay any money and there is no reference to a loan at all .The bargain: 


between the parties was referred to but not incorporated in it. In these 
circumstances I am of opinion that Exhibit B does not require registration ” 

The High Court, on appeal, affirmed the view of the Subordinate 
Judge. In the course of their judgment, the learned Judgés. 
(Madhavan Nair and Jackson, JJ.), made the following observa- 
tions :— i 


t: Applying, the test laid down by "the Privy Council in Subramonan 
v. Lbechman' we have to see whether Exhibit B contains the 
bargain between the partics; if it does, it is inadmissible in 
evidence for want of. registration, . . . In our opinion Exhibit B is 


S ss 
1. (1922) L.R. 50 I.A. 77: LLR, 50 C338: 44 M.L.J. 602 (P.C) 
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only a record of the delivery of the documents and nothing more. 2 
Exhibit B does not contain the terms of the contract between the partica. 
In these circumstances we do not think that it requires registration. The 
Cases quoted above (Chegamull Suganmull Sowcar v. Gouindasami Chetti,? 
Nageswara diyar v. Srinivasa Atyangar® and Sundaramma v Seetaramayyat) 
and which were referred to by the learned advocate for the appellants arc 
all distinguishable as in some of those cases the main terms of the contract 
between the parties appeared in the memorandum, whilst in others the 
equitable mortgage itself was created by it Applying the principle 
of the decision in Subramonian v Lutchman’ we hold that Exhibit B does 
not require registration and does not exclude other evidence regarding the 
creation of an cquitable mortgage by deposit of title-deeds. The equitable 
mortgage alleged has been completely proved in this case and we see no 
reason why cffect should not be given to it” P 

The principal question on the present appeal to His Majestv 
in Council was whether the memorandum in question, Exhibit B 
(the terms of which are set out in their Lordships’ judgment) con- 
stituted the bargain between the parties and therefore required 
registration. 


Upjohn, K. C. and Narasimhan for appellants.—We submit 
that the memorandum constituted the bargain between the parties 
within the meaning of the rule laid down by Lord Carson in Swbra- 
montan v. Lutchman.! Refers to Ghos® on Mortgage, 4th edition, 
page 158. The words “as security” in Exhibit B are very significant, 
We rely on the three Madras decisions cited in the High Court 
judgment, Chegamull Suganmult Sowcar v. Govindasami Chetti,’ 
Nageswara “Atyar v. Srimtuasa Atyangar® and Sundaramma v. 
Seetaramayya.4 j 


[Loro TomrIn refers to the judgment of Ramesam, J., in 
Sundaramma v. Seetaramayvat. | 


The bargain was not already completed when Exhibit B was 
executed. Refers to the evidence. 


"[Their Lordships remarked that the real question was, whether 
Exhibit B created or declared an interest in immoveable property’ 
within the meaning of section 17, Registration Act. ] 


[Lord Tomiin.—The document does not, on the face of it, 
necessarily create a charge. ] 


[Loro Macmittan.-~~The fi1st word of the statute (section 17, 
Registration Act) is that the document must be an insirument, and 
that means an effective document, ie, a document creating some 
legal right or liability. ] 

[Sir Jonn Wattis.—There might have been a complete oral 
®ontract, and later on Exhibit B*executed. If you hag a complete 





l. (1922) L R. 50 I A. 77 I.L.R. 50 C 338: 44 M\L.J. 602 (PC) 
2. (1928) 112 I.C. 491 3. (1925) 23 L.W. 675, 
4. (1927) 112 I.C. 278, 
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oral contract, Exhibit B would be merely in part performance of 
the contract, as in a Presidency Town you can have a mortgage hy 
deposit of title-deeds: section 59, Transfer of Property Act, last 
clause. ] 


[Str Georce Lownpes observed that in Subramonian v. 
Litchnian! Lord Carson apparently used the word “bargain” in 
the sense of a ‘‘contract” between the parties within the meaning 
of section 91, Evidence Act.] 


Dunne, K.C. and Dube for respondents.—Exhibit B being 
merely evidence of an equitable mortgage, the Board’s judgment in 
Subramonian v. Lutchman is distinguishable. Section 91 of the 
Evidence Act was there applied and shut out oral evidence. 

[Lorn ToMLIn observed that section 91 is merely a statutory 
embodiment of the rule in Stan v. Foster."| m 

Upjohn, K.C., replied. 

It is a material circumstance in this case that the mortgagec 
got the exhibit before he paid the money. Refers to Macpherson, 
J.’s judgment in Kedarnath Dutt v. Shamloll Khettry® and quotes 
from Couch, C.J.’s judgyent on appeal in the same case. The 
facts of the present case are similar to those before Phear, J.. in 
Dearkanath Mitter v. Sarat Kumari Dasi.” The memorandum, 
Exhibit B, when coupled with the pro-note, is the only tepository 
af the agreement between the parties within the rules laid dewn 
by Lord Cairns in Shaw v. Foster and by Couch, C.J., in Kedar- 
nath Dutt v. Shamloll Khettry.° 


13th January, 1931. Their Lordships’ judgment was 
delivered by 

Lord TomLin.—The suit out of which this appeal arises was 
instituted in 1921 in the Court of the Subordinate Judge at 
Madura by one Samu Pattar, a money-lender doing business in 
Palghat, Madras, and other places. He claimed in effect to 
enforce an equitable mortgage by deposit of title-deeds to secure 
Rs. 60,000 and interest and to recover a personal judgment for 
the amount of the mortgage debt so far as the security should 
prove insufficient. 


The defendants to the suit were the members of a joint 
family firm trading at Madura. The present appellants, who 
are assignees of the interest of the joint family firm in the pro 
perty comprised in the title-deeds in question, were brought intg 
the suit as additional defendants. 








1 (1922) L.R DIA 77 I.L.R 50 C 338 44 M.L.J 602 (PC) 
5 (1872) L R. 5 H.L. 321 6 (1873) 11 Ben LR. (O.CJ) 405. 
7. (1871) 7 Ben L.R. (OC) 55, 
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On the 3rd November, 1923, the Subordinate Judge made 
the usual mortgage decree for the amount claimed and costs with 
a direction for sale in default of payment and with liberty for the 
plaintiff’ if the proceeds of sale of the property proved insuff- 
cient to apply for a supplemental decree against the family pro- 
perties of the members of the joint family firm and also against 
the members of the joint family firm personally. 


The present appellants appealed to the High Court. 

On the 26th October, 1928, the High Court dismissed the_ 
appeal with costs. 

The appellants obtained special leave to appeal to His 
Majesty in Council. ‘The respondents to the appeal are the 
legal repgesentatives of the plaintiff who is dead. 


The question raised by the appeal is whether there is any 
mortgage capable of legal proof having regard to the fact that 
there was a written memorandum relating to the matter which 
was not registered under the Registration Act (XVI of 1908). 

The facts are to be gathered from the documents and the 
evidence of witnesses called by the plaintiff. No evidence was 
adduced by the defendants. 


The story is in substance as follows :— 

The joint family firm owed the plaintiff Rs. 36,809-0-10 
and wanted a further advance so as to make up a total debt of 
Rs. 60,000. Their manager, Krishnaswami Aiyar, entered into 
negotiations with the plaintiff through the plaintiff’s son and 
eventually came to Madras to deal with the matter. Security was 
demanded. The deeds of two properties were offered but reject- 
ed as inadequate. Then the deeds of three additional proper- 
ties were offered. . The five properties were considered adequate 
security. The transaction was completed on the 14th March, 
1921, between 4 p.m. and 6 p.m., in the house of the plaintiff's 
son. -There were present the plaintiff, his son, the manager of 
the joint family firm, and one Doraisami. 


Before the plaintiff arrived.on the scene the manager, had 
already handed the deeds to the plaintiff's son with two docu- 
ments which he had written out and signed, namely: (1) A 
promissory note for Rs. 60,000 payable on demand with interest 
at 1 per cent. per mensem, ande(Z) a memorandum which con- 
sisted of a list of the title-deeds, with the following whtroductory 
words :— 


“Written to E..N. A. Samoo Battar by Krishnaswami Aiyar, 
of S. V. Ramasami Aiyar and Brothers, 
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“As agreed upon in person I have delivered to you the 
undermentioned documents as security.” 


Both documents were dated the 14th March, 1921. 


The promissory note was signed by the manager ‘but was 
not witnessed. It showed on its face that the lts. 60,000 was 
made up of Rs, 36,809-0-10 amount already due and 
Rs, 23,1¥0-15-2. “amount received in cash to-day”. 

‘The memorandum was signed by the manager and wit- 
nessed by Doraisami. 

Upon the arrival of the plaintiff his son showed him the 
deeds and the promissory note and the memorandum and was 
instructed by the plaintiff to examine the deeds to see whether 
they were in order. 

When this examination had been completed and ehe deeds 
were found to be in order, the deeds, the promissory note, and 
the memorandum were put away by the plaintiff’s son in a safe 
and a cheque for Rs. 23,115 together with cash to make up 
Rs. 23,190-15-2 was handed to the manager. 

Under section 17 of the Registration Act, registration is 
required of (a) instruments of gift of immoyeable property, and 
(b) other non-testamentary instruments which purport ¢ or operate 
to create, declare, assign, limit or extinguish, whether ‘in present 
or in future any right, title or interest, whether vested or con- 
tingent of’ the value of Rs. 100 and upwards in immoveable 
property. 

By section 49 of the same Act it is provided that no docu- 
ments fequired by section 17 to be registered shall (a) affect any 
immoveéable property comprised therein; (b) confer any power 
to adopt; or- (<) be received as evidence of amy transaction affect- 
ing such property or conferring such power; unless it has been 
registered. © 

It is necessary also to bear in mind section 59 of the Transfer 
of Property Act which provides that where the principal money 
secured is Rs. 100 or upwards a mortgage can he effected only 
by a registered instrument signed by the mortgagor and attested 
by at least two witnesses, but that nothing in the section now 
being: cited shall be deemed to render invalid, mortgages made iu 
the towns of Calcutta and Madras, and certain other towns 
therein mentioned by delivery to a creditor or his agent of docu- 


iments of title to immoveable property with inteht to create “t 
® 


security thêrein. 

Now this transaction took place in Madras and did not 
therefore require a registered instrument under section 59 of the 
Transfer of Property Act. 





Loid Tomlin. 


P.-C; 


Sundara- 
chanar 
v. 
Narayana 

Alyar, 





Ford Tomlin, 
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The question which falls to be determined is whether the 
memorandum having regard to its true construction and the 
circumstances in which it came into existence and passed into 
the hands of the plaintiff is an instrument which purports or 
operates to create, declare, assign, limit or extinguish, whether 
in present or in future any right, title or interest whether vested 
or contingent of the value of Rs. 100 and upwards to or in 
immoveable property. 


If the memorandum is considered 4 vacuo its meaning 1s 
plain. It records particulars of documents which it states have 
been delivered as security in pursuance of an agreement reached 
in person. 

It does not state what were the ris of the agreement or 
indicate ¢he nature of the matter for which the deeds were 
deposited as security. So far as anything disclosed by the 
memorandum is concerned the security may have been for money 
lent or to be lent or for the performance of some obligation, 
the breach of which would sound in damages. 

Considered in this light the memorandum, in their Lord- 
ships’ judgment, merely records particulars of deeds the subject 
of a deposit. Is there then anything in the circumstances con- 
nected with the creation of the memorandum or in the way in 
which the parties dealt with it which permits or requires some 
other meaning or effect to be given to itr 

The answer, in their Lordships’ judgment, must be in the 
negative. Even if it was a condition of the advance that the 
memorandum was to be given, the fact that the memorandum 
was prepared, signed and handed over to the mortgagee before 
the advance ot the balance of the money to be secured by the 
deposit could not alter the nature and meaning of the docu- 
ment. It was and remained a list of the documents deposited 
and nothing more. It did not embody the terms of the agree- 
ment between the parties. Upon this view of the matter apart 
from authority it would in their Lordships’ opinion be impossi- 
ble to hold that the document purported or operated to create 
or declare any right, title or interest in the property and required 
to be registered under section 17 of the Registration Act. 

In this connection it may be observed that though an agree- 
went embodied in a written gocument requiring registration 
under section 17 of the Registration Act and not se registered 
cannot be proved by the written document (See section 49 of 
the Registration Act) or by oral evidence (see Shaw y. Foster’), 


5, (1872) L.R. 5 H.L, i: 
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yet where there is no written agreement there seems no reason 
why the intent to create a security by deposit of title-deeds under 
the exception provided for in section 59 of the Transfer of Prc- 
perty Act should not be evidenced by written as well as by oral 
evidence. 

It is, however, urged by the appellants that the present case 
is covered by the decision of their Lordships’ Board in Subra- 
nonan v. Lutciman’ and that the appeal should succeed. 

The memorandum in that case was held to embody the 
agreement between the parties and is in their Lordships’ view 
different in that respect from the memorandum here under 
consideration. 

Lord Carson, in delivering the judgment of the Board, 
quoted with approval a passage from the judgment of Couch, 
C.J., in Kedarnath Dutt v. Shanloll Khettry’ That passage 


is in the following terms:— 

“The rule with regard to writings is that oral proof cannot be substi- 
tuted for the written evidence of any contract which the partics have put 
Into writing And the reason 13 that the writing is tacitly considered by 
the partics themselves as the only repository and the appropriate evidence 
of their agreement If this mfemorandum was of such a nature that ‘1 
could be treated as the contract for the mortgage and what the parties 
considered to be the only repository and appropmate evidence of their 
agreement it would he the instrument by which the equitable *mortgace 
was created and would come within section 17 of the Regstration Act” 


Ultimately Lord Carson summed up the conclusion of the 
Board in these words: 


"Their Lordships have no doubt, therefore, that the memorandum in 
question was the bargain between the parties und that without its production 
in evidence the plaintiff could establish no claim and as it was unregistered 
1 ought to have been rejected.’ 


While their Lordships do not think that the language of 
Lord Carson conveys or was intended to convey the meantng 
that no memorandum relating to a deposit of title-deeds can be 
within section 17 of the Registration Act unless it embodies 
all the particulars of the transactions of which the deposit forms 
part, their Lordships are of opinion that no such memorandum 
can be within the section unless on its face it embodies such 
terms and is signed and delivered at such time and place and in 
such circumstances as to lead legitimately to the conclusion that 
so far as the deposit is concerned it constitutes the agreement 
between the parties. 


Having regard to the view already expressed of the effect ofe 


the memorarfdum now under consideration, no comfort is to be 
found for the appellants in the case upon which they relied. 





1. (1922) L.R. 50 I.A. 77 I.L.R. 50 C 338: 44 M.L.J. 602 (P.C,) 
6. (1873) 11 Ben L.R. (O.CJ.) 405. 
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Their Lordships reach the conclusion that the memorandum 
was not other than a written record of the particulars of deeds the 
subject of an agreement constituted in fact by the act of deposit 
and the payment of the money, and that it neither purported nor 
operated to create or declare any right, title or interest in the 
property included in the deeds, with the result that it did not 
require registration. 

In their Lordships’ opinion the appeal fails and should be 
dismissed with costs. 

- Their Lordships will humbly advise His Majesty accord- 
ingly. 3 , 

Solicitor for appellants: H. S. L. Polak. 

Solicitors for respondents: Douglas, Grant atd Dold, 


KJ. Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—Mr. Justice RELY AND Mr. JUSTICE 
ANANTAKRISHNA AIYAR. rae 


B. Sivaram Dubai .. <Appellani* (Petitioner) 
ov, 


R. Rajagopala Misra and another .. Kaspondenrs (Petttioncrs), 


Civil Procedure Code (V of 1908), S 92—Scheme decree—Clause giving 
power to District Court to fill wn vacances aristig among irustees—Ultra 
vires—Whether an appeal hes under S 47, Cwi! Procedure Code 


A provision in a scheme deerce that, when vacancies occur among the 
trustees other than the life-trustec, the vacancies shall be filled by the 
Idigtrict Court is not in any way ın conflict with the interpretation of S 92 
of the Code of Civil Procedure by the Full Bench decision in V eeraraghaza- 


charrar v Advocate-General of Madras, (1927) I.L.R. 51 M. 31: 53 M.LJ 
793 (F.B). 


No appeal lies in this case under section 47 of the Civil Procedure Code. 

Ponnambala Tambiran v. Sevagnana Desika Gnana Sambhanda Pandara 
Saunadht, (1894) L.R. 21 I.A. 71.1 L.R. 17 Mad 343 (PC), distinguished 

itamanathan Cheiti y Balayee Anrnal, (1927) 27 LW 32, explained 

Ranganatha Thathachanar v Krishnaswann Thathacharwr, (1923) LL.R 
47 Mad. 139, Swan Pillas v Venkateswara Atyar, (1925) 22 L.W. 796, 
Bangaranunal v. Ramanuja Aryangar, (1925) 94 I.C. 610; Abdul Hakim Bay 
v Mahomed Burramtddin, (1925) I.L.R. 49 Mad 580 and Sevak Jeran- 
chod Bhogtlal v. The Dakore Temple Commuttee, (1925) 49 M.L J. 23 
(P.C.), followed 


Appeal against the order of the District Court of Madura, 
dated 17th April, 1930 and made in O.P. No. 19 of 1930 





+CMA No 254 of 1930 23rd July, 1939 
aod 
C.R.Ps. Nos. 1000 and 100] of 1930. 
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and Petitions under section 115 of Act V of 1908 and sec- 
tion 107 of the Government of India Act praying the High Court 
to revise the order of the District Court of Madura, dated 17th 
April, 1930 and made in O.P. No. 19 of 1930. 


P. R. Ganapathi Atyar and T. R. Srinivasa Atyaigar for 
appelant. 

K. Rajah Atyar and V. Raniuswami Aiyar for respondents. 

The Court delivered the following 

JUDGMENTS. Anantakrishna Aiyar, J—This appeal and 
the revision petitions arise out of an order passed by the learned 
District Judge of Madura, by which he appointed two new persons 
as trustees of the Ranga Chattram charities in the place of the 
two old trustees whose term of office expired after they had 
held office for five years under the scheme. One of the trustees 
whose term had so expired sought re-appointment and, as he 
was not re-appointed, he has preferred this Miscellaneous Appeal 
and the connected revision petition. Mr. Rajah Aiyar, who 
appears for the respondents, the newly appointed trustees, raised 
a preliminary objection that the appeal does not lie; and the 
answer of Mr. Ganapathi Atyar was that the matter in dispute 
is really covered by section 47 of the Code of Civil Procedure 
and that an appeal lies. He also argues that we should in any 
event interfere under our revistonal powers because, he says, that 
the learned District Judge was not entitled to make the appoint- 
ment complained of, and that, in spite of the terms of the scheme 
decree, such an appointment could be made only in a suit institut- 
ed under section 92 of the Code after the necessary sanction had 
been obtained. I think it will be more convenient to deal with 
the second objection first. To appreciate Mr. Ganapathi Aiyar’s 
argument it is necessary to refer to paragraphs 4 and 15 of the 
scheme. Paragraphs 4 runs as follows:— 


“Each of the two trustees to be appointed by the Court should hold office 
for a term of five years but should be eligible for re-appointment, and any 
vacancy in the othce of either of the said trustees shall be filled up by the 
Court.” 

Paragraph 15 is to the following effect:— 


‘Liberty is reserved for the parties fo the suit or for the Advocate- 
General to apply to the Court with reference to the carrying out of the 
directions contained in the scheme” , 

Mr. Ganapathi Aiyar argued that the provision in para- 
graph 4 of thé scheme only means that the Court, when approach- 
ed under section 92, should have the power to appoint proper 
trustees in cases of vacancy. He also relied on the decision of 
the Full Bench in Veeraraghavachariar v. The Advocate-General 
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af Madras? I am unable to agree with him. That decision 
orily laid down that, in cases where it is sought to effect altera- 
tions or modifications of a scheme, the same could be effected only 
by preceedings taken under section 92 of the Civil Procedure 
Code. The question referred to the Full Bench was whether, 
in cases where liberty to apply is reserved to a person to ask 
for directions as to the carrying out of a stheme or to move the 
Court for alterations or modifications of the scheme, applications 
to have such things carried out could be made in the suit itself 
or whether the same could be done only by separate proceedings 
taken under section 92 of the Civil Procedure Code. At page 45 
of the judgment of the learned Officiating Chief Justice, who 
delivered the opinion of the Full Bench, it 1s mentioned as 
follows;— 


A scheme having been framed, any modification or alteration of it 
is in effect a new scheme and the power to frame a new scheme 1s given 
Only subject to the conditions specified in sect'on 92 ” 


In the present case, if by virtue of the liberty given by 
the scheme to apply to the Court, it be sought to effect altera- 
tions or modifications ot the schemes then, by virtue of the Full 
Bench decision, they can be effected only after proceedings are 
taken woder section 92. But there is paragraph 4 of the scheme 
which I have already mentioned. It provides for the filling up 
of vacancies whenever such vacancies occur; and it says-that 
any vacancy in the office of either of the said trustees should be 
filled up by the Court. I do not agree with the arguments of 
the learned advocate for the appellant that filling up vacancies 
under such provisions of the scheme amounts to either altera- 
tion or modification of the scheme. I put him the question 
whether he would contend that, if the scheme contained a pro- 
vision for the filling up of vacancies by a vote of the majority 
of a Board of Electors, or by any specified authority, and such 
authority appointed particular persons to fill up the vacancies, 
the same also would come within the ruling of the Full Bench. 
If I understood him correctly, he was not prepared to go to that 
extent; and his argument was that in cases where the right to 
appoint is given to the Court the power of appointment could 
not be exercised as the provisions of section 92 are automaticallv 
attracted. I am unable to agree. In this respect I am unable 
to fnd any material difference between a case where under the 
scheme, the power to appoint is given to an outside body and 
one where such power is given to the Court itself. It, there- 
fore, seems to me that the present is not a case where any modi- 


-o L (1927) T.L.R. 51 M. 31: 53 M.T]. 792 (F.B.): 
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fication or alteration of the scheme is asked for by virtue of 
any power to apply reserved under the scheme. If I am right 
in this view, it would follow that the Lower Court had jurisdic- 
tion to entertain the application and that we should not be 
justified in interfering in revision. 

But the learned advocate argued that in that view the matter 
must be taken to be one arising in execution and falling within 
the scope of section 47 of the Civil Procedure Code, and that 
he would have a right of appeal. In support of that argument 
he relied on the decision of the Privy Council in Pounambala 
Tambiran v. Stvagnana Desika Guana Sambhanda Patidara San- 
nadi,’ and that of a Bench of this Court in Ramanathan 
Chettiar v. Balayee Animal’ After carefully considering the 
words of the decree which was the subject of comment by the 
Privy Council, I find that that case does not really lend support 
to his contention. The decree which was the subject of dis- 
cussion before the Privy Council is found at page 339 of Gnana- 
sambanda v. Visvalinga* The decree is set out in ertetso 
there, and I find that the operative portion of the decree was: 


“That the Subordinate Judge of Kumbukonam in order to fill rp the 
now vacant ofhee of Tambiran of the Tiruppanamdal Mutt do Jirect the 
appellant, cte (to name a Tambiran from among the Tambirans of 
his adhmtam, competent to discharge the duties of managing “Tambiran of 
the Benares (Kasi) Mutt at Tirmippanandal).” 


The matter before the Court thus relates to the filling up 
of a then existing vacancy, and not to provide for the filling of 
all future vacancies should there be any, and it was with refer- 
ence to the filling up of the actual vacancy which was the sub- 
ject-matter of the suit that the litigation was carried to the 
Privy Council; and when the remarks of their Lordships of the 
Privy Council are read in the light of the wording of the decree 
in that case, I think that the judgment of the Privy Council does 
not support the contention of the appellant before us. The 
provision in paragraph 4 of the scheme before us is not for the 
filling up of any existing vacancy; and that, I think, is a material 
distinction between the case quoted by the appellant and the one 
before us. The other case referred to by the learned advocate. 
Ramanathan Chettiar v. Balayee Ammal’ a judgment of 
Ramesam and Cornish, JJ., was a case where the learned Judges 
specifically observed that they did not question the correctness 
of the numerous cases quoted before them, in which with refer- 
ence to stheme suits generally it was held that the matter did 
not relate to execution and that an appeal did not lie; they 
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distinguished the case before fhem on the ground that when 
specific directions were given in the scheme decree, then with 
reference to such directions the decree would be an executable 
decree. They, however, felt some doubt on the question, and 
accordingly resolved to treat the matter before them as coming 
under cl. (2) of section 47 under which Courts are given dis- 
cretion to allow a petition filed under that section to be treated 
as a plaint. Both the learned Judges refer to this aspect of the 
case, and they finally resolved to treat the proceedings before 
them as a plaint as there was no other objection to their doing 
SO. 

Having thus disposed of the two cases on which reliance 
was mainly placed by the learned advocate for the appellant, I 
may state that our attention was drawn by the learned advocate 
for the réSpondents to numerous cases where this Court held 
that an appeal does not lie in such cases, and that such matters 
could not be taken to be matters arising under section 47 of the 
Code: Ranganatha Thathachartar v. KrishnaSwami Thatha- 
charia” (Oldfield and Venkatasubba Rao, JJ.), Stvan Pillai v 
Venkateswara Atyar® (Spencer and eMadhavan Nair, JJ.), 
Bangarammal v. Ramana Atyangar,, (Devadoss and Waller, 
JJ.), Abdul Hakim Baig v. Burramiddin® (Devadoss and 
Wallace, JJ.), are among the cases to which our attention was 
drawn by the respondents’ learned advocate. It was there held 
that in such cases section 47 would not apply. I do not see 
any reason for not following those cases; more especially as the 
observations of the Privy Council in the Dakore case, Sevak 
Jeranchod Bhogilal v. The Dakore Temple Committee,’ 
seem to lend support to the contention of the respondents. 

Bor the above reasons I hold that no appeal lies in this case 
under section 47, Civil Procedure Code, and I would accordingly 
dismisd the appeal with costs. I would fix the pleader’s fee 
at Rs. 250. 

I have already mentioned that the Lower Court had juris- 


diction to proceed to make the appointments by virtue of the 


provisions of clause (4) of the scheme and that the decision of 
the Full Bench in Veeraraghavachartar v. Tha Advocate-Gene- 
rat of Madras* does not support the contention of the petitioner 
that the Lower Court had no jurisdiction to do so. That being 
so, I would dismiss the revision petitions also, but, in the cir- 
cumstances, without costs. 


1 (1927) I.L.R. 51 M 31 53 M.L J. 792 (F.B ) 
5. (1923) I.L.R. 47 M. 139 6 (1925) P2 L.W 7% 
7 (1925) 94 I.C 610 3 5) LL .R. 49 M 580. 
9. (1925) 49 M.L J. 25 (P.C.). 


Lx] THE MADRAS LAW JOURNAL REPORTS. e 519 


No orders are necessary on the Miscellaneous Petitions. 

Reilly, J—I agree that in this case no appeal lies both be- 
cause, as my learned brother has pointed out, the proceedings 
betore the District Judge were not proceedings within section 47 
of the Code arising in execution and because the parties con- 
cerned are not parties to the suit. But the most interesting and 
important part of Mr. Ganapathi Aiyar’s contention was that 
clause (4) of the scheme for this trust, under which the District 
Judge has appointed the two respondents trustees, is sira wires, 
having been made in a scheme suit under section 92 of the Code 
of Civil Procedure, but according to his contention being in 
conflict with the Full Bench decision of this Court in V æra- 
raghavachartar v. The Advocate-General of Madras. In this 
case we are ijortunate in the fact that my learned brother was a 
member of that Full Bench, and he has expounded the decision 
of the Full Bench. As he has pointed out, it was there laid 
down that, if a scheme made in a suit under section 92 of the 
Code provides for liberty to apply for the modification of that 
scheme, then that provision is stra vires; and, as I understand 
the case, it was also decided that, if the scheme provides for 
liberty to apply for directions, those directions cannot extend to 
anything which the Court is empowered to do under “section 92 
of the Code. Mr. Ganapathi Aiyar urges that under that sec- 
tion the Court has power to appoint a new trustee: and from 
that he argues on the strength, „as he says, of the Full Bench 
decision, that any provision in a scheme made under the section 
that a trustee shall be appointed to fill a vacancy by the Court 
is wira vires. To my mind the selection and appointment of 
a trustee by the Court in accordance with such a scheme when a 
vacancy occurs is a very different thing from the appointment of 
a mew trustee referred to in the section. If we look at the sec- 
tion, we find that under it the question of the Court appointing 
a new trustee arises only when the direction of the Court is 
deemed necessary for the administration of the trust. That 
may happen when a trustee is removed by the Court and no 
other machinery for replacing him comes into play or when a 
direction in the matter is required in other circumstances, But, 
when a scheme has provided regular machinery for the appoint- 
ment of a trustee if a vacancy occurs, no direction of the Court 
is required for working that machinery in an ordinary case Sr 


in a case such as this. The machinery is there ready for usc ;° 


and it does not appear to me to make any difference whether 
the machinery set up by the scheme is a Court which would have 
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jurisdiction in a suit under section 92 of the Code or any other 
body or person. In my opinion, therefore, the provision in this 
scheme that, when vacancies occur among the-trustees other 
than the‘life-trustee, the vacancies shall be filled by the District 
Court is not in any way in conflict with the interpretation of 
section 92 of the Code by the Full Bench in _ Veeraraghava- 
chartar v. The Advocate-General of Madras* . |. - 

I agree that this appeal and the revision petitions should 
he dismissed. I also agree with the order proposed by my learned 
brother as to costs. 

K.C. Appeal and reviston pelitions dismissed: 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—MR. JUSTICE JACKSON. 


Gopal Naick and others .. Petitioners* (Accused Nos, 1 to 
n 5, 7 and 8) 

Alagirisami Naick .. Respondent (Complatnant 
° PW. 1). 


Crimmal Procedure Code V of 1898), Ss. 494, 202, 156 and 159—Publi: 
Prosecutor Mlowmg vakil to carry on the prosecuiton—No formal wilhdrawal 
—Liffect of —Complam! referred by Mauyistiate lo the Poltce—Powers of 
the Police i 

In the absence of a formal withdrawal of the prosccution the fact that 
the Proseculion Inspector allowed the vakil for the complainant to conduci 
the case will not entitle the accused to be acquitted 

When a complant is referred under S 202, Criminal Procedure Code, 
by the Magistrate to the Police for enquiry and investigation, the Police need 
no more than report But that does not debar the Police from exercising 
their prdimary powers of arrest and investigation Emperor v. Hay Nur 
Mahomed, (1928) I.L.R. 53 Bom. 339, dissented from, King-Emperor v 
Bhola Bhagat, (1925) I.L.R. 2 Pat 379, followed. 


Petition under sections 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the judgment 
of the Court of the Sub-divisional Magistrate of Koilpatti, dated 
6th March, 1930 and passed in Criminal Appeal No. 6 of 1930 
preferred against the judgment of the Court of the 2nd Class 
Magistrate of Sankaranainarkoil in C.C. No. 596 of 1929. 

K. S. Jayarama Atyar and G. Gopalaswams for petitioners. 

P. Govinda Menon for The Publec Prosecutor on 
half of the Crown. ° 

T. Krishnamachari for complainant. i 


—Č—Ș—_——Ř—ŘČŮ— ewe 


*Cr R C. No 367 of 1930. : 19th December, 1930 
(Cr. R. P No. 343 of 1930.) À 
1 (1927) I.L.R. 51 M 31 53 M.L.J. 792 (F.B.). 
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The Court made the following 

OrpER.—The first point is that the Public Prosecutor having 
withdrawn from the case, the accused must be acquitted. It does 
not appear that there was formal withdrawal from the prosecution 
under section 494. The Prosecution Inspector simply dropped 
out and let a vakil carry on the prosecution in what was practi- 
cally a private complaint. Í 

The second point is whether the Police on receiving infor- 
mation in a complaint forwarded under S. 202 can investigate 
under S. 156. The Police need no more than report; but if they 
choose to investigate, it is not illegal. 

If Emperor v. Haji Nur Mahomed’ is to the contrary, | 
respectfully disagree In In re Aria Kotak’ it was held that 
a Magistrate havimg taken cognizance of a complaint is*bound, if 
he decides to delay process under S. 202, to call for a report and 
cannot act under S. 156 (3); but this ruling does not affect the 
powers of the Police. It would be a strange state of the law if a 
dangerous murderer was at large and the Police could not arrest 
him because some misguided person had already lodged a com- 
plaint so suspiciously false that the Magistrate had called for a 
report. King-Emperor v. Bhola Bhagat’ is to the same effect. 

The petition is dismissed. 

S.R Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—MR. Justice MADHAVAN NAR. 


Venkatarama Aiyar .. Appelani* (1st PIP.) 
V. ° 
Mirthinjaya Aiyar and another .. Respondents (Defts. 1 
and 2). 


Limitation Act (IX of 1908), S 6, Sch I, Art 126—Muior—Child in 
the womb—Altenaton by Hindw father—Siit by after-born son to avo1d— 
Conmisencement of liumstatron 

A person cannot be said to be a minor until he 1s born and therefore 
the provisions of S. 6 of the Limitation Act do not apply to the case of 
a son who was begotten before but was born subsequent to the alienation 
objected to. 

Where in a suit to set aside an alienation made by a Hindu father it 
was proved that the plaintiff was in his mother’s womb on the date of the 
ahenation in question and was born sahsequently and it appeared that the 
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suit had been instituted more than twelve years after the allenee took pos- 


session but within three years of the plaintiff attaining majority, 


Held, that the suit was barred by Art 126 of the Limitation Act and 
that the plaintiff was not entitled to the exemption provided for by S G 
of the Act. 


Mtran Ditia v Behar, Lal, (1920) 54 IC. 838; Dhanray Rai v. Ram 
Naresh Ras, (1924) 79 I.C. 1019 and Muhammad Khan v Ahmad Khan, 
(1928) I.L.R. 10 Lah, 713, followed. 


Second Appeal against the decree of the Court of the Sub- 
ordinate Judge of Mayavaram in A.S. No. 55 of 1925 (ALS. 
No. 51 of 1925 on the file of the District Court, East Tanjore) 
preferred against the decree of the Court of the District Munsif 
of Shiyali in O.S. No. 247 of 1922. 

M. Patanjali Sastri for appellant. 

K. KArishnaswanu Atyangar and A. Seshachariar for 
respondents. 


The Court delivered the following 

J UDGMENT.—The plaintiff is the appellant. The only ques- 
tion of law for decision in this Second Appeal is whether the 
plaintiff’s suit to set aside the alienatign made by his father of 
45 cents of land included in the sale-deed, Ex. C, is barred by 
limitation under Art. 126 of the Limitation Act. 


Both the Lower Courts have found that the alienation was 
not supported by necessity and this finding has not been question- 
ed before me. Art. 126 of the Limitation Act provides 12 years 
as the period of limitation for a suit by a Hindu governed hy 
the law of the Mitakshara to set aside his father’s alienation of 
ancestral property. The starting point of limitation is the 
date “when the alienee takes possession of the property.” The 
alienation was made on 26th June, 1901, and it is admitted that 
the alienee took possession of the property on the same date. 


. The suit having been brought only on 16th August, 1922, that is, 


more than 21 years after the date of taking possession by the 
alienee, prima facie is barred by limitation under Art. 126. On 
26th June, 1901, when the alienee took possession of the pro- 
perty the appellant was in his mother’s womb and was not born. 


. He was born only on 18th August, 1901. Section 6 (1) of the 


Limitation Act provides that 


‘Where a person entitled to institute a suit... , is, at the time 
from which the period of limitation 1s to be reckoned, a minor... . 
lp may institute the suit . . . “within the same pcriod after the dis- 


e ability has ceased, as would otherwise have been allowed from the time 


prescribed therefor in the third column of the first schedule.” 


On behalf of the appellant it is argued that he is entitled 
to claim the benefit of S. 6 of the Limitation Act and that the 


Y 
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plaintiff, though he was not born on 26th June, 1901, should be 
deemed to be a minor at that date as he was in his mother’s 
womb and that the period of limitation should be reckoned from 
the date of his birth, 18th August, 1901. If this is permissible, 
then the suit will be within time having been instituted two days 
before the lapse of time. The appellant’s argument is based on 
the ground that a child in the mother’s womb is supposed to be 
born for certain purposes such as for partition and the making of 
a will, etc. He argues why should not, on the same reasoning, a 
child in the mother’s womb be regarded as a minor for purposes 
of S. 6 of the Limitation Act? On the other hand, the respond- 
ents argue that the term “minor” used in S. 6 can be understood 
only with reference to persons physically in existence and that it 
is meaningless to apply it with respect to an unborn beffg in the 
womb. The question is whether the plaintiff who was born on 
18th August, 1901, should be deemed to be a minor on 26th June. 
1901, when the alienee took possession of the property. 


This question has not arisen for decision in this Court. In 
the Punjab Chief Court, the Lahore High Court and the 
Allahabad High Court the view of S. 6 suggested on behalf 
of the appellant has not been accepted. In Kehar Singh v. 
Hasara Sing’ it was held by Chevis, J., of the Punjab Chief 
Court, that S. 6 of the Limitation Act does not apply to the case 
of a son who is born subsequent to the alienation objected to 
and the minority begins at birth and not at conception. In 
Miran Dttia v. Behari La? it was held by the Lahore High: 
Court that 
“the principle of law is perfectly clear that a plaintiff cannot take advantage 
of the exemption (provided in S 6 of the Limitation Act) unless he ds a 
minor and in existence at the time when the right to sue accrues and 


that a minor is not entitled to the benefit of the provisions of S. 6 in 
respct of a right to sue which accrued before his birth’? 


In Muhammad Khan v. Ahmad Khan" the same proposi- 
tion was again affirmed. The judgment of the learned Chief 
Justice in this case is very instructive as it deals with the special 
reasoning on which the appellant’s argument is based. He 
observes thus: l 

“We are aware of the legal fiction by which a child in the mother’s 
womb is supposed to be born for certain purposes, but the learned counsel 
for the appellant has not been able to invite our attention to any authority, 


in support of his argument that this fiction governs the rule laid down by 
the statute. Ifa son in embryo is deemed to be a minor in existence on 


~ 1, (1912) 14 1.C. 60, 2 (1920) 54 I.C. 838. 
3. (1928) I.L.R. 10 Lah, 713. 
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the date of the conception, the period of eighteen years, which would 
determine his disability, would run from that date But it is clear that 
that date can never be ascertained with any degree of certainty, and the 
contention urged by the learned counsel would lead to the absurd result 
that the plaintiff would attain the age of majority for the purposes of the 
law of limitation when he was only 17 years and a few months old, though 
he would be a minor at that time for all other purposes’’ 


“There can be little doubt that a person cannot be held to be a minor 
until he is born This proposition 1s so obvious that it does not require any 
authonty, but 1 find that the matter 1s by no means res integra” 


He then refers to the decision in Miran Ditta v. Behari Lal’ 
and Kehar Singh v. Hasara Singh.’ To the same effect are also 
the decisions of the Allahabad High Court. See Sankat 
Narain Pande v. Ram Bharos and Dhanraj Rai v. Ram Naresh 
Ra: and the Oudh Chief Court has also taken a similar view 
in Chokhey Singh v. Hardeo Sttgh.° Having regard to the 
express language of S. 6 of the Limitation Act which in terms 
refers to a “minor” I do not think that any other view is pos- 
sible. In my opinion a person cannot be held to be a minor 
until he is born. Section 3 of the Indian Majority Act of 1875 
relied on by the appellant which states that 


s 


. Subject gs aforesaid, every other person domiciled in British 
India shall be deemed to have attained his majority when he shall have 
completed %his age of eighteen years and not before” 


does not in any way help us in deciding this question. Follow- 
ing the decisions referred to above, I hold that the appellant 
could not be said to have been a minor at the time of the sale 
though he was in his mother’s womb at that time. 

The rest of the case deals with only questions of fact. 

In the result, the second appeal fails and is dismissed with 
costs. 

B.V.Y. Appeal dismissed. 


IN THE HIGH: COURT OF JUDICATURE AT MADRAS. 


PRESENT:—MnR. JUSTICE JACKSON. 


Nanureddigari Lakshmireddy .. Petitroner* (Complainant) 
V. 
Ugranapalli Muni Reddy .. Respondent (Accused). 


Crimmnal Procedure Code (V of 1898), Ss 350 and 436—Order of dir- 
charge passed by Magtsirale—Sessions Judge directing further wuqury— 


Muni Reddy. eChange of Magistrates durwy wmtesval—Power of new Magistrate to pro- 


ceed on evidence recorded by predecessor—Erroneous ordeg of transfer— 





*Cr. M P No 660 of 1930 30th September, 1930. 
1. (1912) 14 I.C. 60 2 (1920) 544 I.C. 838. 
4, (1924) 79 I.C. 1010 5. (1924) 79 1.C. 1019. 


6. (1921) 64 I.C. 757. 
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6 
Absence of prejudice to party—Order whether can be allowed to stand lakshmi- 
—Order of Magistrate—Need for containing rulings relied on reddy 


v. 
Where a Sessions Judge acting under S 436, Criminal Procedure Code. Muni Reddy. 

directed further inquiry and returned the case to the Onginal Court, namely, 

the Stationary Sub-Magistrate, but during the interval there hatl been a 

change of Magistrates and the new Magistrate after posting the case for 

inquiry framed a charge without re-examining the witnesses already examined 

and thereupon the accused petitioned the District Magistrate who trans- 

ferred the case holding that the procedure adopted was illegal, 


Held, that the proceeding before the new Magistrate was a pait of the 
inquiry onginally started and the procedure adopted by the Alagistrate in 
acting on the evidence recorded by his predecessor was permitted by the 
provisions of S 350 of the Code of Criminal Procedure. 


Queen-Empress v Hasms, (1884) I.L.R. 6 All 37, doubted 


Ram Dial v Eunperor, (1912) 13 Cr L J. 255, Queen-Esnpress v Bala- 
sumathambs, (1891) I L.R. 14 Mad 334: 1 M L.J. 33 (F.B ) and Pala- 
mandy Goundan y. Emperor, (1908) I.L.R. 32 M 218, referred to 


Held further, that the order of transfer passed by the District Magistrate 
should be set aside An erroneous order of transfer cannot be allowed to 
stand merely because there is no real hardship to any party, the hetter rule 
in such cases being to restore the stalus quo ante 


Samble: It is desirable that a Magistrate who relies on certain rulings 
cites those rulings in his order so that the parties and the revisional Court 
may not be left in the dark. e 


Petition praying that in the circumst4nces stated in the 
affidavit filed therewith, the High Court will be pleased to issue 
an order directing re-transfer of C.C. No. 178 of 1930 on the 
fle of the Court of the Stationary Sub-Magistrate of Tirupathi 
and transferred to the file of the Court of the Stationary Sub- 
Magistrate of Puttur and numbered as C.C. No. 277 of 1930, by 
the order, dated 6th August, 1930, of the Court of the District 
Magistrate of Chittoor in Cr. M. P. No. 15 of 1930 from 
the file of the Court of the Stationary Sub-Magistrate of Puttur 
to the file of the Court of the Stationary Sub-Magistrate of 
Tirupathi. 

B. Somayya and V. Satyanarayana for petitioner. 

The Acting Public Prosecutor on behalf of the Crown. 

S. Subramatnta Atyar for respondent. 

The Court made the following 


Orper.—On examining the record of C.C. No. 504 of 1929, 
the Sessions Judge of Chittoor, acting under S. 436, Criminal 
Procedure Code, directed further inquiry and returned the case 
to the Original Court, that of the Stationary Sub-Magistrate ef 
Tirupathi.” Meanwhile there had been a change of Magistratese 
and the new Magistrate after posting the case for inquiry, framed 
a charge without re-examining the witnesses already examined. . 
Thereupon the accused petitioned the District Magistrate of . 


Lakehml- 
reddy 


P. 
Munt Reddy, 


526 à THE MADRAS LAW JOURNAL REPORTS. [VOL. 


Chittoor, who transferred the case, holding that the procedure 
adopted by the Sub-Magistrate was illegal, and diametrically 
opposed to the authoritative rulings. The learned Magistrate 
has not. cited these rulings, but reserved them for a separate 
instruction to the Sub-Magistrate, a course that cannot be com- 
mended, because it leaves the parties and the revisional Court 
entirely in the dark. However, the learned Public Prosecutor 
says that the rulings relied upon are Queen-Empress v. Hasnuw’ 
and Ram Dial v. Emperor.’ 


In Queen-Empress v. Hastu' a District Magistrate him- 
self conducted a further inquiry into a case discharged by a 
Deputy Magistrate and framed a charge upon the evidence 
recorded by the Deputy Magistrate. This was held to be 
irregular.” 

In Ram Dial v. Emperor,’ which is also an Allahabad case, 
it is ruled that further inquiry means that the evidence should be 
taken de novo, and does not contemplate a mere re-perusal of evi- 
dence already recorded. This latter case carries no authority 1 in 
Madras for it is opposed to the Full Bench decision in Queen- 
Empress v. Balastnflathambi,? where the matter is very clearly dis- 
cussed by* Shephard, J. The question is how far the matter is 
covered by S. 350, Criminal Procedure Code. A Magistrate 
has recorded the evidence in an inquiry, ceases to exercise juris- 
diction, and is succeeded by another Magistrate who has juris- 
diction; may the Magistrate so succeeding act on the evidence 
recorded by his predecessor? The learned Public Prosecutor 
would draw a distinction between cases where there has been a 
change of Magistrates in the course of the inquiry in the original 
Court, and where the inquiry has been closed by one Magistrate 
in the original Court by an order of discharge, and then re- 


* opened by the Sessions Judge when another Magistrate has suc- 


ceeded. This circumstance does not seem to carry the case out 
of the purview of S. 350. It is the same inquiry until, on fram- 
ing the charge, the proceedings become a trial, and the fact that 
there was an erroneous order of discharge, set aside by the Ses- 
sions Judge, is a mere incident in the course of that inquiry. 
When an inquiry was transferred from one Magistrate to another 
it was held to be the same inquiry, and section 350 was applied 
(alaniandy Goundan v. Empezor,‘ following Mohesh Chandra 


1. (1884) IL.R. 6 A. 367. 2 (1912) 13 Cr L.J. 255 
3 (1891) I.L.R. 14 M 334: 1 M.L.J. 343 D 
4. (1908) I.L.R.. 32 M, 218. 
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Saha v. Emperor’) and it is very doubtful whether, in the light 
of these rulings, Queen-Empress v. Hasnu* (where the District 
Magistrate in effect transferred the case to his own file) is still 
good law. 

Mr. Somayya, who appears for the petitioner, has cited 
Ramanathan Chettiar v. King-Emperor,’ under the impression 
that the District Magistrate takes exception to the Sub-Magis- 
trate’s refusal to hold a de novo inquiry at the accused’s request; 
but I do not gather that that point was ever in question. Of 
course the accused’s right under section 350 is confined to trials 
and does not extend to inquiries. Nor do I.gather that literal 
stress 1s laid upon the word “immediate.” It is not suggested that 
the Sub-Magistrate framed the charge so immediately at he did 
not even peruse the record. 

It is urged that the transfer ordered by the District Magis- 
trate is no real hardship to any party and should be allowed 
to stand. The better rule when there has been any error is to 
restore the Stats quo aite and to allow the ordinary jurisdic- 
tion to prevail. Accordimgly the order of the learned District 
Magistrate is set aside and the procedure of the Sub-Magistrate 
of Tirupathi is affirmed. ‘ 


B.V.V. Order Set aside. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE CURGENVEN AND MR. JUSTICE 
CORNISH. 


R. N. Samuvier and another .. Appellants* (PIffs.) 
vV. + 
R. N. Ramasubbier .. Respondent (Deft.). 


Kegistration Act (XVI of 1908), S 17—Parinership—Dissolusson of—- 
Alssignmient of interests by partner—Partnership assets inchiding wrenovable 
froperty—Necessity for registration—Indivisibihty of agreement—Clause 
relating to payment of money—Enforcement of—Adsmissbility of agreement 
for purpose of—Pari-performance—Lwints of the doctrine 

An agreement by which a partner assigns his interests in a frm owning 
immovable property in favour of another partner requires to he registered 
under S. 17 of the Registration Act. 

On the dissolution of their partnership, the plaintiff and defendant exe 
cuted the suiteagrcement by which each of them mutually assigned his 





*Appcal No. 21 of 1929 8th Jantary, 1931. 
1. (1884) 1.L.R. 6 A. 367. 
5 (1908) I.L.R. 35 C 457. 6. (1922) I.L.R. 46 M. 719, 
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interests in the parinership property in favour of the other so that each of 

them acqtired exclusive intercsts ın the immovable property of the firms 

originally held by them jointly By the same agreement, the defendant also 

undertook to pay the plaintiff a debt due from one of the firms to the other 


The agretment was not registercd and in a suit by the plantit to realise 
the debt, 


Held, (1) on a construction of the agreement and the circumstances in 
which it was brought about, the agreement embodied the contract between 
the parties. It was not merely a document creating a right to obtain another 
nor was it merely a memorandum of au agreement previously made. Suba- 
moman v Lutchman, (1922) L.R. 50 LA. 77: ILR 50C 338 4 MLJ %2 
(P.C.) and Skinner y. Skinner, (1929) L.R. 56 LA 363: I.L R. 51 All 771. 
57 M.L.J. 765 (P.C.), referred to 


(2) A partner, ıt ıs true, has no right to any specific items of parl- 
nership property; but a partner ın a firm the assets of which include immov- 
able property, unlike a shareholder ın a joint stock company, holds an 
interest ing that property and a dissolution of partnership operates as a 
transfer of that interest The agreement in suit, in so far as it affected 
immovable property of more than Rs. 100 in value, 1s therefore inadmissible 
in evidence. Venkatarainam v. Subba Rao, (1926) 1.L.R. 49 Mad 738- 
51 M.L.J. 410, dissented from. Joharmal v. Tejram Jagrp, (1892) 
1.L.R. 17 B 235 and Ashworth v Munn, (1880) 15 Ch. D 363, referred to 

(3) If there’ are two distinct provisions ın a contract, the one relating 
to rights in immovable property and the oter to the payment of money, 
proof of the latter provision can be given though the document is not 
registered. But where, as in this case, the contract consists of a number of 
counterbalancing terms, some affecting immovable property and some not, 
so inextricably mixed up that ıt can only be regarded as a single ana indivi- 
sible transaction, no part ot the agreement ıs admissible in evidence for the 
entorcement of any of its terms. 

Lakshmamma v. Kameswara, (1889) 1.1..R. 13 Mad, 281; Thandavan 
v. Valhanma, (1892) I L.R. 15 Mad. 336 2 M.L.J. 130; Hanmant Appa 
Kao Deshpande v Ramaba: Hanmant Meghashyam, (1919) 21 Bom LR 716; 
Pasupati Venkatapatinrajs v Vatsavaya Venkata Subhadrayamma, (1918) 
47 1.C. 563 and Vyravan Chetty v Subramanian Chetty, (1920) L.R. 47 
L.A. 188: I.L.R. 43 Mad, 600: 39 M.L.J. 37 (P.C ), referred to. 

Pothi Natckan y. Naganna Naicker, (1915) 30 M.L.J. 62 (FB) and 
Busheshar Lal v. Mi. Bhurs, (1920) I.L.R. 1 Lah 436, relied on 

Per Cormsh, J—The doctrine of part-performance 1s of no ayail in 
the face of the stringent provisions of S. 49 of the Registration Act. 
Arseaderaine v. Perera, (1928) A.C 173, referred to. 


Appeal against the decree of the Court of the Subordinate 
Judge of Tinnevelly in O.S. No. 28 of 1925. 

S. Varadachariar and P. R. Srinivasan for appellants. 

T. M. Krislmaswami Atyar, T. M. Ramaswami Aiyar and 
K. Venkateswaran for respondent. 
a The Court delivered the following 

Jupcments. Curgenven, J.—The plaintiff, who appeals, 
brought this suit against his brother for a sum of Rs. 18,800-3-1. 


The learned Subordinate Judge has narrated in full the circum- 
stances leading up to the claim. To understand how it arose, 
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it 1s only necessary to explain that there were two firms in 
which both parties were partners. One of these firms worked 
under the Vilasam V.S.R.S., and in it one Sankaranarayana 
Ayyar had a half share while the two brothers had the other half 
share. It was a money-lending business, and it also ran a chit 
fund. The other firm was known to the R. S. Firm; it was also 
engaged in money-lending, and the plaintiff and defendant were 
the partners. The two firms had dealings each with the other. In 
1923 disagreements arose between the brothers, and they decid- 
ed to dissever their interests. By an agreement Ex. K, dated 
the 4th June of that year, the plaintiff purported to take over 
all the defendant’s interests in the V. S. R. S. Firm, while those 
of the plaintiff in the R. S. Firm were assigned to the defend- 
ant. The latter at the same time accepted liability for a sum 
of Rs. 13,000 and odd due by the R. S. to the V. S. R.°S. Firm. 
Later, in February ^in 1925, Sankaranarayana Ayyar and the 
plaintiff dissolved their partnership in the V. S. R. S. Firm, and 
at was arrauged that the debt due from the R. S. Firm, which 
by that time amounted to Rs. 18,340-6-1, should be taken over 
by the plaintiff. It is thf’ sum that formed the subject-matter 
-of the suit. : 


The defendant raised a number of legal objections to the 
claim and it is with these that we are concerned. The first part 
of the argument is based upon the circumstance that the agree- 
ment, Ex. K, between the parties was not registered. It pur- 
ported, as we have seen, to dissolve two partnerships, and since 
each partnership involved immovable property, title to which 
necessarily, it is contended, underwent modification, the whole 
document is subject to the disqualifications imposed by S. 49 of 
the Registration Act, it can neither affect the property nor be 
received as evidence of any transaction affecting it. Several 
replies have been attempted to this objection. In the first place 
the actual transaction is assigned to an anterior date, when the 
document would be no more than a record of an earlier oral agrec- 
ment, and not itself the embodiment and sole repository of the 
contract. But supposing this contention to. fail, it 1s urged that 
the objection with regard to registration does not apply where a 
partnership involving immovable property is dissolved; or if, 
again, this position is not maintainable, some parts of the tran- 
saction, and in particular that part which gives rise to the pre- 
gent claim are not affected. A further line of defence resorted 
to by the defendant is that the plaintiff has not acquired the right 
to sue by a valid assignment of the actionable claim. 
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There can be no doubt, in my view, that the agreement of 
4th June, 1923, was, and was intended by the parties to be, the 
instrument of dissolution. It was not the less so merely because 
the operations thereby involved could not all be executed upon 
the day upon which the document was signed, but some came 
into force earlier and some were left to be done later. Thus it 
may be, as the plaint recites, that from some day in May the 
parties began to open separate accounts, but the document itself 
recognises the necessity for registered conveyances, and provides 
that they should be subsequently executed. The document is 
formal in design, and opens with the words “agreement entered 
into on 4th June, 1923.” The plaint (para. 4) gives its date 
as the date up to which the parties carried on their transactions 
as joint partners. In paragraph 11 it is referred to as having 
been “confirmed and brought into force,” and other similar 
expressions occur elsewhere. Allusion to earlier dates on which 
certain changes involved in the two dissolutions were introduced 
does not, in my view, go far to show that what was clearly 
drafted as a written agreefnent should be discarded in favour of 
a prior oral one. There are indicatiens in the evidence that it 
was not until trouble was apprehended fiom this source that 
such a theory took shape. Thus the plaintiff, when examined 
on 11th February, 1928, said that when division was effected on 
24th May, 1923, “it was decided that an agreement should be 
drawn up and executed in duplicate and each should keep one 
as a voucher to evidence the arrangements come to.” On the 
16th February he made the incompatible assertion that “at the 
time of the division of the assets there was no intention to 
reduce to writing the arrangements come to,” and went on to 
gay that Ex. K was drawn up merely as a record of an already 
completed division. Another contradiction of this construction 
is to be found in his lawyer’s notice to the defendant, Ex. VI. 
I have no doubt that the written agreement was, in the words of 
Couch, C.J., quoted by their Lordships of the Privy Council in 
Subraimontan v. Latchman,’ “what the parties considered to be 
the only repository and appropriate evidence of their agreement” 
and under S. 91 of the Evidence Act, can alone be looked at for 
the terms of it. ) 


The next point is whether the document could effect its pur- 
pose without registration. As kas been said, it sets out to dissolve 


e two partnerships, making various dispositions, which need not 


be given here in detail, with regard to the movable and immovable 


——, 








~ 


l, (1922) LR: 50 LA. 77! I.L.R; 50 C 338 ; 44 M.L.J. 602 CP.C.), 
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property until then held by each firm. I would here record my 
view, in reply to an argument addressed to us, that the terms of 
this deed can only be construed as actually assigning rights in 
the immovable property, and not, as is provided for by S.-17 (2) 
(v) of the Registration Act, “merely creating a right to obtain 
another document which will, when executed, create,” etc., rights 
in the property; so that, as has been laid down by the Privy 
Council ir James Skinner v. R. H. Skinner,’ it cannot escape the 
provisions of the Act merely because paragraphs 15 and 16 of it 
may contemplate the execution and registration of other docu- 
ments. In Venkatarainam v. Subba Rao* Phillips and Madha- 
van Nair, JJ., have held that a document of the nature of Ex. K 
does not require registration, but with all respect I am unable 
to adopt the reasoning upon which that decision is basgd. The 
theory underlying it is that both before and after a partner 
releases his rights the property is and still remains the property 
of “the partnership,” meaning by that phrase, I think the learn- 
ed Judges would have conceded, a legal entity which does not 
itself undergo change. But this is surely to lobe sight of the 
fact that “if from any cattse whatsoever any member of a part- 
nership ceases to be so, the partnership is digsolved as between 
all the other members” [Contract Act, section 253 (7)]. 
Accordingly where, to take the case of the V.S.R.S. Firm as an 
example, there is a partnership of three persons, and one goes 
out, the whole partnership is dissolved. If the remaining two 
persons resume business as partners, it can only be by the forma- 
tion, tacit or express, of a fresh partnership. If the original part- 
nership of three held immovable property, and it afterwards 
vests in the new partnership of two, it can surely only be by 
a transfer of interest from the one to the other. The analegy 
drawn between partners in a firm and shareholders in a joint 
stock company does not seem to be a true one, because whereas 
a company is a judicial person, and its identity is unaffected by 
the transfer of its shares, a partnership is, legally speaking, only 
an aggregate of individuals and changes with very change of 
personel. Some discussion of this point by the Court of Appeal 
will be found in Ashworth v. Minn,‘ one of the Mortmain cases 
referred to in the next stage of the argument. It is worth remark 
that S. 17 of the Registration Act excludes from its provisions 


‘‘any instrument relating to shares in a Joint stock company, notwithstand » 


ing that the assets of such company consist in whole or in part of ımmov- 


able property,” ° 


2 (1929) L.R. 56 I.A. 363° I.L.R. 51 A. 771.57 M.L.J. 765°(P C). 
3 (1926) [.L.R. 49 M. 738. 51 M.L.J. 410. 
4. (1880) 15 Ch.D. 363, 
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which may perhaps justify the inference that in similar circum- 
stances the exclusion of instruments relating to partnerships was 
not contemplated by the framers of the Act, and certainly shows 
an intention to distinguish between such companies and ordinary 
partnerships, 

Assuming then that a partner in a firm possessing immovable 
property holds an interest in that property, it would seem to 
follow that upon a dissolution a transfer of that interest takes 
place. The question whether he does hold such an interest has 
been elaborately discussed by Jardine and Telang, JJ., in Jo/ar- 
mal v. Tejram Jayrup,” where the English case-law dealing with 
the subject has been considered at length. The former learned 
Judge admitted that the tendency of decisions in England had 
been to hring partnership agreements conveying interests in land 
among other assets within S. 4 of the Statute of Frauds, as 
had been done under the Statute of Mortmain, and although he 
seems to have inclined towards the general proposition that in 
India a document transferring a share in the assets, including 
immovable property, of a firm, does not require registration l 
do not find that he expressly committed himself to that view. 
Telang, J., gave reasons for adopting the contrary position, in 
which I° would respectfully express my concurrence. To go 
no further than to the provisions of the Contract Act, under 
S. 253 all partners, in the absence of a contract to the contrary, 
are joint owners of the partnership property; and although 
certain restrictions are imposed upon them, qua partners, in deal- 
ing with their shares in that property, that does not make them 
the less joint owners, and, if joint owners they be it is difficult 
to see how they can be said not to possess an interest in the pro- 
perty. The same considerations apply of course even more plainly 
where, as here with the R. S. Firm, a partnership of two under- 
goes dissolution. Each ex-partner acquires certain sole interest 
in immovable property by the conversion of rights previously held 
jointly. I conclude then that the agreement Ex. K cannot operate 
to affect the immovable property of which it treats, and in so 
far at least as it evidences a transaction affecting immovable 
property, it is inadmissible in evidence. 

The appellant next contends that we may take the terms of 
the agreement piecemeal, and enforce any not directly affecting 
‘tmmovable property, among these latter being the suit claim. 
The question first arising here is does it even operate to dissolve 
the two partnerships? Analogy sought in the severance of joint 


— ar a, 





5. (1892) I.L.R. 17 B. 235. 
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status among the members of a Hindu family is, I think, likely 
to be fallacious. We are here dealing not with status but with 
contract. In Gray v. Smith? Kekewich, J., held that an agrec- 
ment by one of the partners to retire and to assign his share 
in the partnership assets, including immovable property, is an 
agreement to assign an interest in land and falls within the Statute 
of Frauds, a decision which, although not argued, was approved 
by the Court of Appeal. But it does not seem necessary here 
to settle this point, because I think that the authorities are clear 
that where a contract comprises a number of counterbalancing 
terms, some affecting immovable property and some not, design- 
ed as an indivisible whole to effect a fair distribution of assets, 
you cannot pick out such of those terms as do not relate to 
immovable property and enforce them regardless of the conse- 
quences of such a course. The decision in Laks/namma v. 
Kameswara' has been criticised as giving weight to prior cases 
decided under the Registration law as it stood before 1877, when 
the document could not be received in evidence for any purpose. 
It was a partition case, and the learned Judgts held that the 
transaction was one and “indivisible, so that the partition of the 
movable property could not be separated from the partition of 
the rest. In Thandavan v. Valliamma' a partition of movables 
effected by an unregistered instrument which dealt also with the 
immovable property was held to be valid, but it will be found 
that the one-third share claimed in the movables was quite 
separable from and independent of the share in the immovable 
property. The Court has, it is said, to ascertain whether “the 
part which is void be in its own nature separable and indivisible.” 
Another case dealing with separable movable property, and citing 
the case last referred to with approval, is Hanmani v. Ramebat.’ 
So too where there is a lien or charge upon property partly 


movable and partly immovable, effected by an unregistered ° 


document, the charge may be enforced upon the movable 
property: see Pasupatt Venkatapatiuraju Garu v. Vatsavaya Ven- 
kata Subhadrayamma.?? These cases are merely illustrations of 
contracts with separable terms. In Vyravan Chetty v. Subra- 
manian Chetiy.* which related to an agreement to divide 
equally the proceeds of a first and secorid mortgage, all that 
their Lordships of the Privy Council decided was that for 


nn, 


6 (1889) 43 Chb. 208. 7 (1889) I.L.R. 13 M 281 
8. (1892) I.L.R. 15 M. 33: 2 M.L.J. 130 . 
y (1919) 21 Bom. L.R. 716, 10 (1918) 47 I.C. 563. 


Il. (1920) L.R. 47 I.A. 188: ILL.R. 43 M. 660: 39 M.L.J. 37 (P.C). 
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lhe purpose of a claim to half the proceeds, the document, 
although unregistered, could be given in evidence. No question 
of the inherent divisibility or indivisibility of a transaction into 
its component parts really arose. An instance of a document 
effecting partition of movables and immovables, which was 
considered not to be enforceable as regards movables only, is 
afforded by a Full Bench case of this Court, Pothi Natckan v. 
Naganna Natcker.* The principle accepted was that “when 
there is an entire contract and part of it cannot be enforced, the 
whole goes, whereas it is otherwise when an instrument con- 
tains two or more distinct contracts, in which case they are 
severable.” This case was referred to as the law upon the 
point in Perumal Amna v. Perumal Naicker,’ although the 
kind of tgansaction dealt with there, being a gift of movable 
and immovable property, stands upon a different footing and 
no question of upsetting the balance of a bilateral contract arises. 
Where a party relinquished his claim to property, comprising 
movables and immovables, in consideration of a sum of 
Rs. 1,000, it was held in Bisheshar Lal v. Mussammat Bhuri, 
that as this consideration could not be apportioned between the 
real and personal estate the document could not be admitted 
for any ptirpose whatever. 


The conclusion to be derived from these cases is that no 
hard and fast rule can be drawn as to the divisibility, and there- 
fore the enforceability, of some terms in a contract apart from 
the remainder. If justice can be done between the parties by 
a partial enforcement, the Court will enforce, and not other- 
wise. Turning now to the document before us, I think I am 
Tight, in saying that Mr. Varadachariar for the appellants has 
not attempted to show that, on this principle, the suit amount can 
be separated from the other property dealt with. In the first 
place, the plaintiff takes over the defendant’s interest in the 
V. S. R. S. Firm and the defendant, the plaintiff’s interest in 
the R S. Firm, with an indemnity clause in each case. Then 
the brothers owned an extent of wet land, of which the plain- 
tiff was to receive 70 acres 60 cents, and the defendant the 
remainder (area not stated, but said to be considerably less). 
The plaintiff was to have all the outstandings, and to meet the 
liabilities of another business, known as the Munnirpallam 





j 12. (1915) 30 M.L.J. 62 (FB). 
{J (1920) I.L.R. 44 M. 19% 40 M.L.J 25. 
i4. (1920) ILL.R. 1 Lah 436 
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business, hitherto jointly owned. There were severa! other assign- 
ments of property, some of it immovable, which I need not 
particularise. It is evident therefore that if, on the footing of 
this agreement, the defendant is held solely liable for.the suit 
item, as a liability of the R. S. Firm assumed by him under it, 
it must be in entire disregard of the consideration which led 
him to assume that liability. In the case of such a contract as 
this, the terms of which are inextricably united, the only course, 
in my view, is to regard it as a single transaction affecting im- 
movable property, within the meaning of section 49 of the 
Registration Act, and to decline to receive the document as 
evidence of any of its terms. 


The final ground taken by the appellants upon the question 
of registration is that there was no occasion to adduce evidence 
of the terms of the contract, as they had been admitted by the 
defendant. It is true that the defendant admitted that he had 
executed Ex. K, but he set up a further agreement, copy of 
which he filed as Ex. XXV, which, would have had the effect 
of very substantially modifying the terms of Ex. K. It cannot 
be said therefore that the parties were ad idem: as to the terms of 
the contract between them. 


Since the inadmissibility of Ex. K is fatal to the plaintiff’s 
claim, the question of the validity of the assignment of the 
debt to him by the V. S. R. S. Firm does not arise. The appeal 
18 dismissed with costs. 


Cornish, J—I have come to the same conclusion, and will 
briefly state my reasons, 


The plaintiff’s evidence is that Ex. K was intended to 
embody the agreement between him and the defendant. ` He 
says? 

‘‘Even when the decision was eftected on 11th Vykasi 1098 (correspond- 
mg to 24th May, 1923) ıt was decided that an agreement should be drawn up 
und executed in duplicate and each should keep one as a voucher to e\i- 
dence the arrangements come to” 

He adds that a draft of an agreement was prepared a few 
days later; the two fair copies were prepared from the draft, 
cach being executed by plaintiff and defendant; and that ix. K 
is the agreement executed by both and kept by the plaintiff. 
Further, Ex. K is in form an agreement, and does not purport 
to be a memorandum of an agreement previously made by the 
parties. It begins—‘‘Agreement entered into on the, 4th June, 
1923, by both of us.” In these circumstances it appears to me 
that Ex. K constitutes the contract between the parties; and 
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. bd . 
consequently under section 91, Evidence Act, no other evidence 
of its terms can be given except the document itself: see Subra- 
motan v. Lutchinatin. 


It i$ plain from a perusal of lx. K, clauses (2), (5), (15) 
and (16) that immovable properties exceeding Rs. 100 in valuc 
were being assigned; and it would follow by reason óf sec- 
tions 17 and 49, Registration Act, that the document world re- 
quire registration if that which was being assigned 
on the dissolution of the partnership was an interest in immoy- 
able property. I think it is clear upon the authorities that it 
was an interest in immovable property. The plaintiff and 
defendant as partners were joint owners of the partnership 
assets, movable and immovable: See section 253, Indian Con- 
tract Ace A partner, however, has no right to any specific 
items of the partnership property as representing his share. 
But he has, in respect of the amount which falls due to him when 
an account is taken upon a dissolution of partnership, a charge 
upon the immgvable property of the quomdam partnership 
(when the assets comprise such property) and this charge is an 
interest in land: see Ashworth v. Munn. There it was held that 
a gift to charity by a testator, a partner in a mercantile firm, of 
the proceeds of the sale of his share in certain land held as part- 
nership property, was a gift of an interest in land, and there- 
fore void under the Mortmain Act. So, too, in Gray v. Smith” 
it was held by Kekewich, J., and the Court of Appeal expressed 
approval, that an agreement by one of the partners to retire from 
the partnership and to assign his interest in the partneérship 
assets, which comprised land, was an agreement to assign an 
interest in land which required a memorandum in wricing in 
pursuance of the Statute of Frauds. The ruling in V eltkata- 
ratnam v. Subba Rao? is inconsistent with these authorities and 
l respectfully dissent from it. It appears that the learned 
Judges in the case reported in Venkataratiian v. Subba Rao" 
treated an ordinary partnership as standing on the same foot- 
ing as a joint stock company with regard to the transfer of a 
partner’s share; whereas as is shown by the judgments of the 
Court of Appeal in Ashworth v. Munn,‘ there is a great distinc- 
tion between the two. Thus, at p. 372, Lord Justice Brett 


observed : 


“a e s 
“There are joint stock compaifies where by the agreement of the 
partners, that ıs to say, by the constitution of the company to which they 





1. (1922) *L.R. 50 L.A. 77: LL.R. 50 C. 338. 44 M.L.J. 602 (P.C). 
3. (1926) I.L.R. 49 M. 738: 51 M.L.J. 410 
4, (1880) 15 Ch.D. 363. 6, (1889) 43 Ch.D. 208; 
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have agreed, there are to be shares in the company, aud there are to be 
shareholders, and by the agreed constitution of the company those shares 
may be transferred, and the company still continued. Now, ın such a case 
11 the company is the owner of land, in one sense, it may be said that that 
land does not belong to a corporation but does belong to the shareholder; 
but by the agreement of the parties that matter 1s to be dealt with -pre- 
cisely as 1f there was a corporation, that 1s to say, the shares are‘to’ be 
allowed to be transferred, so that the uew shareholders may come into the 
partnership without the partmership ceasing at all . . But when you come 
to the case of an ordinary partnership not so constituted, which holds land, 
one partner cannot dispose of his interest without the consent of the others, 
and supposing he dies, the partnership 19 at an end, and it may not be 
possible to ascertain His interest in the partnership without dealing with 
the land which is the property of the partnership, in which, therefore, he 
has an interest.” 

In view of these authorities, the interest in the partner- 
ship assets which the parties to Ex. K purported to assign was, 
in my judgment, an interest in immovable property; and that 
heing so, the document being unregistered is not receivable as 
evidence of any transaction affecting that property: see James 
Skimmer v. R. H. Skinner." 


Nor can J discover in Ex. K an agreement to pay the money 
claimed by the plaintiff which is severable from the agreement 
transferring the immovable property. If there were two dis- 
tinct provisions, the one relating to rights to the immovable 
property, and the other to the realization and payment of money, 
proof of the latter provision could be given without the docu- 
ment requiring registration: see Vyravan Chetty v. Stibraanaman 


Chejty'"' and the judgment of Sir John Wallis, C.J., in Poti: 


Naickan v. Nagata Naicker.” In my opinion it is impossible 
to say that the part of the agreement upon which the plaintiff 
founds his claim to the Rs. 18,000 is independent of.the agree- 
ment relating to the transfer of the immovable property. ft is 
part and parcel of the same transaction and indivisible from it. 


It has also been contended for the plaintiff that he is entitled 
to invoke the doctrine of part-performance in aid of his claim. 
In Arseculeraine v. Perera’® it was held that this doctrine had no 
application to the stringent provisions of a Ceylon Ordinance 
which rendered “of no force or avail in law” any agreement as 
to land not duly attested by a notary and two witnesses. It 
seems to me that the doctrine must be equally unavailing against 
the not less stringent provision of section 49, Indian Registration 
Act. Reference, however, has beén made to section 53-A of the 





2 (1929) L.R. 50 I.A. 363° I.L.R. 51 A 771: 57 M.L.J. 765.(P.C). 
J1. (1920) L.R. 47 I.A. 188. 1.L.R. 43 M. 660: 39 M.L.J. 37 (P.C). 
12 (1915) 30 M.L.J. 62 (FB). 15. (1928) A.C. 173, 
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amended Transfer of Property Act. But the conditions which 
make that provision applicable have not been fulfilled in this case. 

Upon these grounds, I think the plaintiff’s suit failed and his 
appeal must be dismissed with costs. 


S.R. —— Appeal dismissed. 
PRIVY COUNCIL, 
[On appeal from the High Court of Judicature at Fort 
William in Bengal. ] 
PRESENT:—LORD ATKIN, Lorp RUSSELL OF KILLOWEN 
AND SIR JOHN WALLIS. 


G. H. C. Ariff l .. Appellant* 
v. 
Rai Jadupath Majumdar Bahadur .. Respondent. 


Transfer of Property Act UV of 1882), S 107—Lease—Necessity for 
registered wsirument—Verbal agreement for perinanent lease—Dvfendant 
énterting into possession and ereciing bwidmgs on the land—Sut for eject- 
ment—Equitable estoppel—Right to enforce verbal agreement, tune-barred, 
effect of—Part performance—Enghsh equitable doctrme, application of, so 
ds to modify or Cverrede the state. 

In June, 1913, the defendant entered inte possession of a plot of land 
under a verbal agreement by the plaintiff for the grant to him of a pr- 
manent lease, and thereafter he erected certain structures on the land at 
a cost of mearly Rs. 12000 The plaintiff was aware of the construction 
and, as the Courts in India found, he must have realised that the defendant 
would not have constructed the building unless he was assured of the 
possession of a permanent right in it The defendant in December, 1918, had 
notice that performance of the verbal agreement of 1913 was definitely 
refused by the plaintiff. In April, 1923, the plaintiff after duly serving 
a notice to quit, sued to eject the defendant upon the allegation that he 
was merely a monthly tenant. 


Held, (1) that in view of the provisions of S. 107 of the Transfer of 
Property Act, 1882, in the absence of a lease tn the form of a registercd 
instrament, the verbal agreement alone could not create a permanent lease 
in favour of the defendant, 


(2) that on the facts of this case, there was no equitable estoppel 
against the plaintiff, the structures having been erected by the defendant 
‘not by reason of any encouragement or abstention on the part of the 
plaintiff, but by reason of the agreement which he was then entitled to 
enforce against the plaintiff,’ 


(3) that the defendant could not rely upon the English equitable 
doctrine of part performance In order that a Court of Equity may enforce 
a title to Jand against the legal owner thereof on the ground of part- 
performance, the titl- must be based upon contract express or implied or 
upon estoppel Here there was no estoppel, no implied contract. The 
acts of the defendant were referable solely to the verbal contract. He had 
@ Tight to enforce the contract whgn he incurred the expenditure but he 
allowed it to become barred (Art 113, Limitation Act) so fhat be cannot 
resist the appellant's claim to possession by referring to a title the acquisi- 
tion of whjch is forbidden by statute, and 





“P.C. Appeal No. 116 of 1929 23rd January, 1931. 
Bengal Appeal No. 18 of 1929. 
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@ 
(4) that, under the circumstances, the plaintiff, being the legal owner 
of the land, was entitled to obtain a decree for possession, as prayed, the 
defendant being at liberty to remove the structures erected thereon 


Olster: If the defendant’s right to enforce specific performance of 
the oral agreement had been subsisting at the date of the institution of the 
plaintiff's suit for ejectment, the defendant could have claimed to have 
executed and iegistered in his favour by the plaintiff an instrument in 
wnting, the plaintiffs suit being stayed in the meantime, and that would 
have been consistent with the requirements of the statute. 


Generally speaking, the English equitable doctrine of part performance 
cannot be applied by analogy so as to modify or overmde the mandatory 
provisions of an Indian statute, such as the Transfer of Property Act, 
and thus, in effect, to nullify the statutory requirement of a registered 
instrument. 

Mahomed Musa v. Aghore Kumar Ganguli, (1914) L.R. 42 IA. 1: 
I.L.R. 42 C 801: 2 M.L.J. 548 (P.C) and Malraju Lakshinn Venkay- 
samma v Venkata Narasimha Appa Rao, (1916) L.R. 43 L.A. 138: I.L.R. 
39 M 509: 31 M.L.J. 58 (P.C), distinguished, 

Maddison v Alderson, (1883) 8 A.C. 467; Walsh v Lonsdale, (1882) 
21 Ch.D. 9; Gregory v. Mighell, (1811) 18 Vés. 328; Rænsden v. Dyson, 
(1865) L.R. 1 H.L. 129 and Britain v. Rossiter, (1879) 11 Q.B.D. 123, 
reterred to and discussed. 

Judgment of the High Court, Calcutta in G. H. C Arif v Jadu Nath 
Mapımdar, (1928) I.L.R. 55 al. 1090, reversed 

Appeal No. 116 of 1929, by special leave, from a decree of 
the High Court, Calcutta, dated the 18th January, 1928, which 
affirmed a decree of the District Judge of the 24 Parganas, dated 
the 10th July, 1925, which in its turn had affirmed a decree of 
the Munsif of Sealdah, dated, the 28th June, 1924. 


The facts of the case are fully set out in the judgment of 
the High Court, Calcutta, reported in G. H. C. Ariff v. Jadu Nath 
Majumdar’ and also in that of the Judicial Committee. The 
main question on the present appeal was whether the respondent 
(defendant) was, by reason of the equitable doctrine of parteper- 
formance, a permanent tenant of the plaintiff, although a register- 
ed lease had not been executed in his favour, as required by 
S. 107 of the Transfer of Property Act, 1882. 

Dunne, K.C. (with Dube) for appellant—_The defendant 
could get equitable relief only if his right to specific 
performance was subsisting: Shyam Kishore Dey v. Umesh 
Chattdra Bhultacharjee? and Gajendra Nath. Dey v. Moulvt 
Ashraf Hossam.* The finding of the District Judge was that 
the right was barred, as the refusal to perform the terms of the 
oral contract was more than three years prior to the sui: 


Art. 113, Limitation Act. The question of part performance e 


is open so far as the decisions of the Board are concerned. 





i. (1928) I.L.R. 55 C. 1090. : 
2. (1919) 24 C.W.N. 463. 3. (4922) 27 C.W.N. 159, ` 
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Refers to Transfer of Property Act, S. 54 (sale), last 
paragraph. 

Lorp BUCKMASTER in Maung Shwe Goh v. Maung Innt 
said that this swept away all English equitable rights. 

[Sm Jons WarLs.—Al the main sections of the Act were 
drafted by Lord Justice James himself.] 

[Lord ATKin.—The definition of a lease in the Transfer 
of Property Act is quite different from the English conception 
of a lease. ] 

Refers to sections 105, 106 and 107. A lease is a iransfer 
of a right to enjoy property and it cannot be effected except by 
a registered instrument. Registration Act, S. 17 referred to. 
When a document in itself creates a lease, it requires registra- 
tion. ° 
In Mahomed Musa v. Aghore Kumar Gangl? it was a 
transfer of 1873 at a time when you did not require a registered 
document. It was a judgment in a case before the Transfer of 
Property Act. Here, therg was an oral lease, and so the Regis- 
tration Act would not apply, but only the Transfer of Property 
Act. 

[Lord ATKIN refers to the Specific Relief Act, 1877, on 


the questton of specific performance, and to S. 4 (c).] 


[Lord RusseLy.—Is there in India any corresponding pro- 
vision to our English Statute of Frauds? There is nothing to 
prevent you from getting specific performance of an oral con- 
tract, so there is really nothing corresponding to our Statute of 
Frauds in India. ] 

Mahomed Musa v. \Aghore Kumar Ganguli® distinguished. 

Refers to the Calcutta view, as enunciated in Kalipada Basu 
v. Fort Gloster Jute Manufacturing Co.° 

[Lord ATKIN observed that in Mahomed Musa v. Aghore 
Kumar Ganguls,> Lord Shaw laid great stress on the actings of 
the parties. ] ; 

Distinguishes also Malraju Lakshmi Venkayyamma v. 
Venkata Narasimha Appa Rao." 

[Lord RusseL..—The finding was, that there was a con- 
cluded contract. ] ° 


We submit that neither Mahomed Musa y. Aghore Kumar 
Gangul nor Malraju Lakshmi Venkayyamma v. Venkata Nara- 
mha Appa Rao™ touches the ‘point in issue here. 


Se ee 
4. (1916) L.R. 44 I.A. 15: LL.R. 44 C. 542: 32 M.L.J. 6 (P.C.). 
5. (1914) *L.R. 42 I.A. 1: 1.L.R. 42 C 801: 28 M.L.J. 548 (P.C). 
6. (1926) 31 C.W.N. 348. 

7. (1916) L.R, 43 I.A. 138; ILL.R. 39 M. 509: 31 M.L.J. 58 (P.C). 
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[Lord RussELt observed that Mahomed Musa v. Aghore 
Kumar Gangu would have been relevant if the transaction 
there had taken place after the passing of the Transfer Hi Pro- 
perty Act. ] 

Cites and distinguishes the recent decision of the Board in 
Forbes v. Ralts." 

[Lorp ATKIN.—The decision proceeded on the question 
of estoppel. It has no bearing on the present case. ] 


Visagapatam Sugar Development Co. v. Muthuramareddi? 


is the leading case for the view that the doctrine of part per- 
formance applies, although defendant is too late to claim spect- 
fic performance. The point decided by the Division Bench was 
not dealt with by the Full Bench. . 

[Sir Joun Watuis.—They held that part performance 
took the case out of the statute. ] 


reddi. 


[Sır Joan WALLIs referred to the head-note in Kurri 


Vieeraredd: v. Kirt Bapireddi® and observed that it was the 
strongest case in support of the appellant’s contention before 
the Board. ] À 

[Sm Jonn Wars referred to Bapu Apaji v. Kashinath 
Sadoba.™*| 

[Lorp ATKIN.—A person who relies on an equitable right 
must show that he has that right subsisting when he asserts it. | 

The Calcutta Courts have consistently taken the view that 
the right to obtain specific performance must be subsisting to 
entitle the defendant to the benefit of the equitable doctrine of 
part performance: Shyam Kishore Dey v. Umesh Chandra 


Binittacharjee* and Kalipada Basu v. Fort Gloster Jute Manu- » 


facturing Co. (where all the cases are discussed). 


We submit that the findings necessary to constitute a case 
of equitable estoppel have not been made out against the appel- 
lant. The matter being governed by the Transfer of Property 
Act, S. 107, the defendant is not a permanent tenant, but only 
a tenant-at-will. 


2. (1919) 24 C.W.N. 463 
5. (1914) LR. AALA 1: 1.DR 32 C. 801 28 M.L.J. 548 (PC).™ 
6 (1926) 31 C.W.N. 348 
8. (1925) L.R. 52 I.A. 178: I.L R. 4 Pat 707: 49 M.L.J 48 (PC) 
9 (1923) I.L.R. 46 M 919: 45 M.L.J. 528 (F.B) 
10 (196) I L.R 2M 336 16M.L.J. 395 (F.B.) 
11. (1916) ILL.R. 41 B. 438. 
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Wallach for respondent.—On the facts as found, the plain- 
tiff’s claim is barred by the principles of waiver, estoppel and 


Ri Jadun ap acquiescence. The doctrine of part performance applies, although 


Majumdar 
ur. 


Lord Russell. 


our right to specific performance may have been statute-barred: 
Shafikel Hug Chowdhry v. Krishna Gobinda Dutt and Visaga- 
patam Sugar Development Co. v. Muthuramareddi.” 


On the question of the rernoval of the structures erected by 
the respondent, reference was made to Vallabhdas Naranji v. 
Development Officer, Bandra and Narayan Das Khetiry v. 
Jatwuidra Nath.” 


The other authorities cited at the Bar during the argument 
are referred to in their Lordships’ judgment and also in the 
High Cowrt judgment in G. H. C. Arif v. Jadu Nath Majumdar.' 


23rd January, 1931. Their Lordships’ judgment was 
delivered by 


Lord RussELL or KiLLowENn.—By this suit the appellant 
sought to recover possession of a parcel of land from the respond- 
ent upon an allegation that the respondent was a monthly tenant- 
at-will thereof, wĦose tenancy had been effectively determined 
before søt. 


The action was tried in the Court of the Munsif of Sealdah. 
Fe found, in favour of the appellant, that a notice to quit had 
-been duly served; but he also found, in favour of the respondent 
upon other issues, that the respondent was a permanent tenant, 
and dismissetl the suit. An appeal to the District Judge was 
dismissed. 


*Ihe relevant facts as found in both these Courts may be 
shortly stated. 


In 1913 a verbal agreement was made between the appellant 
and respondent, for the grant to the respondent by the appellant 
of a permanent lease of a small parcel of land at a total rent of 
Rs. 80 per month. In anticipation of the execution of the lease, 
the respondent was let into possession in June, 1913, and shortly 
thereafter he erected certain structures on the land with the 
knowledge and approval of the appellant. At some time in the 


ee ee ee ee 
1. (1928) I.L.R. 55 C 1090. j 
ER, M. 919: 45 M.L.J. 528 (F.B). 
12 8) 23 C.W.N. 284 

13 (1929) L.R. 5 L.A. 
14. (1927) L.R. 54 I.A. 


9, (1923) I 
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218: 
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B. 589. 57 M.L.J. 139 (PC). 
C 669: 
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course of the year 1914 the parties seem to have agreed that the 
lease should be a lease for five years, renewable at the end of 
every period of five years. No lease was ever executed; but in 
October, 1922, the appellant served upon the respondent a notice 
to quit, asserting that he was a monthly tenant, and requiring 
the premises to be vacated by the 1st November, 1922. This 


not being done, the suit was instituted in the month of April, 
1923, 


An appeal was preferred to the High Court of Judicature at 
Fort William in Bengal, which remitted the case to the District 
Judge in order to obtain findings of fact on two points, viz.: 
(1) when the respondent had notice that performance of the 
verbal agreement of 1913 was refused by the appellant, and (2) 
whether the structures which the respondent erected om the land 
shortly after 1913, involved such an outlay of money as would 
reasonably strike the appellant as being an assertion of a per- 
manent right in the land on the part of the respondent, or as 
would reasonably call for objection from a landlord who never 
intended to grant a permanent lease, 

The District Judge duly returned his findings to the High 
Court, and found (1) that the respondent had in December, 1918, 
a definite refusal in clear terms on the part of the appellant, to 
perform the terms of the verbal agreement of 1913, that the 
present suit was not instituted within three years of that notice, 
and that the respondent’s claim for specific performance was 
barred in view of Art. 113 of Schedule I of the Limitation Act, 
and (2) that the respondent erected on the land a godown at a 
cost of between Rs. 10,000 and Rs. 12,000, that the appellant 
was aware that this building had been constructed, that he must 
have realised that the respondent would not have constructed 
the building on the land unless he was assured of the possession 
of a permanent right in it, and that if the appellant had not 
intendeel to grant a permanent lease of the land it might reason- 
ably be expected that he would have objected to the construction 
of such a building. 


The High Court then proceeded with the hearing of the 
appeal, and on the 18th January, 1928, made an order dismiss- 
ing it with costs. 

Before considering the grounds upon which the variotis 
Courts havé refused relief to the appellant, it appears advisable 


to call attention to the fact that the appellant is the legal owner g 


of the land; and as such he is entitled to possession thereof sub- 
ject only-to such right (if any) to enjoy it as may have been 


Pe, 


— 
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P.C. conferred upon the respondent by virtue of the verbal agree- 
Arig ment, either alone or in conjunction with the other facts in the 
Raae S SE. 
Majumdar Now it is clear that the verbal agreement alonexould confer 
paneer: upon the respondent no such right. By gection 107 of the 
Lord Rossel. Transfer of Property Act, 1882, it is expressly enacted that “a 
lease of immovable property from year to year, or for any 
term exceeding one year, or reserving a yearly rent, can he 
made only by registered instrument. All other leases of im- 
movable property may be made either by an instrument or by 
oral agreement.” This amounts to a statutory prohibition of 
the creation of such a right as ig claimed here by the respond- 
ent, otherwise than by a registered instrument. No registered 
instrumemt exists, therefore, the respondent can have no such 
right as he claims unless he can establish it by some means 

operating independently and in violation of the statute. 

The Courts in India held that he had established the right 
tu enjoy the property as a permanent tenant upon grounds which 
their Lordships now proceed to examine. 

The Munsif beld that, by means of the equitable doctrine 
of part performance, the case was taken out of the provisions of 
the Transfer of Property Act, even if the respondent’s right to 
sue for specific performance was barred. He held, however, that 
the respondent’s right to sue was not barred and that his rights 
and liabilities were the same as they would have been if a lease 
had in fact been executed and registered. That, as their Lord- 
ships understand it, is the basis of his judgment; but he added 
a general statement, without entering into detail, that the appel- 
lant’s claim was “barred by principles of waiver, estoppel and 
acquiescence.” 

; The District Judge stated the question for decision as being, 
whether the equitable doctrine of part performance could over- 
ride the provisions of the statutory law. He held that*various 
decisions of the Courts in India had established that where there 
was a concluded agreement followed by part performance, the 
English equitable doctrine of part performance would apply 
even if the requirements of the Transfcr of Property Act had 
not been fulfilled, and even if the right to sue for specific 

performance of the contract had become barred. 


j In the High Court the principal judgment was delivered by 
Mukerji, J. The other learned Judge (Graham, J.) agreed 
that the appeal failed, although the result would be the creation 

. of a permanent lease without any registered instrument. 
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Mukerji, J., in his judgment, starts with the proposition that 
the respondent, not having obtained a lease in the form of a 
registered instrument, could only resist ejectment if the case 
fell within some principle of equity. e 

He held that the case (being one in which an oral agreement 
and possession on the footing of it had been established) fell 
within what he calls the principle of Maddison v. Alderson” 
by virtue of which “it must be held that the defendant is hold- 
ing under a permanent lease which the plaintiff agreed to grant 
hinı and which equity will regard as having been so granted.” 
He apparently realised that it might well be doubted, whether 
such a doctrine could be applied or could operate in cases where 
statute law required the existence of a registered document as an 
essential for the creation of the title which the respondent 
claimed. In his opinion, however, the language used by this 
Board in two cases to which reference will be made hereafter, 
was wide enough to remove any such doubt. He held that, 
while the respondent had no valid title as lessee in the absence 
of a registered instrument, and had only such title as possession 
might confer, yet the appellant could not displace that posses- 
sory title by reason of the equities arising out of the executed 
contract. y 


The learned Judge then discussed “the doctrine enunciated 
in the cases of which Walsh v, Longsdale™ is the type.” This, he 
held, had no application to the present case, because the respond- 
ent’s right to sue upon the verbal contract was barred. 


Finally, he held that the case also fell well within what he 
called “the doctrine of equitable estoppel laid down in Gregory 
v. Adsghcll," as explained in the case of Ramsden v. Dyson,” 
He quotes verbatim the two principles stated by Lord Kingsdown 
in Ranesden v. Dyson ® and says that “the findings of the Court 
below, sych as they are now, clearly bring the casé within the 
first of the aforesaid two principles.” The reference to the 
findings “as they are now” would seem to include particularly 
the detatled finding as to the character of the structures erected 
on the land. a 


Their Lordships cannot help feeling that some confusion 
of thought has prevailed in the Courts below in regard to the 
facts of this case, and the application of the authorities to those 
facts. ; 


15 (1883) 8 A.C, 467, 16 (1882) 21 Ch D. 9. 
17. (1811) 18 Ves. 328. 18. (1866) L.R. 1 H.L. 129, 


R—O9 
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This is no case of money ‘being expended by the respondent 
m any mistaken belief as to his legal rights, or of the appellant 
knowing of the existence of any such mistaken belief, or encou- 
raging the respondent by abstaining from asserting a right incon- 
sistent with the acts of the respondent. Observe the true facts. 
In 1913 the respondent obtained a verbal agreement for the grant 
of a perpetual lease, under which agreement he could have sued 
for and obtained and registered an instrument creating his title 
to enjoy the property in perpetuity. That agreement coutinued 
to be enforceable against the appellant until the month of 
December, 1921. ‘The structures were erected on the land many 
years before that date, and they were erected not in any mistaken 
belief by the respondent of his rights in regard to the land, but 
in assertgon of rights which he correctly believed to be his; not 
by reason of any encouragement or abstention on the part of 
the appellant, but by reason of the agreement which he was then 
entitled to enforce against the appellant. 


In these circumstances, how can “the case of Maddtsot vy. 
Aldérson’’” assist the respondent? That case decided no new 
principle. It deciged nothing except that upon the facts there 
proved, there was no part performance of a verbal contracl 
sufficient to take the case out of section 4 of the Statute of 
Frauds, It is only one of many cases which deals with the 
English equitable doctrine by which part performance of verbal 
contracts concerning land, will dispense with the necessity of 
producing the memorandum of the terms of the contract signed 
by the party to be charged, which is required by section 4 of the 
Statute of Frauds. 

o It is well settled that the Statute of Frauds only affects the 
right to sue on the contract. The contract subsists notwith- 
standing the absence of any signed memorandum. The Courts 
of equity in England, however, have decided that once the 
making of the contract has been established by the part perform- 
ance of it, one of the parties to it shall not be permitted to use 
the Statute of Frauds as an instrument of fraud. These deci- 
sions have been described as “bold decisions on the words of the 
statute,’ and the doctrine as of a nature “not to be unwarrant- 
ably extended” (see Britain y. Rossiter”). 

The basis of the doctrine of part performance has been 
stated in various ways. Cotton, L.J., in Britain y. Rossiter," 
States it thus: 





ie, | 


15. (1883) 8 A.C. 407. 19. (1879) 11 Q.B.D. 123 at 129 and 133, 
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é 
“The truc ground . . . is that if the Court found a man in occupa- 
tlon of land, or doing such acts with regard to it as would prina facie 
make him liable at law to an action of trespass, the Coun would hold that 
there was strong evidence that a contract cxisted, and would therefore allow 
verbal evidence to be given to show the real circumstances untler which 
possession was taken.” 


Any relief granted or protection afforded to the person in 
possession will be founded on the contract; but the fact of part 
performance renders unnecessary the protection provided by 
the statute, in its requirement of a memorandum of the terms 
signed by the party to be charged. It was stated in Maddison 
y. Alderson that the equitable doctrine of part performance 
did not rest upon the view that equity will relieve against a public 
statute in cases which fall within it; but, as Lord Selborne cx- 
pressed it, the Statute of Frauds only contemplates thecase of a 
person being charged upon the contract only; it has not in view 
the case of a person being charged upon the contract, coupled 
with acts done in pursuance of the contract. 


Whether an English equitable doctrine shôuld in any case 
be applied so as to modify the effect of an Indian statute may 
well be doubted; but that an English equitdble doctrine affect- 
ing the provisions of an English statute relating to the right to 
sue upon a contract, should be applied by analogy to such a 
statute as the Transfer of Property Act and with such a result 
as to create without any writing an interest which the statute 
says can only be created by means of a registered instrument, 
appears to their Lordships, in the absence of some binding 
authority to that effect, to be impossible. Whether any such 
authority exists will be considered later. 


Their Lordships find themselves in agreement with the High 
Court in the view that Walsh v. Lonsdale’ has no application 
to this case, owing to the fact that the respondent’s right to 
enforce the verbal contract had been barred long before the com- 
mencement of the present suit. The respondent was not in a 
position to obtain specific performance of the agreement for a 
lease from the same Court and at the same time as the reltef 
claimed in this action. Had he heen so entitled. the position 
would be very different, for then the respondent could claim 
to have executed in his favour by the appellant an instrument 
in writing which he could duly have registered, the appellans 


ejectment action being stayed in the meantime. In these cir- ° 


cumstances the respondent would obtain complete protection, but 


a 
15 (1883) 8 A.C. 467 16. (1882) 21 Ch D 9, 
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` 
consistently with and not in violation of the provisions of the 
Indian statute. l 

There remains for consideration the other ground upon 
which the High Court based its decision, viz., that the case fell 
within the doctrine of equitable estoppel laid down in Gregory 
v. Mighell," as explained in the first principle stated by Lord 
Kingsdown in Ramsden v. Dyson. It appears to their Lord- 
ships that in this regard there has been some misapprehension. 
The relevant language of Lord Kingsdown is as follows :— 

“Tf a man under a verbal agreement with a landlord for a certain 
interest in land, or what amounts to the same thing, under an expectation, 
created or encouraged by the landlord that he shall have a certain interest, 
takes possession of such land with the conscnt of the landlord and upon 
the faith of such promise or expectation, with the knowledge of the landlord 
and without objection by him, lays out money upon the land, a Court of 
Equity will compel the landlord to give cffect to such promise or expectation 
This was the principle of the decision in Gregory v Mighel), and, as T con- 
ceive it, 19 open to no doubt”? 

It will be noticed that Lord Kingsdown is dealing with thie 
case of express ¥erbal contract or something “which amounts to 
the same thing.” He nowhere puts fhe case of estoppel; the 
word is not mentiched. He would appear to be dealing simply 
with the equitable doctrine of part performance. His reference 
to Gregory v. Mighell confirms this view, for that case was 
simply an earlier instance of the application of the doctrine. In 
that case a bill for specific performance of a verbal agreement 
for the grant of a lease had been filed by a person in possession 
of the land. The Statute of Frauds was pleaded; but it was held 
that the possession being referable to the verbal agreement, there 
was part performance, and the Statute of Frauds affording in the 
circumstances no defence, specific performance was decreed. That 
is the whole decision in Gregory v. Mighel." 


Reference is made by the learned Judge to the case of 
Forbes v. Rali’ before this Board, but that decision was based 
upon an estoppel grounded upon a statement of fact. It was 
a case in which the plaintiff in ejectment was held estopped 


under section 115 of the Indian Evidence Act, 1872, from deny- 


ing that a certain registered written agreement was an agreement 
for a permanent tenancy It is obviously no authority to assist 
the respondent here. - = 


œ Even if Lord Kingsdown’S language was intended to cover 
something beyond the equitable doctrine of part performance in 
Coenen eee ee LEE EEE ESSE ESET 


& (1925) L.R. 52 I.A. 178: I.L.R. 4 Påt. 707: 49 M.L.J. 48 (P.C.). 
17. (1811) 18 Ves. 328 18 (1856) L.R. 1 H.L; 129, 
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relation to the Statute of Frauds, and was intended to refer to 
circumstances in which a Court of Equity will enforce a title to 
land against the person who at law is the owner thereof, the 
title must, nevertheless, in their Lordships’ view, be based either 
upon contract express or implied, or upon some statement of fact 
grounding an estoppel. 


Their Lordships have already indicated their opinion that 
no act was done by the respondent otherwise than under the 
verbal contract which was then enforceable at his suit. No cir- 
cumstances exist from which any other contract by the appel- 
lant can be implied; and as to estoppel there is no trace of anv 
statement by him upon which any estoppel can be grounded. 


In truth this case, when the true facts are appreciated, is 
simple enough. The acts of the respondent are all referable to 
a verbal contract, which was enforceable against the appellant 
at the time when the respondent’s expenditure was incurred, and 
for long afterwards. Unfortunately for the respondent, he 
allowed his right to enforce his conttact to become barred, with 
the result that he can ony resist the appellant’s claim to posses- 
sion by seeking to establish a title, the acqmisition of which is 
forbidden by the statute. The statute disables him from contest- 
ing the appellant’s right to possession. 


Their Lordships think it unnecessary to discuss the nume- 
rous decisions of Courts in India which are referred to in the 
judgments and which were much discussed before the Board. 
They indicate conflicting views upon the questions which arise 
for decision here for the first time. It will, their Lordships 
think, be sufficient to consider the two cases before this Board 
in which, according to the High Court, language was used Sndi- 
cating that the respondent in the present case should be treated 
as a person having the rights which he would have enjoyed if 
the promised lease had been executed and registered. The cases 
referred to are Mahomed Musa v. Aghore Kumar Gangui and 
Malraju Lakshmi Venkayvyamina v. Venkata Narasimha Appa 
Rao." 


Neither of these cases, as a decision, affects the case now 
under consideration by the Board. The matter which was relied 
upon by the respondent consisted of certain obtter dicta in the 
course of which English doctrifles of equity were described“in 


terms of the law of Scotland and stated to be applicable in India. * 





5. (1914) L.R. 42 I.A. 1: L.R. 42 a 28 M.L.J. 548 (P. C.). 
7. (1916) L.R 43 I.A. 138° 7,L.R. 39 M. 509: 31 M L.J. 58 (P.C.), 
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In the former case the appeal was dismissed upon the grounds 
that a contract to convey had been made and that at the relevant 
date no written conveyance was requifed, the Transfer cf Pro- 
perty Act, 1882, not having been passed. 

In the latter case the decision rested entirely on the fact 
that a valid contract had been made and was enforceable by the 
appellant. 


In each case, however, the judgment contains statements 
to the effect that even if the contract in question had been incom- 
plete, the acts of the parties had been such that equity would in 
some way have bound the parties. Their Lordships do not 
understand these dicta to mean more than that equity may hold 
people bound by a contract which, though deficient in some 
requirement as to form, is nevertheless an existing contract. 
Equity does this, as before stated, in the case of a verbal con- 
tract for the sale of land which has been partly performed. 
Their Lordships do not understand the dicta to mean that equity 
will hold people bound as ifsa contract existed, where no contract 
was in fact made; nor do they understand them to mean that 
equity can override the provisions of a statute and (where no 
registered document exists and no registrable document can be 
procured confer upon a person a right which the statute enacts 
shall be conferred only by a registered instrument. 


In their Lordships’ opinion, the doubt entertained by 
Mukerji, J., whether the equitable doctrine which he thought was 
applicable, could operate so as to nullify the statutory require- 
ment of a registered instrument, was justified. 


Their Lordships cannot find that the facts of this case ralse 
any equity in favour of the respondent. Even if any such equity 
was established, their Lordships are of opinion that it could not 
operate to nullify the provisions of the Indian Code relating to 
property and transfers of property. l 

For the reasons above given their Lordships are of opinion 
that this appeal should succeed. The decrees in the Courts 
below should be set aside and an order made for possession of 
the land in question. The case must be remitted to the Munsif 
to deal with the eighth issue on the footing of this judgment. 
The appellant does not claim that the structures should remain 
og the land; the respondent must accordingly be at liberty to 
apply to the Court below either to fix a time within which he 
may enter and remove the structures, or to suspend the operation 
of the order for a sufficient time to enable him to effect such 
removal. The respondent must pay the appellant’s costs in the 
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Courts below and of this rd Their Lordships will humbly 

advise His Majesty accordingly. 

Watkas and Hunter. 

H. S. L. Polak. l 
Appeal allowed. 
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Solicitors for appellant: 
Solicitor for respondent: 
K.J.R.|S.R. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—MRrR. JusTICE REILLY AND MR. JUSTICE 
ANANTAKRISHNA ATYAR. 


The Corporation of Madras .. Appellant*® in both appeats 
(Plaintiff in O.S. Nos, 546 and 527 of 1923) 
V. o 
The Madras Electric Tramways and The 
Madras Electric Supply Corporation, Ltd. . Respondents, 


Madras City Municipal Act (IV of 1919), Ss. 287 and 288—License— 
Necessity for—Workshop of the Madras Jramways Company—Trwnways 
Aci (XT of 1886), 5. 7 (2) ()—‘Other works ”__Madras Electric Supply 
Corporation—Stcamibouer in he generating statton—Control of Comms- 
sioner—Interpretatton, of Statwtes—General and special Acts—Rule of 
wierpretatton—Statutory body of public uithty—Ammuntty from general law 
—Eleciriaty Act (IX of 1910)—Scope of—S. 37 (2) (f)—Mtle-makiig 
power—Effect of—Powers of Cotmsmuisstoner of Corporatton—Obyect of 


Neither the Tramways Act nor the order issued by the Government 
uuder that Act exempts the Tramway Company from the obligation to take 
out a license under S. 287 of the Madras City Municipal Act for casting 
aud beating metal or breaking iron in their workshops. 

Workshops are not included in the words “other works” in S. 7 (2) 
(1) of the Tramways Act. 


The license issued to the Madras Electric Supply Corporation by the 
Local Government under the Electricity Act for the supply of electricity 
in Aladras does not exempt the Company from the necessity of obtaining 
permission under S. 288 of the Madras City Municipal Act for erecting a 
steam-boiler in their generating station A special Act can override a 
general Act only in case the one conflicts with the other Assuming in 
tayour of the Electric Corporation that a license. for the supply of clectrical 
energy could include by :mplication a license for establishing a generating 
station and assuming further that a licensec under a general Act like the 
Electricity Act stands in the position of a person in whose favour a special 
Act has been made, there is no inconsistency here between the terms of 
the license and the provisions of the Municipal Act. All that the license 
says is that the generating station should be within the area of supply and 
that by itself does not conflict with the imposition of local control over 
the generating station. 

Metropolitan Asylum District v. HM, (1881) 6 A.C. 193, reied on @ 

Municipal Commissioner of Bombay v. G.I.P. Ry, Co., (1909) I.L.R. 
34 Bom. 252, distinguished. 


4th September, 1930, 








*L.P. As. Nos. 265 and 264 of 1927, 
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The fact that the Corporation had an opporiunity, at the time of the 
issue of license by the Local Government, to object to the issue and that 
they did not do so does not in any way affect their control under S 288. 


Nor is the circumstance that the Company is a statutory body of public 
utility with compulsory obligations to the public enforceable by penalties 
and working under a private Act of its own conclusive on the question of 
their exemption from the Municipal Act Where there 1s no inconsistency 
between the general and the special Acts, the company can properly he 
subject to the provisions of both the Acts, to the control of two or more 
authorities who haye different interests to protect. English cases referred 
to. i 


The Electricity Act is not a complete Code. It is directed to the 
supply and use of electncity and not pnmanly to generation There 13 
nothing ın the Act to suggest ıt was intended to exclude the operation of 
any other Act and the power of the Governor-General in Council to make 
rules under S 37 (2) (f) for the protection of persons and property from 
defective machinery cannot exclude the control of the local authority. 


The powers of the Commissioner under Ss 287 and 288 of the Madras 
City Municipal Act are imtended—not for the prohibition—but for the 
regulation of the trades and operations mentioned in the Schedule in public 
interests. Jf he acts arbitranly, there are appropriate remedies, but im 
any casc, the possibility of his abusing his powers is no rcason for 
questioning his powers under the Act. 

Referring to the doctrine of Generaha sfecialtbus non derogant, Reilly, 
J., observed as follows :— 


“If the legislature makes a special Act dealing with a particular case 
gud later makes a general Act, which by its terms would include the subject 
of the special Act and ıs in conflict with the special Act, nevertheless, 
unless ıt ıs clear that in making the general Act the legislature has had the 
special Act 10 its mind and had intended to abrogate it, the provisions of 
the general Act do not override the special Act If the special Act is made 
alter the geneial Act, the position 1s even sumpler. Having made the general 
Act, if the legislature afterwards makes a special Act in conflict with it, we 
must assume that the legislature had in mind its own general Act when ít 
made the special Act and made the special Act, which ıs in conflict with the 
general Act as an exception to the general Act.” 


Case-law referred to. 


Appeals preferred under clause 15 of the Letters Patent 
against the judginent of bi Hon’ble Mr. Justice Waller, dated 
10th December, 1926, in C.C.C. Appeals Nos. 8 and 9 of 1925 
respectively on the file of the High Court (O.5. Nos. 546 and 
527 of 1923 respectively on the file of the City Civil Court, 
Madras). 


The judgment of Waller, J., is reported in The Corporation 
vf Madras v. The Madras Electric Tramways, Ltd., (1926) 52 
We. LJ. 474. e 


T. M. Krishnaswami diyar for appellant. 


Sir C. P. Ramaswami Aivar ingtructed by Messrs. Short, 
Bewes & Co. and Messrs. Moresby and Thomas for respondents. 
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The Court delivered the following 

JupcMENTs. Reilly, /—These two appeals relate to suits 
in which the Corporation of Madras claimed declarations that 
the Madras Electric Tramways Company and the Madras 
Electric Supply Corporation respectively were subject to the 
control of the Commissioner of the Corporation under Ss. 287 
and 288 respectively of the Madras City Municipal Act. The 
suits were tried by the Judge of the City Civil Court, who dis- 
missed both of them. They came on appeal before Waller, J., 
whose opinion was that both the Companies carried on their 
operations under special Acts, or what were equivalent to speciai 
Acts, inconsistent with the general Act, the City Municipal Acct, 
and that the Corporation of Madras were not entitled to the 
declarations for which they sought. He upheld the decision of 
the City Civil Court; and it is against that decision that these 
iwo appeals have been preferred. 

I think it will be convenient to deal with the two cases sepa- 
` rately, and, if I may say so with great respect, doubt whether 
Waller, J., would have arrived at his decision in respect of the 
Tramways Company, if he had treated it separately from the 
case of the Electric Supply Corporation. The Tramways Com- 
pany. operates under what is called an order issued by the Govern- 
ment under the Tramways Act. In the course of their opera- 
tions they maintain a workshop, we are told, in which they 
cast metals, break and hammer iron and beat metals. Under 
S. 287 of the City Municipal Act no one is permitted in the 
City of Madras to use any place for those operations without 
obtaining a license from the Commissioner of the Corporation. 
The Tramways Company contend that by virtue of the grder 
issued to them by the Government under the Tramways Act they 


are not subject to the provisions of S. 287 of the City Municipal . 


Act. It was suggested at one stage of the argument by Sir 
Ramaswami Aiyar, who appears for the Tramways Company, 
that it would be an impossible position if the Tramways Com- 
pany were required to take out a license from the Commissioner 
of the Corporation for every place in which they might want to 
repair the lines of their tramways in the public streets by ham- 
mering or beating metal. But Mr. Krishnaswami Aiyar, who 
appears for the Corporation of Madras, has explained that the 


suit is confined to the workshops of the Tramways Compdfly, | 


and I shall deal with it in that sense. 


If we examine the Tramways Act, we find that workshops 
are nowhere mentioned fn it, except in one place, to which I 
shall refer in a minute. In the order issued by the Local Gov- 
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ernment to the Tramways Company, which purports to be made 
under the Tramways Act, there is a mention of workshops. In 
clause (6) of the order the Company is empowered to estab- 
lish workshops; but in that respect the order appears to go be- 
yond the Act, and the mention of workshops in it is of no effect. ` 
Sir Ramaswami Atyar drew our attention to S. 7 (2) (1) = 
the Act under which such an order may provide for 


“the provision of such crossings, passing places, sidings, junctions and 
other works, . . . as may from time to time be necessary or convenient 
to the efficient working of the tramway,” 


and he suggested that “other works” in that clause would include 
workshops. Ii I may say so, that argument appeared to be one 
of last resort, because it is clear that in that connection we cannot 
construe ‘ other works” as including workshops without offending 
against a ‘well-established canon of interpretation. I have men- 
tioned that in one place in the Act there is a reference to work- 
shops. In S. 44 it is provided that the Local Government may 
exempt yards and workshops of the tramway undertaking from 
local taxation. ‘But the power to exempt the Tramways Com- 
pany from taxation under that section foes not bring workshops 
within the scope of the Act otherwise. 


It is clear I think that the Act is not concerned with work- 
shops. It provides for the granting of the privilege of laying 
tramway lines along public streets, running tram-cars along them 
and various other matters, but not for the construction of work- 
shops. Still less could it be supposed to provide for the conduct 
and management of workshops or operations which might be 
carried on in them. There is nothing to suggest that in the Act. 
And it is clear that it is not really essential for a tramway under- 
taking that those who undertake it should have their own work- 


, Shops. It is quite conceivable that they should arrange to get 


their tram-cars and other apparatus repaired, when necessary, 
either in the workshops of another company or by -outside 
engineering firms or contractors. But ne doubt for sucha 
tramway undertaking as that of the Tramways Company in 
Madras it is convenient and economical, and I should say 
prudent, to have their own workshops; but for that they require 
no authorisation under the Tramways Act. They are quite as 
much at liberty as anybody else to establish workshops for that 
pipose. But, if they are as mutch at liberty as other inhabitants 
*of Madras to establish workshops, why should they Have greater 
liberty than other inhabitants in the matter? Why should they 
be at liberty to set up, as is suggested on their behalf, workshops 
wherever they like in the City of Madras and to carry on opera- 
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tions, however offensive to their neighbours, when other people 
are restrained by the provisions of the City Municipal Act from 
doing so? If the Tramways Company were free from all con- 
trol in the matter, they might set up workshops and make the 
most intolerable din immediately next to a place of worship or 
a school or a law Court. Why should they have that extra- 
ordinary liberty? On the face of it, it is both unnecessary for 
their purposes and very undesirable in the public interest that 
they should have such liberty. 


Sir Ramaswami Aiyar suggested that there was some indi- 
cation in the Act that the Tramways Company may be in a pri- 
vileged position. He pointed out that under S. 35 of the Act 
disputes between the Company and the Corporation on certain 
matters are to be settled by a referee. But that doesmot affect 
the question of workshops, unless workshops come within the 
scope of the Act. It was also suggested that, if the Tramways 
Company’s workshops are under the control of the Commis- 
sioner, the Commissioner might exerqse that confral so as to pro- 
hibit the Tramways Company from using their workshops at all 
and so throw their whole undertaking out of order. That does not 
appear to me to be at all an effective argument. The Commis- 
sioner has powers under S. 287 of the City Municipal Act over 
persons who conduct a number of different trades, occupations 
and operations. But, if we examine that section and Sch. VI, 
which has to be read with it, I think it is clear that the powers 
entrusted to the Commissioner are not intended for the prohi- 
bition of any of these trades, occupations or operations, but for 
their regulation in the interests of the people of Madras. If 
we look at Sch. VI, we find that among operations which cannot 
be carried on without obtaining a license under the section from 
the Commissioner of the Corporation are boiling paddy, wash- 
ing clothes, baking bread and making soda water. Can it be sup- 
posed that it was intended that the Commissioner of the Corpo- 
ration under the City Municipal Act should have power arbitra- 
rily to prohibit any of these operations from being conducted in 
any part of the City of Madras? Such a suggestion on the face 
of it would be absurd. It is possible that, if the Commissioner 
found that a very large number of persons were applying for 
licenses to carry on one of the more objectionable trades or 
occupations included in that schedule, he might reasonably say: 
“there are tuite enough people in Madras doing that business 
already, and, if I allow any more to do so, there will be serious 
nuisance to the public.” .In such a case he might perhaps use 
his powers of refusing licenses to prohibit any more people 
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starting those particular operations. But, apart from that, I 
think it 1s quite clear that the Commissioner’s powers are intend- 
ed for regulation, not for prohibition. And it has to be noticed 
that, if he refuses to grant a license under S. 287, he has to state 
his reasons for doing so: he cannot act arbitrarily. And any 
person who applies for a license which is refused by the Com- 
missioner, or to which the Commissioner attaches conditions, 
can appeal to the Standing Committee of the Corporation. It 
is suggested that possibly the Standing Committee might use its 
powers in conjunction with the Commissioner unreasonably, per- 
versely or for ulterior objects and so prohibit some one, the 
Tramways Company for instance, from having a workshop any- 
where in Madras. If the Standing Committee by any chance 
used theis powers unreasonably, perversely or for ulterior objects 
in that way, the person concerned would not be without his 
remedy in the Courts. I think we need not pursue such 
speculation further in this matter. 

Workshops, as I have said, are not provided for in the 
Tramways Act. They are provided for in the City Municipal 
Act. There is nothing in the least inconsistent between the 
provisions of the Tramways Act and the provisions of the City 
Municipal Act whereby the Commissioner iş empowered to 
require any one to take out a license before he casts metal, or 
hammers or breaks iron, or beats metal—the processes with which 
we are concerned. In my opinion, the appeal in the Tramways 
Company’s case should be allowed with costs throughout, and a 
declaration should be made that the Tramways Company are 
not entitled to cast metal or to break or hammer iron or to beat 
metal in their workshops without obtaining licenses from the 
Commissioner of the Corporation under S. 287 of the City 
Municipal Act. 


The case of the Electric Supply Corporation is not quite 
co simple. In that case the Corporation of Madras prayed for 
a declaration that the Electric Supply Corporation, which I 
shall refer to as the Electric Company, must obtain permission 
under S. 288 of the Madras City Municipal Act for erecting a 
sf@aim-boiler in their generating station in Madras. The pre- 


* decessors of the Electric Company obtained in 1905 a license 


from the Local Government under the Electricity Act for the 
supply of electricity throughout the Municipal limits of Madras 
subject to certain minor exceptions: The license was primarily 
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for the supply of electrical energy to consumers. But in the 
license there is a statement—“The generating station is to be 
within the area of supply.” The contention for the Electric 
Company is that their license in respect of that generating sta- 
tion places them outside the scope of the City Municipal Act 
so far as their buildings, machinery and other apparatus arc 
concerned and that the Commissioner has no right to assert that 
they must obtain permission from him before they can have a 
steam-boiler in that station. 


There was a good deal of argument before us on the ques- 
tion- whether under the Electricity Act a license for the supply 
of electrical energy could include a license for establishing a 
generating station. The Act is not at all clear upon that point; 
but for the purpose of this case I am prepared to asgume that 
the Local Government, when they issued a license to the Electric 
Company for the supply of electrical energy within the City of 
Madras, also issued to them a license under the Act to establish 
a generating station. As I have gaid, the Electric Company 
contend that over that generating station the Commissioner of 
the Corporation has no authority whatever. A large part of 
the case was argued before us on the assumption that a license 
issued to a person for the supply of electrical energy “under the 
Electricity Act puts him in the same position as if a special pri- 
vate Act had been made in his favour. I think it would not be 
difficult to show that a licensee under an Act of a general 
character like the Electricity Act, which extends to the whole of 
British India, is not in all respects “in the same position as a 
person in whose favour a special Act has been made. But 
for the purpose of this case I am prepared to assume that the 
Electric Company by their license were put into the ‘tame 
position as if a special Act has been made in their favour. 


A good deal of time was occupied in the arguments by a 
discussion of the question how special Acts and general Acts, 
if they come into conflict, are to be treated. A great deal of 
that discussion, if I may say so, appeared to me unnecessary. 
There is the old maxim Generalia Specialibus non derogant; that 
is, general provisions do not derogate from special provisions. If 
the legislature makes a special Act dealing with a particular case 
and later makes a general Act, which by its terms would include 
the subject of the special Act and‘is in conflict with the special Ætt, 
nevertheles$, unless it is clear that in making the general Act® 
the legislature has had the special Act in its mind and has 
intended to abrogate it, the provisions of the general Act do 
not override the special Act. If the special Act is made after 
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the general Act, the position seven simpler. Having made the 
general Act, if the legislature afterwards makes a special Act 
in conflict with it, we must assume that the legislature had in 
mind itsown general Act when it made the special Act and made 
the special Act, which is in conflict with the general Act as an 
exception to the general Act. These propositions appear to me 
to be beyond discussion at the present day But several cases 
were quoted before us to show how those principles should be 
applied. The first was City and South London Railway Co. v. 
London County Council.’ In that case a Railway Company had 
by its special Act been empowered to construct buildings neces- 
sary for its purposes up to a certain distance from the side of 
a roadway. The by-laws properly made under the general Act 
applicable to that neighbourhood required other members of the 
public, if they were constructing buildings, to keep them at a 
greater distance than that away from the roadway. It was 
held that the railway’s special Act overrode the by-laws made 
under the general Act in that matter. The London and Black- 
wall Railway Company v. The Limehouse District Board of 
Vork was a very similar case. fn The London County 
Council v London? School Board,’ land was acquired by the 
School Beard under their special Act, and it was held that the 
Board was entitled to use the whole of that land for its own 
purposes, providing a school-house and play-ground without 
leaving a strip of land for the purpose of the adjoining road- 
way, though under the Metropolis Management and Building 
Act.any other person, who had bought that land and raised a 
building on it, would have had to leave a strip for the purpose 
of the roadway. Then there is a case, which is not quite so 
simple, Surrey Commercial Dock Company v. Bermondsey 
Corporation.* There the Dock Company within the enclosed 
area of their own undertaking, as defined by their original Act. 
erected a building necessary in consequence of works „carried 
out by them under a subsequent Act, which gave them power 
to construct buildings and drains necessary in consequence of 
those works. It was held that the general control of the Ber- 
mondsey Corporation over buildings gave them no power to 
interfere with what was done by the Dock Company under their 
special Act. There it will be observed that the Dock Company 
were not only erecting a building which was allowed under 
etheir special Act but were doing so within the area which under 
their original Act was under their control and management. In 


—, 





1 (1891) 2 Q.B. 513 2 (1856) 3'K & J. 122-69 ER 1048 
3. (1892) 2 Q.B. 606. 4, (1904) 1 K.B. 474. 


Lx] THE MADRAS LAW JOURNAL REPORTS. e 561 


generating station. There is flo reason whatever to suppose 
that, because they consented, or raised no objection, to the issue 
of a license for the supply of electricity within the municipal 
boundaries, they gave up their control over any boiler which 
might be installed in the generating station. It has not been 
suggested, to us that there is anything to show that they did so. 

. then Sir Ramaswami Aiyar suggested that there are pro- 
„visions about arbitration in the Electricity Act which make it 
impossible that the local authority should be put in a position of 
control over the Company. There are provisions that if the 
Electric Company opens up roads for its purposes and fails to 
restore them within a certain time, the Corporation may do the 
work and recover the cost from the Company, and that, if there 


is any dispute between the two bodies about the cost, the matter- 


shall be decided by arbitration. From that and one or two 
similar provisions it is suggested that we should infer that the 
Electric Company and the Corporation are to be regarded as co- 
ordinate bodies. An examination of the Act will show that 
(hal argument Cauuul be maintained? There isa proviston+thue 
the Government may if certain circumstances purchase the 
Electric Company’s undertaking and that, if there is any dispute 
between them about the amount to be paid for theepurchase, 
the question shall be referred to arbitration. It cannot be sug- 
gested that, because that provision appears in the Act, we must 
regard the Electric Company and the Government as co-ordinate 
authorities in all matters within the sphere of the Electricity Act 
or connected with the operation of the Electric Company's works 
so that the Government cannot exercise any control over them. 
A subsidiary argument about arbitration was urged, namely 
that §. 19 of the Act provides that ° 

“A licensee shall, in exercise of any of the powers conferred by or 
under this Act, cause as little damage, detriment and inconvenience as may 
be, and shall make full compensation for any damage, detriment or incon- 
venience caused by him or by any one employed by him,” 
and sub-section (2) of that section goes on to provide that save 
in a particular case 
“where any difference or dispute arises as to the amount or the application 
of such compensation, the matter shall be determined by arbitration. ” 

It is suggested that that indicates that any dispute between 
the Corporation and the Electric Company in respect of any 
matter shall be decided by arbitration and the Corporation ean 
exercise no tontrol under its own Act over the Electric Company. 
But, if a private person suffers nuisance from anybody who 
conducts operations such as those which come within section 287 
of the City Municipal Act, he has his right of suit; but that 
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does not prevent the Commissioner from exercising his powers — 
of regulation under the City Municipal Act to prevent incon- 
venience from being caused. If the intention of the Electricity 
Act is that a person inconvenienced by the Electric Company, 
instead of having a right of suit, must refer his dispute to 
arbitration, how can that in any way affect the power of the 
Commissioner to exercise his control under the City Municipal 
Act? The two things are not connected in the way suggested. 


What at first sight might appear a more powerful argu- 
ment for the Electric Company is that it is a public utility 
company operating under a statute with compulsory obligations 
to the public, which can be enforced by penalties. It has been 
suggested that such a Company, performing compulsory duties, 
must be regarded as exempt from the control of the local autho- 
rity. In that connection several interesting cases were cited 
before us. In Uckfield Rural Council v. Crowborough District 
Water Company,’ the water company under its special Act had 


‘been empowered to build a water-tower in a particular place; 


nevertheless they were held to be subgect to the control of the 
District Surveyor,.to whom they had to submit the plans and 
sections qf their proposed water-tower before its erection. There 
was a public utility company operating under its own private 
Act and proposing to build a tower in the very place where the 
Act empowered it to build it, and yet it was held to be subject 
under the general law affecting the neighbourhood to the District 
Surveyor, who had his duties to protect the interests of the 
public by seeing that it was a safe and properly constructed 
building. Moran & Son, Ltd. v. Marsland® has also been 
quoted, another waterworks case, in which the company were 
empowered by their special Act to construct a reservoir in a 
particular place and yet were held to be subject to the general 
law in the matter of submitting their plans for the approval of 
the District Surveyor. That case is interesting becattse Lord 
Chief Justice Alverstone, who presided over the Bench, also pre- 
sided over the Bench which decided Surrey Commercial Dock 
Company v. Bermondsey Corporaiton.* London County Council 
v. Wandsworth and Putney Gas Co.° is a similar case. London 
County Council v. District Surveyors Association and Willts™ is 
an interesting case. Theie a building was erected by the local 
aŭthority itself in discharge of its own statutory duties for the 
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purpose of a school-house, whiclf was approved by the Board of 
Education, the department of Government concerned; and yet 
the Court held that the building required also under the general 
law the approval of the District Surveyor. In that case it was 
urged that, if the local authority in the matter had to submit 
to the control of two other authorities, the Board of Education 
and the District Surveyor, there might be a conflict of authori- 
ties. But Lord Alverstone was not moved by the argument and 
said that there was no reason why the local authority should not 
satisfy the requirements of both the other authorities. Charing 
Cross and Strand Electricity Supply Corporation v. Woodthorpe™ 
is perhaps an even more marked case. There the Electric Supply 
Corporation wished to build a street-box for the purpose of 
their supply-lines, and they proposed to do so, as required by 
their Act, in accordance with the regulations of the Board of 
Trade. They obtained the approval of the Postmaster-General, 
as required by their Act. They also obtained the approval 
of the road authority. Nevertheless the Court held that under 
the general law they were bound also to obtain the approval of 
the District Surveyor, whd had public interests to guard differ- 
ent from those which the other authorities had to protect. 
There it will be seen that there were four authorities cencerned, 
who might have been in conflict. But Wills, J., when that sug- 
gestion was put forward, replied that it might be supposed that 
the authorities were reasonable men, who would adjust their 
requirements in the interests of the public. Those cases are 
interesting because they concerned statutory bodies or public 
utility bodies working under private Acts of their own, all of 
which had compulsory duties to perform enforceable except in 
the case of the School Board by penalties, and in two of *the 
cases there was a possibility of conflict between the various 
authorities which they had to satisfy. But in each of those 
cases it was found that there was no inconsistency between the 
special Act and the general Act, and therefore the bodies con- 
cerned were subject not only to the provisions of their special 
Acts but also to the provisions of the general Acts. 

We need not go so far as England to find cases where 
persons are required to take out licenses from two authorities in 
regard to the same matter. Under the Arms Act, if a shop- 
keeper in Madras wishes to sell arms and ammunition, he must 
get a license*from the Commissioner of Police as representative 
of the Government; but he must also get a license from the 
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Commissioner of the Corporatién for storing ammunition. Ifa 
shop-keeper wishes to sell alcoholic spirits, he must get a license 
from the Abkari Department; but he must also get a license 
from the Commissioner of the Corporation for storing the 
spirits. If one of the oil companies which supply this country 
wishes to have an oil-container for anything over 500 gallons of 
petroleum, it must get a license from the Government under the 
Petroleum Act. But, if it wishes to have a container within 
the limits of the City of Madras, it must also get a license from 
ihe Commissioner of the Corporation. That instance perhaps 
illustrates best the necessity for such double control. It is 
possible that one of the oil companies might acquire a strip of 
land along the Marina and propose to build there a number of 
huge oil-gontainers, The authorities concerned under the Petro- 
leum Act might issue a license for that, having first assured 
themselves that the containers and the installation would be 
safely constructed and would cause no danger to the public. 
But the Commissioner of the Corporation, if he was asked for 
a license for stdring oil in those containers, would very properly 
refuse to grant it, refuse to allow a Tow of huge and hideous 
containers to be båilt upon the edge of the Marina and so spoil 
one of the great attractions for which this City is famous all 
over the world. He would then be acting under the powers 
given to him by the City Municipal Act for the general comfort 
and convenience of the inhabitants of Madras. There is 
nothing inconsistent in the sanction of two authorities being 
required in cases such as that. 

But, if Sir Ramaswami Atyar is not able to satisfy us that 
in this case we have a special Act or anything equivalent to a 
spetial Act in conflict with a general Act, he is prepared to go 
almost to the other extreme and has urged in another part of 
his argument that, so far from being a special Act, the Electri- 
city Act is a Code containing the whole law on the sybject of 
electricity in such a comprehensive way that those who get _ 
licenses under the Act are free from the control of any other 
law or authority in respect of their operations, buildings, machin- 
ery and apparatus. That, I think, is a contention very difficult 
successfully to maintain. To begin with, the Electricity Act 
does not purport to be a Code. It does not even purport to be 
a, consolidating Act like the arms Act, the Abkari Act or the 
Petroleum Act. It is an Act to amend the law relating to the 
supply and use of electrical energy. So far from being obviously 
complete in itself, as I have mentioned, a great deal of time was 


spent before us in trying to ascertain whether a license issued 
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under this Act can extend to # generating station and whether, 
as I have assumed, a license under the Act can be held to include 
a license to generate electricity. It is quite clear that the Act 1s 
directed to the supply and use of electricity and not primarily to 
generation. If we examine the Act, I think it is clear that it is 
not intended to be a comprehensive Act and to include everything 
concerning the generation, supply and use of electrical energy. lí 
a man wishes to establish a station to generate electricity 
for his own domestic or industrial purposes or for conducting 
scientific experiments, he does not require any license under the 
Act whatever. In my opinion the Act can in no sense be des- 
cribed as a “Code” unless we use that word as meaning an Act 
including all the provisions which the legislature has thought it 
necessary to enact on any particular subject, whether those 
provisions are very restricted or very comprehensive. Speak- 
ing for myself, I see no purpose in using the word “Code” in 
that sense. What is more interesting and noticeable about the 
Electricity Act is that there are no words in it such as those I 
have mentioned in the Railways” Act—‘notWithstanding any 
other enactment in forĉe” or anything of that sort. There is 
nothing explicit in the Act to show that it*was intended to ex- 
clude the operation of any other Act. It will be seen that there 
is nothing in the Act to show what kind of machinery may be 
used in the generation of electrical energy, what kind of appa- 
ratus may be used in connection with the motive-power selected, 
or what authority is to control the use of that machinery or 
the use of that apparatus except S. 37 (2) (f), which empowers 
the Governor-General in Council to make rules for the whole 
‘ or any part of British India for the protection of persons and 
property from injury by reason of contact with, or the proximity 
of, or by reason of the defective or dangerous condition of, any 
appliance or apparatus used in generation. Sir Ramaswami* 
Aiyar suggests that that rule-making power excludes the control 
of any local or other authority. I cannot agree with him. The 
power to make general rules for the whole of British India or 
any considerable part of it cannot make local control and the 
„consideration of immediate local conditions unnecessary. We 
are asked to suppose that, because in their license the Electric 
Company are empowered to have a generating station somewhere 
within the limits of Madras, they are free from the ordipary 
control of ¢he local authority in respect of the steam-boiler which, 
they use to provide motive-power for generation. It is the steam- 
boiler with which we are,concerned in this case. We have ascer- 
tained that, in spite of this suggestion that the Electricity Act 
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is a Code complete in itself, whith excludes the operation of all 
other Acts and authorities, this very steam-boiler is regularly 
inspected by the Inspector of Boilers under the Boilers Act; and 
it has not been suggested to us after the discovery of that fact 
that the Boilers Act does not apply to this boiler. Under the 
Boilers Act no one is allowed to use a boiler of more than five 
gallons in capacity until it has been examined by the Inspectog 
of Boilers and a certificate has been obtained from the Chief 
Inspector of Boilers fixing the pressure up to which it may be 
used. A licensee under the Electricity Act is subject to the 
control of the Boilers Act in that way just as every one else is. 
But that is impossible to fit in with the theory that the Electricity 
Act and the license issued under it have the effect that those 
who get the license are exempt from the control of any autho- 
rity under any other Act. Nor can it be supposed that, if the 
Electricity Company now wished to extend their generating 
station by raising another building, they could ignore the buiid- 
ing regulations, to which every one else in Madras is subject, 
that they could rdise the building to any height they liked, could 
make it overhang a public highway, could ignore all sanitary 
regulations, or so afrange that the drainage from the building 
went, not mto the municipal system of drains, but into a public 
road. I can see no reason whatever for supposing that, because 
the Electric Company have got a license under the Electricity 
Act, they are free from the building regulations in such matters. 
Nor can it be suggested reasonably that, if they chose to give 
up steam as their motive-power for generation and to instal 
petrol-engines for that purpose, they could store petrol to any 
amount for their engines without obtaining any license for doing ` 
so. Nor can we suppose that, because this boiler is often sub- 
ject to the inspection of the Inspector of Boilers, the control of 
“the Commissioner of the Corporation under S. 288 of the City 
Municipal Act is excluded. The Inspector of Boilers lqoks to 
the safety of the boiler. He has to see that it is in proper 
working order and has to see that it is not used at an excess- 
ive pressure. But the Commissioner of the Corporation in the 
interests of the public may have other matters to look to. 
Under the section he may refuse to give permission for the 
use of a boiler if in his opinion its position is objectionable. If, 
for jnstance, the boiler was put close to a public highway with- 
out any wall between it and the road so that, when the furnace 
was open, sparks might fly out on to passing carts, the Commis- 
sioner might very reasonably say that, that position was very 
objectionable, though the Inspector of Boilers thought it quite 
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Safe from his point of view, af the boiler was not likely to ex- 
plode. Under S. 288 (3) the Commissioner is empowered to 
insist that any chimney in connection with any steam-boiler in 
the City shall be of such height and dimensions as he-may fix. 
That may be a most important point; as, if the chimney from the 
furnace of this boiler were too low, it might happen that in the 
prevailing winds smoke from the chimney would blow regularly 
every afternoon into a mosque or into a fruit market, The 
control of the Commissioner would be very’ necessary in the 
interests of the inhabitants of Madras or those of that part of 
the town in such circumstances. There is therefore nothing 
unreasonable in this boiler being subject to the control of the 
Commissioner under S. 288 of the City Municipal Act. 

Finally it has been suggested, as in the other cage, that the 
Commissioner might exercise his powers in connection with this 
boiler in a perverse and unreasonable way and so bring the opera- 
tions of the Electric Company to a standstill, In regard to that 
it may be noticed that, if the Electric Company had proceeded 
under the City Municipal Act in the first instance, they would 
have obtained the permission of the Commissioner before the 
boiler was put up and so there would have Been no likelihood of 
their operations being broken off by any order of the Commis- 
sioner. But apart from that the contention that the Commis- 
sioner might act in an arbitrary and perverse way so as to bring 
the operations of the Electric Company to a standstill is in my 
opinion of no weight whatever. Apart from the facts that his 
powers are given to him for regulation, not for prohibition, that 
he has to give reasons for his orders and that there isan appeal 

against his orders, the possibility that he might act perversely 
is no reason for questioning his powers. The dhobies of Madras 
perform services for the citizens of Madras at least as important 


as the service performed by the Electric Company. Most people, ° 


I supppse, would agree that it is more essential to have clean 
clothes than to have electric light. The dhobies of Madras 
night very well think that they carry on their occupation by a 
higher right than a license from the Government, that they do 


so by custom, tradition, birth and caste. But, if they were to 


refuse to submit to the control of the Commissioner under S. 287 
of the City Municipal Act on the ground that they feared that 
the Commissioner might be so perverse as to prohibit them 
from washing clothes within the City of Madras at all, would 
any one listen to them for a moment? All of us arg subject to 
various authorities. We cannot escape submission to those 
authorities by saying that we fear that the powers of the 
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authorities will be abused. If thkt were allowed, all Government 
and administration would be at an end. 


In my opinion there is nothing inconsistent between the 
Electricity Act or the license issued under it to the Electric Com- 
pany and the City Municipal Act in respect of the boiler with 
which we are concerned, and there is no reason to suppose that 
the Electric Company are exempt from the control of the Com- 
missioner of the A under S. 288 of the City Municipal 
Act. Iv my opinion this appeal also should be allowed with costs 
throughout, and a declaration should be made that the Electric 
Company are not entitled to use the steam-boiler in their generat- 
ing station without obtaining the permission of the Commissioner 
of the Corporation under S. 288 of the City Municipal Act. 


In each of these appeals the Advocate’s fee allowed will 
be Rs, 250, 


Anantakrishaa Atyar, J—L.P.A. No. 265 of 1927—I 
agree. It is enough for the disposal of this particular appeal to 
consider the provisions of the Tramways Act. The argument 
in the Lower Court, as far as I could see, did not proceed after 
having du@regard to the special provisions of the Tramways Act. 
The two cases seem to have been argued on a common basis, 
namely, whether when a special Act contains provisions and 
confers special powers, they could be taken to be in any way 
affected by the general powers conferred upon another body by 
a later general Act. That is the question which will have to 
be discussed in detail in the connected appeal. For the purpose 
of disposing of this appeal, as was pointed out by my learned 
brothtr, it is unnecessary to discuss this question. However 
convenient it might be for the Tramway authorities to own and 

"possess workshops of, their own, the Act, for reasons best known 
to the legislature, has not provided for workshops to be neeessari- 
ly owned by Tramway Companies as part and parcel of their 
undertaking. That being so, the basis of the distinction which the 
learned advocate for the Tramways Company sought to rely upon 
fails. It is unnecessary for the purpose of disposing of this appeal 
to say more on this particular point. I may, however, say, as the 
question has been very fully discussed before us in the connected 
appeal, that even if I should be mistaken in my above view regard- 
ing the Tramways Act, there is nothing in that Ac? which, in 
my view, would preclude the application of S. 287 of the City 
Municipal Act. There is really nothing-inconsistent in the provi- 
sions of the two Acts on the point now before us. As I propose to 


€ 
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say something on the rules governing the applicability of a special 
law in relation to a later general enactment in the connected 
appeal, I do not think it necessary to say more at this stage. 

I agree that the appeal should be allowed. I also agree to 
the form which the decree is to take in this particular case. 

L.P. Appeal No. 264 of 1927.—I agree that this appeal 
should be allowed. The question that arises in this case is 
whether the Madras Electric Supply Corporation, hereinafter 
called, for purposes of this judgment, the Company, should take 
the permission of the Commissioner of the Corporation of 
Madras in connection with a steam-boiler which the Company 
has installed in its workshops and generating stations at Basin 
Bridge. The learned City Civil Judge, and on appeal the learn- 
ed Judge of this Court, both held that the Company,was not 
bound to take the permission of the Commissioner under S. 288 
of the City Municipal Act. It was argued by the learned advo- 
cate who appeared for the appellant—the Municipality—frrst, 
as a sort of a preliminary objection,,as I understood him, that 
the Electricity Act deals only with the supply of electrical energy 
and not with the generation thereof and accordingly the boiler 
admitted to be installed for the purpose of generating electrical 
energy could not possibly come within the scope either df the Act 
or of the license which the Company has got from the Govern- 
ment under the Indian Electricity Act. If this objection -is 
sustained, then straightway the appeal has to be allowed. I 
may mention that this objection was not taken either in the 
Lower Court or before the learned Judge on appeal. . The pro- 
visions of the Electricity Act have-to þe carefully exammmed for 
the purpose of deciding whether there is really anything in 
the objection. No doubt the preamble of the Act speaks ofthe 
supply and use of electrical energy, but I do not think that that 
should be taken to be conclusive of the matter. Though 1 
cannot say the Act is very clear, yet, having regard to the various 
sections of the Act to which our attention was drawn by the 
learned advocate for the Company (respondent), I do not think 
that this appeal should be allowed on such a narrow ground ag 
the one suggested by the learned advocate for the appellant. 
Ss. 7, 32, 33, 34 and 37, among other sections of the Act, deal 
with generation of electrical energy; and there are provisions in 
the Act, in cases where the license is revoked, as to whether the 
generating Station also passes to the purchaser to whom the 
property may be sold,—the policy of the Act being that in the 
absence of a declaration that the generating station should not 
be taken to be part of the undertaking, it would pass. S. 37, 
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which empowers the Governor-General to frame rules also refers 
to rules that may be made with reference to the generation 
of electrical energy. Further, there is the definition of the 
word “works” in S. 2, cl. (#). “Works” includes any building, 
machinery, etc. and though it would have been more satisfac- 
tory if the Act had been more explicit regarding generating sta- 
tions also, I think, having regard to the observations of Scruttan, 
L.J., in Farnworth v. Manchester Corporation,” that the word 
“works” includes buildings, and, therefore in such cases, should 
be taken to include generating stations also in the absence of 
anything to the contrary. The following are the observations 
at page 541 :— 


‘The Company could construct such works (which include buildings 
and generating stations) as were necessary and incidental to such supply.” 


The heading of the English Statute which was the subject 
of discussion in the English case was also similar to the heading 
and preamble of the Indian Act, namely, for the supply of elec- 
trical energy, ete. On the whole, I have come to the conclusion 
that I should not uphold the preliminary objection and dispose 
of the appeal on that basis only. I therefore propose to proceed 
to consider the appeal on its merits. 


Another point was raised by the learned advocate for the 
appellant, namely, that, as the Electricity Act on which the Com- 
pany relies_is an Act of 1910 whereas the City Municipal Act is 
one of 1919, the later Act. should be taken to overrule the pro- 
visions of: the earlier Act, and that without considering anything 
else forethe purpose of disposing of this appeal, the earlier Act 
should, if I understand him properly, be ignored. I do not 
think that this is a proposition to which I can accede. Various ' 
decisions were brought to our notice by the learned advocate for 
the respondent where Courts had to consider the effect of 
two Acts; one special but earlier Act and a second, a general but ° 
later Act; and the mere circumstance that the general ‘Act was’ 
one of later date has not been held in any of the cases to conclude 
such a question. I therefore think that the second point on which 
the learned advocate for the appellant relied is also not 
sustainable. 


A third point was raised by him, and it turned on the pro- 
viSions of the City Municipal Act. The learned advocate drew 
our attention to various sections of the Municipal Act which 
contain exemptions either in the case of certain persons or in 
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the case- of particular kinds of property from taxation. He 
drew our special attention to Ss. 101 and 102 and observed that 
under S. 102 the Madras Port Trust, which under a prior Act 
enjoyed exemption from taxation, has been brought in,’ though 
made liable only to pay a lower rate of tax. But I think that 
such considerations, though relevant, are not in any way con- 
clusive of the real question before us which has to be decided 
on a reference to the particular provisions relevant to the case. 
Again it cannot be said that, because the Electricity Act contains 
certain provisions authorising the Company to break open high- 
ways for particular purposes, their powers are confined only 
to the same and that they enjoy no other rights under the Act. 
As I said, all this would be of use in construing the particular 
OVS of the Acts which are alleged to be consistenteor incon- 
sistent with each other, but by themselves these considerations 
would not be conclusive on the question before us. 

On the other hand, on the side of the respondent-company, 
the learned advocate argued that, because certain obligations 
were imposed upon them,by statute, therefore it must be taken 
that all incidental and subsidiary rights which they should have 
for the purpose of properly exercising their operations with a 
view to discharge their obligations should be taken to have been 
preserved to them and not in any way affected by any other 
enactment. He drew our attention particularly to S. 3, sub- 
cl. (1), S. 4, sub-cl. (11), S. 22 and S. 42 among others of 
the Electricity Act. It is true that obligations are imposed on 
the Company by the Act and by the license, but the mere fact 
that certain obligations are imposed and even penalties ‘attached 
for the non-fulfilment of those obligations does not in my opi- 
nion free them from obligations imposed by other enactments, if 
On a proper construction of such other enactments the Court 
comes to the conclusion that they are liable to those other obliga- 
tions also. The existence of such obligations does not neces- 
sarily give them a free exemption from provisions of other Acts 
which have operation over a particular locality or over the people 
inhabiting or carrying on operations in a particular place. No 
doubt in construing any particular provision on which the decision 
of a case might turn, it would be legitimate to have this con- 
sideration also in view, but it should not be taken to be in any way 
conclusive of the question. Similarly, another argument was 


advanced bŷ the learned advocate for the respondent that the ° 


Electricity Act should be taken to be a Code in itself and that 
the rights and liabilities of the parties should be adjudicated 
upon only on the basis of the provisions contained within the 
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four corners of the code and “the rules framed thereunder. I 
am urable to agree. It is not necessary for me to go through 
the ground covered by the judgment of my learned brother on 
this point. The admitted existence of control under the Boilers 
Act appealed to me in this connection. On going through the 
Electricity Act, I find that the Act does not make provision for 
many things for which one would expect provision to be mage 
in the Act if it was intended to be a code: for the essence of a 
code is to be exhaustive. As I said, this was a new argument 
suggested by the learned advocate for the respondent before us, 
and for the other reasons given by my learned brother I do not 
think that we must.proceed on the footing that the rights and 
liabilities of the parties are governed only by the provisions of 
the Electyicity Act and the rules framed thereunder and by no 
other enactments outside the same. 


Having now noticed the preliminary arguments, so to speak, 
urged by the learned advocates who appeared in the case for either 
side, I proceed te discuss the real question that arises for decision. 
Before doing so I may state that theegeneral rule of construc- 
tion of statutes cantended for by the learned advocate for the 
respondent is not open to question. The learned advocate 
for the appellant does not question the rule and a reference to 
legal authorities makes it absolutely clear that the rule contended 
for by the respondent has been taken to be the rule in existence 
from very early times. The learned advocate for the respondent 
referred us to a case in Barker v. Edger,” the particular pass- 
age he referred to being at page 754. It is a judgment of the 
Privy Council; Lord Hobhouse remarked as follows:— ~- 

‘The general maxim is ‘Generaha specialibus non derogani. When 
the legislature has given its attention to a separate subject, and made provision 
for it, the presumption is that a subsequent general enactment is not 
intended to interfere with the special provision unless it manifests that 


inténtion very clearly. Each enaciment must be construed in that respect 
according to its own subject-matter and its own terms.” 


Speaking with reference to this principle, Lord Justice 
Turner observed as follows in The Trustees of the Birkenhead 
Docks v. The Birkenhead Dock Company": 


“The rule seems to be a very ancient and settled principle of law. 
That appears to be the rule as laid down by the learned Judge Jenkins in 
Sir Foulke Grevil’s case (reported in his work called ‘Eight Centuries of 
RePorts’—the Third Century, case $l, page 120). Although the principle 
of law is not open to any doubt, difficulty often arises in its*application to 
particular cases.” 


— 
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In this case no reference if made to any steam-boiler in the 
Act, or in the license granted to the Company. Reliance is 
placed by the Company on cl. (7) (f) of its license which is 
to the following effect: “The generating station is to be with- 
in the area of supply.” If I understood correctly the argument 
of the learned advocate for the respondent on this point, his 
argument seems to be this: The Electricity Act is a special 
Act; the license is given under that Act; the license must be 
taken to incorporate all the relevant portions of the Act into it; 
the license states that the generating ‘station is to be within the 
area of supply. Under R. 4 the area of supply is practically the 
whole of the City of Madras; therefore, it was argued that this 
gives the Company an unrestricted right to erect a generating 
station anywhere within the twenty or thirty square miles of 
Madras, and for that purpose to instal steam-boilers anywhere 
it liked within that area. In support of this position certain 
English and Indian decisions were referred to. 


On behalf of the respondents great reliance was placed on 
ihree English decisions reported in City and South London Rail- 
way Company v. London County Council! London C ounty 
Council v. London School Board? and Surrey C ommercial Dock 
Company v. Bermondsey Corporation.* In the first of the above 
cases, a railway company had obtained statutory powers to 
make an under-ground railway with all necessary works con- 
nected therewith and to take and use such of the lands delineated 
on the deposited plans as might be required for that purpose. 
The Company built a station which was found necessary for the 
purposes of the railway within the limits of deviation, a part 
of which projected beyond the general line of buildings in the 
street. It was held that S. 75 of the Metropolis Management 


Act of 1862 did not apply. Lindley, L.J., observed at page 521. 


as follows:— 


‘Upon the true construction of the special Act it is impossible to 
read the special and the general Acts together in such a way as to make 
them harmonise . . . The limit set by the. Act of Parliament is set 
geographically by the lines delineated on the plan, and is set also by the 
condition ihat every structure shall be necessary for the purposes of the 
undertaking.” 


Fry, L.J., observed at page 525: 


‘“It is obvious, therefore, to myemind that that clause (in the special 
Act is inconsistent with the gencral statute ” 
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Similarly, Lopes, L.J., remårked at page 526: 
CI think that the construction which I put upon this section makes it 
inconsistent with the general statute.” 
Holding therefore that the provisions of the special Act 
were inconsistent with the provisions of the general Act, the 
Court held that the special Act prevailed. 


In London County Council v. London School Board’ it wab 
held that the statutory power to erect a school on a particular site 
was inconsistent with the application to that building of the 
provisions of the Metropolis Management and Buildings Act 
(Amendment Act), 1876, forbidding the erection, without the 
consent of the Metropolitan Board of Works, of any building, 
wall or fence, within twenty feet of the centre of a highway. 
There, too®the Court held that where there was an inconsistency 
between a special Act and a general Act, the special Act should 
prevail. | | 


In the third case Surrey Commercial Dock Co, vy. Bermond- 
sey Corporation‘ 1t was held’that where a dock company obtain- 
ed statutory authority to make certain Alterations in their dock 
premises, and it became necessary as ancillary to those altera- 
tions to demolish a certain workshop and erect another in its 
place, it was not necessary to give notice to the local authority 
of their intention to erect the new workshop; the Court held 
that the interference and control involved in S. 76 of the Metro- 
polis Management Act was inconsistent with the powers conferred 
upon the dock company under their special Act. 


Thege cases were considered in a later case reported jn 
Moran & Son, Lid. v. Marslond* A water company was em- 
powered by a special Act to make and maintain in the lines and 


situation and according to the levels shown on the deposited 


plans and sections, the reservoirs . . . and other works for 
collecting and distributing water. The company built two big 
reservoirs under powers given to them by the Act. Under the 
London Building Act the builder or other person causing or 
directing the work to be executed shall serve on the District 
Surveyor a building notice respecting the building or structure 
or work. The District Surveyor was bound to supervise any 
building or work affected by the provisions of the Act for 
secirring the due observance of tle provisions of the Act and by- 
‘laws. Some particular buildings were exempted * from the 
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operations of the Act. The question arose whether it was the 
duty of the District Surveyor to supervise the construction of 
these reservoirs and whether he was entitled to the fees speci- 
fied by the London Building Act for such supervision. The 
Magistrate observed as follows at page 748 :— 


“T do not see anything inconsistent between the powers of the water 
works company and the powers of the surveyor.under the Building Act, 
and I accordingly make an order for payment of the sums claimed by the 
District Surveyor I have arrived at this conclusionysin consequence of- 
the decisions of the Judge of the High Court in the cases reported in 
London Comity Counc yv Wandsworth and Putney Gas Company®; Char- 
tng Cross and Strand Electricity Supply Corporation v. Woodthorpe!t and 
Whitechapel Board of Works v. Crow 15 


On a case stated by the Magistrate, the Court upheld his 
view. Lord Alverstone, C.J., after noticing Cy and South 
London Railway Co. v. London Conty Counci and London 
County Council v. London School Board? and distinguishing 
them proceeded to observe as follows with reference to Surney 
Commercial Dock Co. v. Bermondsey Corporation: 


‘There the dock company had specm! statutory powers to construct 
certain works, and I will asgume that the deposited plans did not specify 
in detail the mode in which those works were to be constructed. In carry- 
ing out those works it became necessary as ancilli@ry thereto to demolish 
a workshop and to erect a new workshop in its place. The question arose 
under sechon 76 of the Metropolis Management Act which provides for 
notice to be given to the local authority before beginning to lay down or 
dig out the foundations of ‘any new house or building or to rebuild any 
house or building. I was a party to that decision, and we held that the 
interference and control involved in S 76 of the general Act of 1855 were 
inconsistent with the powers conferred upon the dock company by their 
special Act, and that therefore the dock company need not give notice to 
the local authority of their intention to erect the new workshop. We did 
not rely solely upon the section of the special Act which gave the company 
power to construct the works, but, taking that section with other sections 
in the Act, we thought that the provisions of sectlon 76 of the general Act 
were inconsistent with the powers conferred upon the company by their 


special Act The question therefore before us is whether section 5 of the. 


special Act of 1894, which gives power to the water company to make and 
maintain, the reservoirs is inconsistent with the supervision of the District 
Surveyor under the London Building Act, 184. In my opinion it is not.” 


The learned Chief Justice made the following further 
observations with reference to the other English cases quoted 
before him:— 

“Tt cannot be put higher than the provisional order authorising the 
construction of the street box under the foot pavement in the street im the 


three cases I have mentioned in the earlier part of this judgment (Lato Times 
cases), where the requirements of tħe Board of Trade and of the Bost- 


master-Generul had to be complied with In those cases this Court was ofe 





ee 
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opinion that there was nothing in the*control given to the Board of Trade 
and to the Postmaster-General which ousted the mght of supervision given 
to the District Surveyor. We are bound by those cases, and they scem to 
me to be indistinguishable from the present case.” 

Bigliam, J., remarked at page 758 as follows:— 

‘Under section 138 of the London Building Act every building or 
structure shall be subject to the supervision of the Distrmct Surveyor. 1 
do not feel disposed to place any limitation upon those words unless the 
provisions of the special Act are inconsistent with the supervision of the 
District Surveyor yer the particular work. I cannot find anything in the 
special Act which is inconsistent with the application of that section to 
the construction of these reservoirs. As, therefore, there 1s nothing incon- 
sistent therewith in the special Act, and as the London Building Act applies 
to all buildings and structures, it ıs the duty of the District Surveyor 
under the Act to supervise the construction of the reservoirs, and he 1s 
entitled to fees for the work of supervision.” 


Waltgn, J., agreed and made the following observations at 
page 759:— ; sh. 
“Tt is then said that even if there are certain requirements of the 
London Building Act, 1894, which will pruna facie apply to these reservoirs, 
stul the provisions of the special Act, under which the reservoirs were 
constructed, are inconsistent with, the supervision of the District Surveyor, 
and that theiefore® the sections of the general Act relating to the 
supervision of the District Surveyor do not apply. I have not myself seen 
anything in the special, Act which 18 inconsistent with the requirements I 
have referred to. There seems to me to be nothing in the special Act which 
prevents theesectons of the general Act relating to supervision from apply- 
ing to the construction of these reservoirs. It ıs not our province to 
consider whether the supervision of the District Surveyor in a case lke the 
piesent is useful or necessary for the protection of the public We have 
only to consider whether the case comes within the Act, and, in my opinion 
it does”? 
On behalf of the appellant we were referred to Uckfield 
Rural Council v. Crowborough District Water Company," 
- London Coswtty Council v. Wandsworth and Putney Gas Com, 
Galbraith Brothers v. Dicksee,° Moran & Son, Ltd. v. Mars- 
land? and London County Council v. District Surveyors’ Asso- 
°” ciation and Wilis 
In Uckfield Rural Council v. Crowborough Dtsirict Water 
Company," a water works company by a special Act was empower- 
ed to erect and maintain a water tower in a specific place. Under 
S. 157 of the General Public Health Act, by-laws were made 
by which any person intending to erect a building shduld give 
the local authority notice of his intention and of the date on 
which the building was to be commenced, and also deliver to 
them plans and sections of it, amd a description vf the materials 
“with which it was to be constructed. The Court hefd that the 
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water works company were bofind to comply with the by-laws 
made by the local sanitary authority. Ridley, J., was one of 
the members of the Court which decided this case and some 
of the other cases relied on by the appellant. A few sentences 
from the judgment of the learned Judge Ridley, J., show the 
reasoning of the learned Judge for his decision: 


e “The Crowborough Water Company, under section 25 of the special 
Act, had authonty to put up a water tower in a particular field. The ques- 
tion for our determination 1s whether they were entitled to do it without 
submitting plans and sections to the district council, and giving the council 
notice before beginning the work, in accordance with by-laws 93 and 
94 made by the district council under the Public Health Act, 1875. I am 
ot opinion that the water company were not so entitled. It was contended 
on their behalf that when once they had authority, under their special Act, 
to put up the tower they might put ıt up as they chose. I cannot accept 
that view The precise cffect of the special Act ıs to give them power to 
put up in another person's field a water tower—that is, they h&d power to 
nut up the tower in that field as though the land was their own. They 
required a statutory power in order to enable them to take and use the land. 
When they had got as far as that they were, in my opinion, in no better 
position than the pmvate owner who, along with them and all others, must, 
unless specrally exempted by some statutory provision, comply with the 
provisions of the Public HeaJth Act, under which Act the local authority 
may make by-laws with respect to the commencement and construction oÍ 
new buildings It was contended for the respondemts that they were not 
bound by the by-laws, and that the Public Health Act, 1875, did not apply 
to them because it was not incorporated with their special Act. °” . . But 
it does not follow that, because the Public Health Act, 1875, is not incor- 
porated with the special Act, the water company are not bound, like every- 
body else, by the provisions of the earlier Act. If the directors of the 
water company were, in putting up their water tower, to commit a breach 
of the criminal law, it could not be contended that the criminal law did 
not apply to them; yet the argument put forward on their behalf must mean 
that no Act of Parliament bears upon them at all unless specially mentioned 
in their special Act. The real question is whether, under section 93 of 
the Waterworks Clauses Act, 1847, the water company are protected against 
the provisions of the Public Health Act, 1875, or are subject to those provi- 
sions. I am of opimon that the water company are not exempted from 
those provisions,” 


Again at page 671 the learned Judge proceeded. as follows: 


“Thè prinaple laid down in them comes to this: that if there 
ig an Inconsistency between a special Act and a general Act the provisions 
of the special Act are not overridden by those of the general Act”? 


His Lordship quoted City and South London Raslway Co. 
v. London County Cotncil! (the railway case), and observed with 


reference to that case as follows at page 672:— 


‘The Court of Appeal held that the powers given by the special Act 
were inconsistent with those given byethe general Act, and on that gr d 
they held that the county council could not interfere with the building. 
1 think it is clear that but for that inconsistency the decision would have 
been otherwise There ıs no such inconsistency in the presen} case The 
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power given to the water company is tê put up a water tower in a particular 
field—nothing more, If the district council had required that it should be 
put up in another field they would have required something inconsistent 
with the power given to the water company by their special Act What the 
county coancil did in fact require did not affect the power of the water 
company under their special Act.” 


It must be noted tn connection with this case that the 
water company in question was bound to supply a certain quan- 
tity of water to the area concerned, and yet it was held 
that the water company was subject to the provisions of the 
Public Health Act, and bound to give notice as required by the 
by-laws and supply plans, etc., to the local authority in connec- 
tion with any building which the water company might put up 
in carrying out its work and discharging its obligations. 


In my opinion this last case is very similar to the case 
we have to decide, and adopting the reasoning of Ridley, J., we 
have to hold that the respondent is subject to the provisions of 
section 288 of the City of Madras Municipal Act. The decision 
in Uckfield Riwal Council v, Crowborough District Water Coni- 
pany" has been followed in the two cases PEPOT in the English 
Law Times mentioned already. 


Having erie the provisions of the Indian Electricity 
Act, the Tee given to the respondent, and the provisions of 
the City of Madras Municipal Act, it seems to me that there is 
no inconsistency in applying section 288 of the City of Madras 
Municipal Act to the respondent. I do not understand that the 
plans deposited by the respondents mentioned anything about any 
steam-boiler, or about the position in which it was to be installed. 
The reasoning adopted by the English Courts in the cases cited 
on hehalf of the respondent does not, in my opinion, apply to 
the present case. The position of a Railway Company, 
authorised by its special Act to put up any buildings necessary 
for their purpose in the place covered by the lines marked in 
the plans deposited, is different from the position of the tespond- 
ent who is only bound to have the generating station within 
the City of Madras (a rather wide area) and not on any speci- 
fied plot. The respondent’s case is also different from the case 
of an authority entitled to put up a school building on a parti- 
cular plot. The present case would seem to be similar to the 
class of cases decided by Ridley, J., referred to above. | may 
al& observe that the circumstance that the plan deposited might 
show the necessity for a building and even its position would 
not necessarily lead to the inference that all outside supervision 





7. (1899) 2 Q.B. 664. 
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under the general Act is necessarfly excluded. I may in this con- “¢ fadrea 


nection quote the following passages from the judgment of s. 
Lord Alverstone, C.J., in Moran & Son, Ltd. v. Marsland.t The Madras 





At page 755 it was observed: Aramean, 
“It was suggested that the deposited plans gave such a description of 
the reservoir as to render the supervision of the district surveyor unneces- Ananta. 
sary, inasmuca as they indicated how the work was to be carried out We krishna 
ha¥e seen the deposited plans, and they seem to us to contain nothing more Alyar, -J. 


than ordinarily appears upon such plans, such ag the site, levels, and size 
of the reservoir. They do not prescribe, for instance, ‘how the reservoirs 
are to be constructed, the quality of the bricks, stone, or other materials, or 
how those materials are to be bonded or put together, nor do they contain 
any provisions for the safety of the public. Therefore the case raises the 
simple question whether the mere statutory power to construct a work 
such as a reservoir is of itself sufficient to oust the application of those 
provisions of the London Building Act, 1894, which relate to the super- 
vision of the district surveyor Speaking for myself, Í have noedoubt that 
some of the things which have been mentioned to us—such, for instance, 
as the thickness of the concrete, the quality of the mortar, and the mode 
of binding the materials together—require careful supervision, and I have 
no doubt that proper supervision is given by competent engineers But 
I can see nothing in the special Act to show that the supervision which must 
be exercised by the engineers is to supersede the supervision of the district 
surveyor ’? ° 


In In re Verrall: National Trust tor Places of Historic 
Interest or Naiural Beauty v. Attorney-General," Astbury, J., 
observed that 


“A private Act cannol exclude application of public Acts unless and 
to the extent (hat the powers are expressly excluded or rendered impossible = 
of application by neceasary implication,’? : 


In Halsbury’s Laws of England, Vol. 27, the law on the 
point is stated as follows in paragraph 322 at page 169; 


* Where in the same or a subsequent statute a particular enactment is, 
followed by a general enactment, and the latter, taken in its most com- 
prehensive scnse, would overrule the former, the particular enactment is 
opcrative, and the general enactment is taken to affect only those other 
parts of the particular enactment to which it may properly apply.” 


In paragraph 362 at page 186 it is stated that 


“A special statute containing no provisions inconsistent with a general 
statute, 18, however, controlled by the latter, even if this is not expressly 
incorporated” 


It is clear that similar difficulties have arisen in England 
with reference to disputes arising between companies which are 
in the position of the Electrical Company here and local authori- 
ties, and Courts have come to the conclusion that unless there 
be real incensistency between the two Acts, such companies ® 
come under the supervision imposed by the local Acts also. Now 
a | See . 

8. (1909) 1 K.B. 744. 17. (1916) 1 Ch. 100 at 10. ° 


Corporation 
of Madras 
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in the present case all that we Mave got in the license granted to 
the respondent is that the generating station should be within 
the City of Madras. Further, as I have already remarked, 
there is‘ nothing in the Act or the license about erecting any 
steam-boiler. Electricity can be generated either by the aid 
of steam-boilers or otherwise. If the Company’s present con- 
tention be upheld, it would necessarily follow that if to-morrow 
they should make up their minds to generate energy by other 
means, then they should have the same privileges attached to 
them with reference to the new machinery and apparatus which 
they might like to bring into existence for the purpose. Again, 
how is the existence of a power in the Commissioner under S. 288 
of the City Municipal Act in any way inconsistent with the 
exercise gf such rights by the Company? It was argued that 
the Commissioner might in his discretion refuse permission and 
that such an order might be upheld by the Standing Committee 
on appeal. If there were proper grounds for such refusal, the 
Commissioner would be right in his view, as also the appellate 
authority. But if the suggestion is that the power is likely to be 
misused by the Commissioner, then the answer should be that the 
Court has no business to assume misuse of power by any officer in 
whom it %s vested by law. If in any particular case a person 
invested with such authority be found to have exercised it on 
irrelevant grounds or to have brought to bear upon his decision 


. considerations which should not have been brought to bear upon 


the same, then Courts are available to persons who feel them- 
selves aggrieved thereby. I do not think that such an argument 
should Be allowed to have undue weight in the matter of 
construction of these two Acts. 


Then something was mentioned with reference to the admis- - 
sion said to have been made in the Lower Court on the side of 
the Municipal Corporation. All that I understood that the 
admission was really meant to amount*to was this:—Having 
regard to the way in which the Electric Company is at present 
carrying on its operations, a steam-boiler is necessary for the 
purpose of generating electrical energy. As I said, nothing really 
turns upon the admission. We have to construe the provisions of 
the two Acts; and having regard to the way in which Acts similar 
inecope have been construed by Courts in England, I do not feel 
any difficulty in coming to the conclusion that the provisions of the 
two Acts,are not in any way inconsistent and that the two can 
stand together and have operation so.far as the point before us 
is concerned. 
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Then, two Bombay decisiofis were quoted before us, and it 
was argued that the same construction should be placed on the 
Electricity Act. The decisions are reported in Municipal Corm- 
missioner of Bombay v. G. I. P. Railway €0.° and G. I: P. Rail- 
way Co. v. Muntctpal Corporation of the City of Bombay. 
S. 7 of the Indian Railways Act contains the following provision : 


e “‘“Notwithstandıng anything in any other Act for the time being in 


force.’’ ; 


With these words occurring in a particular enact- 
ment, it is impossible to say that any other general enactment 
should be allowed to have operation against the positive wordings 
and specific provisions of that particular enactment. 


Section 288 of the Madras City Municipal Act enacts as 
follows:— ° 


“(1) No person shall, without the permission of the Commissioner, 
črect anywere any steam-boiler or machmery by the use of which smoke, 
smell, noise, vibration, dust or floating particles of combustible or other 
matter are produced, or danger is likely to aise to the inhabitants of the 
neighbourhood. ° ° 


(2) The Commıissioneg may refuse to give such permission ıf he is 
of opinion that such boiler or machinery in the proposed position is objec- 
tionable by reason of the density of the population fn the neighbourhood or 
will be a nuisance to the inhabitants of the neighbourhood, qr may grant 
such permission under such restrictions and regulations as he thinks fit. 


(3) All chimneys iu connexion with any steam-boiler or machinery 
erected within the City shall be of such height and dimensions as the 
Commissioner may determine.’’ 


Under that section it will be noticed that the Commissioner 
may refuse permission if any steam-boiler in the proposed posi- 
tion is objectionable. He may determine the height of the 
chimney of any steam-boiler. He may grant permission under 
such restrictions and regulations as he thinks fit. As I have 
already mentioned, this power on the part of the Commissioner | 
is not inconsistent with the powers conferred on the company 
under the license granted to the company under the, Electricity 
Act. 

In this connection, I think it is also relevant to consider 
that, if we allow the contention raised by the Electric Company, 
it would follow that several other provisions of the City Muni- 
cipal Act would not be applicable to them at all. There are 
provisions relating to buildings contained in Ss. 232, 235, 243 
and 245 of the Act, and with reference to some of them similar 
questions Rave arisen in England and Courts have there held thaf 
such companies are bound by similar provisions relating to build- 





6. (1909) LL.R. 34 B. 252. 18. (1913) I.L.R. 38 B. 565. 
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ings. In the absence of more dêfinite provisions in the Electri- 
city Act, I do not see any reason for adopting a construction of 
the Act which will make many of the salutary provisions design- 
ed for public safety and benefit practically a dead letter with 
reference to such companies, if the company’s contention he 
upheld. 

Finally, it was argued that the existence of two authorities 
on a particular matter is always irksome and would lead to friction 
and that such a position should not be accepted unless the Act 
compels us to do so. Here again, certain English authorities have 
been cited to us where not merely two, but even three, authori- 
ties were held entitled to enforce their respective supervision with 
reference to works carried on by companies like the Electric Com- 
pany befoge us. It is not necessary for me to refer at length 
to those cases here. All that I am now concerned to say is that 
the existence of two or even more authorities is not by itself 
conclusive in favour of the contention raised by the learned 
advocate for the respondent. In my view, various powers 
conferred upon public authorities are conferred for the pur- 
pose of enabling them to see that certain aspect of public health, 
safety, convenience, etc., are not interfered with or ignored by 
persons préceeding under special Acts. I think therefore that 
the mere existence of supervision on the part of the authorities 
does not by itself necessitate the view suggested by the learned 
advocate for the respondent. 

For these reasons, I think that the provisions of section 288 
of the City Municipal Act are not inconsistent with either the 
Electricity Act, or with the provisions of the license granted ġo 
the respondent to which our attention was drawn; and it follows 
that the Electric Company is bound by the provisions of that sec- 

„tion. I agree with the form of decree proposed by my learned 
brother. 

AppeHant’s advocate’s fee will be fixed at Rs. 250 fn each 
appeal, having regard to the nature of the questions involved in 
these cases. 


S.R. Appeals allowed. 


t 
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PRIVY COUNCIL. 


[On appeal from the High Court of Judicature at Lahore. ] 


PRESENT:—LoRD BLANESBURGH, LoRD MACMILLAN, SIR 
LANCELOT SANDERSON AND SIR GEORGE LOWNDES. 


Abdul Ghafur and others .. Appellanis* 
° V. 
Hussain Bibi and others t. Respondents, 


Evidence Act (1 of 1872), S 32 (6)—Proof of pedigree—Statements of 
deceased members of faimtly—Admussibuily—M irast—Etudence of—Value of 


The statements of deceased members of the family made ante litem Abdul Ghafor 
motam are evidence to prove pedigree under S 32 (6) of the Evidence Act, PE tas 
1872. And such statements by deccased members may be proved not only ATES eeu Brei 
by showing that they actually made the statements, but by showing that they 
acted upon them o1 assented to them or did anything that amounted to 
showing that they recognised them Observations of Lord Blackburn in 
Sturla v. Freccia, (1880) 5 AC 623 at 641, relied on. 


It is the business of a wirasit who 1s a hereditary family bard to acquaint 
himself with the details of family history and the fact that he must speak 
from hearsay does not render his evidence, valueless 


Held; on the evidence, the plaintiffs-appellants had established their 
collateral relationship to the °deceased. 


Judgment of the High Court, Lahore, reversed® 
Appeal No 9 of 1929 from a judgment and desree of the 
High Court, Lahore, dated the 27th April, 1925, reversing a 


judgment and decree of the Senior Sub-Judge, Gujranwalla, 
dated the 23rd May, 1921. j 


The principal point for determination on the present appeal 
was whether the plaintiffs-appellants had proved their relation- 
ship to the deceased and their right to succeed to the property in 
suit in preference over the respondents (sisters and sister’s issue 
of the deceased) either by custom or by Muhammadan Law. 

Narasimhan and Zafariuliah Khan for appellants. 

The respondents were not represented at the hearing. 


16th December, 1930. Their Lordships’ judgment was 
delivered by 


Lorp MacmiLtLtan.—The plaintiffs in this suit, now the Lord 
appellants, sue for possession of certain properties described in  ™2™"!#”- 
their plaint, which formerly belonged to the deceased Saleh-ud- 

Din and which they claim by right of succession. In order 
that their claim may succeed they have to establish two thiggs: 
(1) that they are collaterals of the deceased, and (2) that thee 
deceased’s succession was governed by customary law. The 


PC 








*P.C. Appeal No. 9 of 1929 16th December, 1930, ° 


PC, 
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present respondents are two sisttrs and the children of a deceas- 
ed sister of the late Saleh-ud-Din. They deny that the appellants 
were in any way related to the deceased and maintain that 
Muhammadan Law alone governs the succession to the proper- 
ties in question. 

The Senior Sub-Judge at Gujranwala, before whom the 
matter came in the first instance, decided both of the two issués 
above mentioned in favour of the appellants, for whom he accord- 
ingly gave judgment. On appeal, the High Court of Judicature 
at Lahore (Martineau and Zafar Ali, JJ.) reversed this deci- 
sion, holding that the appellants had failed to prove that they 
were collaterals of the deceased and finding it unnecessary to 
proceed to the consideration of the second topic. Hence the 
present appeal. | 

The respondents lodged a case which was before their Lord- 
ships, but did not appear in support of it. The appeal was 
accordingly heard ex parta but counsel for the appellants very 
properly brought to their Isordships’ notice the whole material 
evidence in the case. ° 

The main question and the one on which the Senior Sub- 
Judge and,the High Court are at variance relates to the pedigree 
of the parties. The ancestor whom the appellants assert to be 
common to them and to the deceased Saleh-ud-Din is one 
Mohammad Muslim, grandson of Qazi Rahim-ud-Din. They 


‘claim that they are descended from one of the sons of Moham- 


mad Muslim and that the deceased was a descendant of his 
other son. As the descents are traced through several genera- 
tions in each branch, it is manifest that matters of family histoty 
not susceptible of direct proof are involved. 

In approaching a pedigree problem of this nature, their 


e Lordships think it well to recall the words of Lord Blackburn 


in Sturla y. Freccia! :— 


‘Tt has been established for a long while that in questions of pedigree, 
—I suppose upon the ground that they were matters relating to a time long 
past, and that it was really necessary to relax the strict 1ules of evidence 
there for the purpose of doing justice,—but for whatever reason, the state- 
ment of deceased members of the family made ante Ktem molam, before 
there was anything to throw doubt upon them, are evidence to prove 
pedigree. And such statements by deceased members of the family may 
he proved not only by showing that they actually made the statements, 
but ey showing that they acted upoy them, v1 assented to them, or did 
eanything that amounted to showing that they recognised them. If any 
member of Lhe family, as a person who presumably would know all about 
the family, kad stated such and such a pedigree, that evidence would be 
receivable, its weight depending upon other circumstances” 


1. (1880) 5 A.C, 623 at 641. 
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. The rule of evidence thus @nunciated is in accord with the 
terms of S: 32 (6) of the Indian Evidence Act, 1872, which 
is applicable to the present case. 


Now it is fortunate for the appellants that in eh of 
the two families which they seek to connect—their own and 
that of the deceased—there was an enthusiastic genealogist 
much interested in domestic annals and achievements. On the 
side of the deceased there was his grandfather’s brother, Shah 
Nawaz Din, who in 1875, compiled a very elaborate genealogical 
tree and appended to it a series of biographical notes, obviously 
the result of prolonged investigation and research. He died 
some twenty-eight years ago. If this document is authentic 
and reliable, it establishes the appellants’ case. It answers the 
above test of admissibility for it is a statement of æ deceased 


member of the family, and was prepared long before the emer- > 


gence of the present. controversy. It is stated to have been 
“produced by a witness for the plaintiff on the 4th June, 1920.” 
Two witnesses were examined for the plaintiffs on that date, 
and it does not appear which of them actually produced the 
document, but both of these witnesses are among the plaintiffs 
and so are members of the family to whose history the document 
purports to relate. Though apparently not formally’ produced 
until 4th June, 1920, it was put to other witnesses examined for 
the plaintiffs on earlier, dates. A convenient extract from the 
genealogical tree embodying the portion of it material to the 
present case is appended by the Senor Sub-Judge to his 
judgment. 

e The appellants’ family, as has been said, also included a 
member interested in genealogy in the person of Ghulam Hus- 
sain, father of four of the olaintiffs and related in various 
degrees to the other plaintiffs. There is produced a long docu- 
ment to which has been given the title “Historical facts pertain- 
ing to the pedigree table of Muhammad Shahnawazud-Din,” 
and which appears to be largely a transcript of an expanded 
version of the biographical notes appended by Shah’ Nawaz Din 
to his genealogical tree. This document bears to’ be signed by 
Abdul Qadir, one of the plaintiffs, “nephew of Maulvi Ghulam 
Hussain, deceased, compiler of this pedigree table (in his own 
hand in Persian characters).’” 


It is proved by the evidence of Alt ean. a witness 
70 years of age called for the plaintiffs, that the first document, 
consisting of the genealogical tree and biographical notes, is in 
the handwriting of Shah Nawaz Din with the exception of a few 


R—/4 


P.C. 
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names of descendants subsequeftly added to the tree in another 
hand and by the evidence of the same witness that the second 
document, consisting of the historical facts, etc., 1s in the hand- 
writing of Ghulam Hussain. The significance of this for the 
present purpose is obvious, for it demonstrates that in each of 
the two families which the plaintiffs seek to connect, there was 
a common tradition and that there was agreement between 
them, vouched in the case of each branch by a document under 
the hand of a déceased member of that branch, on the material 
facts of their common ancestry. 


Their Lordships regard this concurrence of family records 
as constituting by itself important evidence in support of the 
appellants’ submission. But there is also a considerable body of 
oral testanony in their favour. Mohammad Qasim, who has 
apparently married into the appellants’ branch, was acquainted 
with the family annalist, Shah Nawaz Din, who was of the 
deceased’s branch, and deposes to the collateral relationship. 
Barkat Ali states that heeis related to and knew both Shah 
Nawaz Din and his brother and that the plaintiffs are their 
collaterals through, their common ancestor Mohammad Muslim. 
Mohammad Haidar also knew both Shah Nawaz Din and his 
brother who, he says, were his collaterals and also collaterals 
of the plaintiffs through their common descent from Mohammad 
Muslim. Muzaffar Ali’s evidence is to. the same effect. Alt 
Gauhar, the witness mentioned above, says that Ghulam Hussain 
and Shah Nawaz Din stated before him that they were collaterals. 
There is further supporting testimony of witnesses acquainted 
with both branches, which it is unnecessary to ‘detail. 5 


-As against this substantial body of evidence, oral and 
documentary, the defendants content themselves with adducing 
two or three witnesses who merely deny the existence of the 
alleged collateral relationship and say they never heard it asserted 
by membtrs with whom they were acquainted of either’ branch. 


A special point, however, is taken by the defence. It is 
common ground that the deceased’s family were Qureshis by 
caste, while one of the defendants’ witnesses says that Amir 
Ahmad, one of the plaintiffs, is Khokhar by caste and another 
says that “Amir Ahmad gives his caste as Khokhar.” The 


terp “caste” is inaccurately used but apparently if the plaintiffs 


were Khokhars and not Qureshis, this would be inconsistent with 
their being related collaterally to the deceased’s branch, There 
is, however, positive evidence that the plaintiffs are Qureshis 
and while it appears that the plaintiff Amir Ahmad’s son, who 
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is employed in the Forest Depaftment, is entered in their books 
as Khokhar, there is a statement by Amir Ahmad that this entry 
is not correct and that his son is Qureshi. There is no allega- 
tion in the defendants’ pleadings that the plaintiffs are Khokhars 
and so cannot be collaterals of the deceased’s family, and in anv 
event their Lordships are satisfied that the point has not been 
established against the plaintiffs. 


The question of the relationship of the parties into which, 
in view of the divergence of opinion in the Courts below, their 
Lordships have thus thought it right to enter at some length is 
briefly disposed of by the Senior Sub-Judge who is content to 
find for the plaintiffs on the oral evidence, the two documents to 
which allusion has been made above and a guardianship petition 
by Makbul Hussain, brother-in-law of Saleh-ud-Din, wh 1904, in 
which he states tter alia that Shah Din, said to be the person of 
that name shown in the pedigree of the appears: branch, was 
a relative of Saleh-ud-Din. 


In the High Court, the pedigree table is rejected as unsatis- 
factory evidence, first because some of the plaintiffs’ witnesses 
said that it was in the handwriting of Shah Nawaz Din, whereas 
the whole of it could not be in his handwriting as M contains 
an entry of his own death and entries of the names of persons 
who were born after his death, but this. was put right by the 
subsequent witness Ali Gauhar. In the second place, the learned 
Judges of the High Court point out, what is true, that the 
genealogical tree is largely based on hearsay, but this circum- 
stance does not vitiate pedigree evidence, as their Lordships have 
already stated. In particular, the High Court Judges discount 
on this ground the evidence of Allah Ditta, thirty-five years of 
age, who was the mirasi of Shah Nawaz Din and his brother. 


But it is the business of a w#ras, who is a hereditary family ° 


bard, to acquaint himself with the details of the family history, 
whose glories he recounts in song on ceremonial occasions, and 
the fact that he must speak from hearsay does not render his 
evidence valueless. A point is also made bv the learned Judges 
of an alleged discrepancy in the identification of the Shah Din 
mentioned in Makbul Hussain’s petition with the Shah Din enter- 
ed in the pedigree of the appellants’ branch of the family, but 
thissmay well have arisen from the peculiar method of reckosing 


the degree$ of relationship which obtains in this part of Indias 


and in any event, their Lordships do not find it ngcessary to 
rely on the evidence of Makbul Hussain’s petition. A further 
discrepancy arising from the mention of Saleh-1d-Din’s grand- 
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father in a sale deed as being the grandson of Wali, not Mulla, 
Mohamimad, appears to their Lordships quite unimportant, even 
if it is a misnomer, which is not certain, for Wali may be a 
descriptive title and may have been used of Mulla Mohammad. 

Upon the whole matter, their Lordships find that the criti- 
cisms of the High Court on the evidence for the plaintiffs are 
insufficient to displace its value and cogency and they agree with 
the Senior SubJudge that the plaintiffs have satisfactorily 
established their collateral relationship to the deceased Saleh- 
ud-Din, 

The second point in the case, as to the law applicable to the 
deceased’s succession, is not discussed by the High Court. 
Their Lordships find in the evidence for the plaintiffs sufficient 
proof demved from several past instances that customary and 
not Muhammadan Law governs succession in the family of the 
deceased and in this they agree with the conclusion of the Senior 
Sub-Judge. Their Lordships will accordingly humbly advise 
His Majesty that the appeal should be allowed, the judgment 
of the High Court, dated 27th April, 1925, recalled, and the 
decree of the Senior Sub-Judge of 23rd May, 1921, restored. 
The appellants will be found entitled to their costs here and 
below. ° 


Solicitors for appellants: Douglas, Grant & Dold. 
K.J.R.jS.R. Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—MnR. JUSTICE JACKSON. ° 


In tke matter of the Indian Legal Practitioners Act (XVIII 
of 1879), S. 7 and the Rules framed under the Act. 


U. Gopala Menon .. Pettttoner.* 


Legal Practitioners Act (XVIII of 1879), S. 7—Rules framed ander 
Act, R. 13—Renewal of certificate—Applicahon by practitioner to High 
Court—Order of District Judge forbidding practice pending receipt of 
renewed certificate—Legalry. 

The High Court has not delegated to District Judges the power to 
suspend practitioners pending the receipt of their renewed certificates Any 
orders in regard to non-renewal or suspension pending refusal to renew 
must proceed direct from the High Court. 

Where a District Judge passed ay order. forbidding a legal practitioner 
10 Practise pending the receipt from the High Court of his renewed 
certificate, 

Held, that the order was illegal and should be cancelled. 


i ip G 


° C.M.P. No. 531 of 1931, 10th February, 1931. 
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Petition praying that in the&ircumstances stated in the affida- 
vit filed therewith the High Court will be pleased to permit 
the petitioner herein to practise as a pleader in the District 
Court of South Malabar and in other Courts to which his certi- 
ficate of pleadership extends, pending final orders of the High 
Court on his application for the renewal of his certificate for 
the year 1931, and to cancel the order of the said District Court 
of South Malabar, dated 21st January, 1931. and made in his 
proceedings D. No. 134-A of 1931. 


S. Duraiswaant Atyar and P. Govinda Menon for petitioner. 


The Advocate-General (A. Krishnaswami Aiyar) amicus 
curiae 


The Court made the following 


Orper.—This is a petition from a legal practitioner prac- 
tising in the Court of the District Judge of South Malabar to 
set aside the order of the District Judge, dated 21st January, 
1931, forbidding him to practise pending the receipt from the 
High Court of his renewed certificate. The ‘petitioner held a 
certificate for the year 1930 which was to hold good till Decem- 
ber 31, 1930. Under S. 7 of the Legal Practitioners Act 

“at the expiration of such period. the holder of the cerfificate if he 

desires to continue to practise, shall, subject to any rules consistent with 
this Act which may, from time to time, be made by the High Court in 
this behalf, be entitled to have his certificate renewed by the Judge of 
the District Court, etc.’’ 
The only rule framed in this connection is Rule 13 which 
provides that pending the receipt of the renewed certificate practi- 
tioners may continue to practise subject to such precautions 
as to identification as the District Judge may think fit tg pre- 
scribe. It is therefore clear that the High Court has not dele- 
gated to District Judges the power to suspend practitioners 
pending the receipt of their renewed certificates. Any orders in 
regard*to non-renewal or suspension pending refusa to renew 
must proceed direct from the High Court. In the circum- 
stances, the order of the learned District Judge cannot be 
supported and is cancelled. 


With this view the learned Advocate-General agrees. 
B.V.V. Order set aside. 


inre 


Menon. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—Mr. Justice MADHAVAN Narr. 


Subramania Aiyar (died) and others .. Appellanis* 
(1st Deft. and his L.RS.) 


v. 
Srila Sri Vaithilinga Pandara Sannadhi .. Responden 
o | (2nd PIF). 
Trust—Gross negligence of trustee—Ex parte decree passed against 


tem ple—Ststt by succeeding trutstee to establish rights of temple—Adjudica- 
tton in prior suit whether operates as res judicata 


Where in a prior suit the trustee of a temple omitted to put forward 
a very valid defence on behalf of the temple with the result that an er parte 
decree was passed and the succeeding trustee filed a fresh suit to establish 
the rights of the temple in respect of the very same properties which 
formed the Subject-matter of adjudication in the earlier suit, 


Held, that the decree passed in the prior suit; being the result of gross 
negligence on the part of the then trustee, did not operate as res fudicata 
so as to bar the later suit. 


Dada Sahib v. Gajaras Singh, (1924) 47 M.L.J. 928, applied 


` Appeal against the decree of the Gourt of the Subordinate 
Judge of Negapatarg in A.S. No. 149 of 1925 (A.S. No. 153 of 
1925 on the file of the District Court of East Tanjore) preferred 
against the decree of the Court of the District Munsif of 
Tiruvalur in O.S. No. 388 of 1924 (O.S. No. 198 of 1923 on 
the file of the Court of the District Munsif of Nannilam, O.S. 
eNo. 295 of 1922 on the file of the Court of the Additional 
District Munsif of Tiruvalur). 


` T. K. Muthukrishna Avyar and N. Muthuswami Aiyar aF 
appellants. 


4. Srirangachariar and S. Panchanada Muduhar for 
respondent. 


The Court delivered the following 


JupcMENT.—The legal representatives of the 1st defendant 
are the appellants. The suit properties originally belonged tc 
one Ramaswami Aiyar. After his death, his widow Anantam- 
mal became entitled to the properties. She had three daughters, 
Muthammal, Chinnammal and Narayani Ammal, one of whom, 
Narayani Ammal, the mother of the 2nd defendant, pre- 
deceased Anantamuuial. As a rosult qf a family settlement the 
two. surviving daughters surrendered their life-estate,to defend- 
ants 1 and 2 and to Ramaswami Atyar, the deceased brother 





* #Second Appeal No. $80 of 1927. Bth October, 1930, 
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of the lst defendant Ramaswami Aiyar and Subramania 
Aiyar are the children of Chinnammal. In 1891 the two 
daughters of the propositus Ramaswami Aiyar and the 2nd 
defendant and Ramaswami Aiyar for himself and as .guardian 
of his brother, the present Ist defendant, executed Ex. C in 
favour of the plaint temple in respect of the suit property. The 
temple had been enjoying the property from that date till it was 
dispossessed in 1921 as a result of a decree obtained by the 
present lst defendant in O.S. No. 550 of 1920. 


The suit out of which this Second Appeal arises was institut- 
ed for the recovery and possession of the plaint property with 
mesne profits. The 2nd plaintiff, the present trustee of the 
temple, was originally the 3rd defendant but was transposed 
by an order of the Court as the 2nd plaintiff. The contest- 
ing defendant was the Ist defendant. Various issues were 
framed in the case but the only issue arising for consideration 
in this second appeal is issue No. 4, namely, whether the suit 
is barred by res judicata by reason of the decision in O.S. No. 550 
of 1920 of the District Munsif’s Court, Tiruvalur. The Lower 
Courts found this issue in favour of the plaintiffs and passed 
a decree for possession and mesne profits in favour of the plaint 
temple represented by the 2nd plaintiff. a 


In O.S. No. 550 of 1920 the present lst defendant insti- 
tuted the suit, to recover possession of the plaint property. The 


then trustee of the plaint temple was impleaded as a defendant? 


in that suit. He allowed an ex parte decree to be passed in 
favour of the Ist defendant and the plaintiff in that suit. The 
qfestion for consideration is whether that er parte decree would 
operate as rcs judecata against the plaintiffs in this suit. .It is 
clear from the evidence in the case that the plaint property 


belonged to the temple at the time of that suit. Under Ex. C » 


the property was gifted to the temple by all the persons who 
had title to it. So far as the present Ist defendan? was con- 
cerned he was represented by his brother. O.S. No. 550 of 1920 
was instituted by the present Ist defendant long after he had 
attained majority and after his claim had become barred by 
limitation under Art. 44. The temple had also perfected its 
title by adverse possession before the date of that suit. From 
these circumstances it is clear that the temple had a very valid 
defence inethat suit but the then trustee did not file any written, 
statement nor did he conduct the suit. After the ex parte 
decree he put in an application to set it aside. Th&t was dis- 
missed and the appeal filed against that order was also dismissed. 
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From these circumstances both the Lower Courts have come to 
the conclusion that the conduct of the trustee in not defending the 


suit amounted to gross negligence. This finding of the Lower 
Courts which is amply justified by the circumstances of the case 
has not been questioned before me. 


The question is whether a decree allowed to be 
passed against a temple on account of the gross negt 
ligence on the part of the then trustee in not putting 
forward a valid defence which he could have put forward, is 
binding on the succeeding trustee. No authority directly bearing 
on the question has been brought to my notice. In Dada Sahib 
v. Gajaray Singh it was held by Devadoss, J., that if a guard- 
ian of a minor is guilty of gross negligence in conducting the 
suit on behalf of the minor the decree passed in that suit will 
not be binding on the minor. The learned Judge says: 

“It 1s not every kind of negligence that would be a sufficient ground for 
setting aside a decree or for declaring that the proceedings in Court are 
null and void; but where the guagdian omits to do hus plain duty and where 
Ly reason of such negligence a suit is decided against a minor, which would 
not have been otherwise decreed against hiħ, ıt must be held that the 
guardian’s negligence gontributed to the Court proceeding in the manner 
it. did.” 

As already stated, it is clear that if the then trustee -had 
defended O.S. No. 550 of 1920, no decree would have been 
passed in it against the temple. On principle I do not see any 

“reason why. an idol of a temple should not be treated in the 
Same Manner as a minor with respect to the gross negligence 
on the part of the trustee in not defending the suit, the trustee 
representing its interests just in the same way as the guardian 
represents the interests of the minor. An idol can act only 
through the trustee of the temple. As Mr. Muthukrishna Aiyar 

e has pointed -out, it is possible in certain respects to distinguish 
the position of a trustee representing an idol from the position 
of a guardian of a minor but on broad principle I cannot find 
any satisfactory ground for'treating the case of a trustee repre- 
senting an idol in a suit differently from the case of a guardian 
representing a minor. In Vadlamuds Sastrilu v. Thalluri 
V enkataseshayya*® the learned Judges assumed without decid- 
ing the question that the idol is in the position of a minor but 
held that there was no negligenge in the course of the previous 

elitigation in that case. In the absence of specific authority on 
the point I am inclined to hold that the principle underlying 





O, 





—- s 


* 1. (1924) 47 M.L.J. 928 2. A.I.R. 1928 M, 614. 
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the decision in Dada Sahib*y. Gajaraj Singh may- well 
be applied to the facts of the present case and I would therefore 
hold that the decision in O.S. No. 550 of 1920 Poou not operate 
as res judicata in the present suit. 

In the result, the second appeal fails. In the circumstances 
each party will bear its own costs in the second appeal. © -7 


*B.V.V. Appeal dismissed 


: PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Rangoon. | 


PRESENT:—Lorp Tom iin, LORD MACMILLAN, SIR JOHN 
WALLIS, SIR -LANCELOT SANDERSON AND SIR GEORGE LOWNDES. 


Dawood Hashim Esoof and another (substituted 7 


for one Official Liquidator) , Appellants* 
sa ca. oe 

© Tuck Shein Gaua for Leon Shain 
- Sway) ° Respondent 


Riparian righis—Tidal stream—Public right of gue ae of 
—Public right to land on the banks, how acquired—Obstruction of- free 
access from channel to complainants land—Condiuttons for cous? of actton 
—Evidence of a public watermay—Small tidal creek. 

Undér the English Law, the bed of a tidal stream which is vested ‘ in 
the Crown and over which all subjects of the Crown have a right of navi- 
gation is confined to the space covered by “ordinary’’ high tides, that-is, 
the mean between spring and neap tides—or in other words, to that part 
of the shore which, for the most part of the year, ıs reached and covered 
by the tides. Attorney-General v. Chambers, (1854) 4 De oar E G 
2064 43 E.R. 486, referred, to. : kates 

That principle is equally. applicable to India, where the beds Br tidal 
waters are the property of the Government ın right of the Crown and’ the 
public nght of navigation is only co-extensive with the right of the Govern- 
ment in the bed. The Secretary of State v. Kadirikwth, (1890) -I.L.R. 13 
Mad. 369, referred to. But apart among any right which may be established 
by custom, or prescription and the rights of riparian owners on the banks 
of tidal navigable waters which arise sure naturae by virtue of the” contiguity 
of the land with the flow of the stream, the public nght of navigation’ does 
not include the right to land upon or to take merchandise on or over the 
banks of the stream The banks above the ‘‘ordimary” high- water mark 
remain private property unaffected by the waterway. 

A person who complains of obstruction of free: access from a channel 
to his land at some distance thereto must prove not merely that there is a 
public waterway but that the waterway comes right up to his land. 


A tidal creek is not necessarily a påblic waterway, especially when iis 
a> petty -stream,* navigable only at certain periods of the tide, and theh ‘only 
for. a very short time and by very small -boats.. Rè. v. Montague, . (1825) 


P.C. “Appeal No. 4 of- 4928. ` 7 Dth Janaary, 195), 


- E (1924-47 M:L.J. 92B- eee 
R75 
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v. 
Tuck Shein? 
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4-B. & C. 598: 107 E.R. 1183 and Siy: E Bak v. Ang Yong Huat, (1923) 
A.C. 429, approved. 


Held, the creek in suit, which was dry for most of the time and only 
for five to ten days in each month contained enough water to float small 
logs of wood, was not shown to be a public waterway. 

Judgment of the High Court, Rangoon, reversed. 

Appeal No. 4 of 1928 from a judgment and decree of the 
High Court, Rangoon, dated the 24th March, 1925, reversing 
a judgment and (decree of the trial Judge on the Original Side 
of that Court, dated the 8th July, 1924. 

The material facts of the case are set out sufficiently fully 
in their Lordships’ judgment. 

Dunne, K.C. and Robert Leach for appellants. 

De Gruyther, K.C. and Pennell for respondent. 

19th, January, 1931. Their Lordships’ judgment was 
delivered "by 


Sır GEORGE Lownpes.—The parties to this appeal are the 
owners of rival saw-mills on or adjacent to the northern end 
of a tidal creek communicating to the south with the Rangoon 
River, through ‘which the tide flows into the creek. The value 


of the creek is as a means of floating “logs up from the river to 
the mulls. 


The*appellants are admittedly the owners under grant from 
the Government of the soil of this part of the creek, which 
extends for about 200 feet to the north of the Strand Road. 
They are also the owners of land on the north and east sides 
of it. Their predecessors-in-title had reclaimed a considerable 
portion on the east, and at the time when the suit out of which 
this appeal arises was instituted, only a narrow strip fgom 
40 to 50 feet wide was left to which the tide had access. 

It will be convenient to refer to the part of the creek to 
the north of the Strand Road, with which alone the dispute is 
concerned, as the upper creek. 

The Strand Road crosses the creek by a bridge, atd imme- 
diately below it is a second bridge carrying the railway. The 
head-way under both these bridges is limited, being only 2:88 ft. 
above ordinary spring tides under the Strand Road bridge, 
and a little more in the case of the railway bridge, but this is 
admittedly sufficient for the passage of logs and small boats. 

The respondent’s saw-mil] was grecled in 1922 on the west 
side of the upper creek by his predecessor-in-titla, who con- 
structed in connection with it on his own land a timber pond, 
into whith he proposed to float his logs by an entrance cut into 
the upper creek. To this the predecessors of the appellants 
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objected, and they planted a row of piles opposite this entrance, 
which effectually blocked the passage of the respondent’s logs. 
The predecessor of the respondent then instituted his suit on 
the Original Side of the Rangoon High Court, praying for an 
injunction and damages. 

The parties to the present appeal are transferees from the 
original plaintiff and defendant, but nothing turns on the devo- 
lution of their rights, and for the purposes of this judgment 
the respondent will be regarded as the plaintiff and the appellants 
as the defendant. 

The case made in the plaint was that the upper creek was 
a public waterway through which the respondent, as a member 
of the public, had the right to float logs to his pond. By paras. 6 
and 7 of the plaint it was also alleged that since 19@5 he had 
been floating logs and bringing them to his mill on the western 
bank. If this was intended to be a claim to a separate right by 
way of easement, it is clear that it must fail, inasmuch as the suit 
having been instituted in 1923, the right was not alleged to have 
been exercised for 20 years before suit (see section 26 of the 
Limitation Act, 1908), and no claim as an,easement has been 
jnaintained before their Lordships. . 

The appellants denied the claim and asserted that the upper 
creek was their private canal over which the respondent had no 
rights, but before the Board it was admitted that the so-called 
“canal” was all that then remained of what had been the top 
of the creek prior to the reclamation on the east. 

It is not disputed that the upper creek is tidal “in the sense 
that at certain periods of the month the tide reaches its most 
remote point; but for most of the time it is dry, at any rate above 
the Strand Bridge, except for a trickle of water making its way 
back to the river. For a few hours at high tide on five to ten 
days in each month there is enough water in the creek to float 
ordinary teak logs, 3 feet in diameter, the whole length of the 
creek; in the middle of the creek the water is then well over a 
man’s height.” 

This quotation is from para. 5 of the printed case of the 
respondent, and may be taken to reproduce the result of the 
evidence which was given at the hearing. 

The Trial Judge held that though the upper creek was tidal 
to the extent stated above, it had not been established that it 
was a public waterway, and he dismissed the suit. Inthe Court 
of Appeal this decision was reversed, and a decree was passed in 
the respondent’s favour ordering the removal of the piles and 
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restraining the appellants from continuing or repeating the 
obstruction. It is not, their Lordships think, very clear upon 
what ground the judgment of the Appeal Court was rested. They 
do not in terms, at all events, find that the upper creek was a 
public waterway, and in certain review proceedings taken by 
the appellants the learned Judges expressly disclaimed any inten- 
tion'so to hold. Their conclusion ts as follows:— ° 

-. “At high tide water continues to flow right up to respondent’s slipway, 
and in sufficient quantity to enable logs to be floated up, and the mght of 
floating up logs has been exercised for a great many years by all those who 
had occasion to use it for this purpose. That right had never ceased to 
exist: the water had never ceased to exist, and plaintiff (the pr a 


respandent) is as much entitled to float his logs up to-day as he was w 
he had a mill on the eastern bank.” 


“The elaintiff’s “mill on the eastern bank” to which reference 
is here made was on the land immediately to the east of the upper 
creek, which the original plaintiff rented from one Sheobax, the 
then owner, for five years between 1895 and 1901. He then 
became insolvent and the mill was sold by the official assignee. 
It ahd the land upon which it stood, including the bed of the 
creek, are now admittedly the property of the appellants, and 
their Lordships fail to understand how the plaintifs tempo- 
rary occtfbation between 1895 and 1901 could give him any right 
of user in the absence of proof that the waterway was public. 


Their Lordships, therefore, think that the case must be 
decided solely upon the question of a public waterway. The 
line of piles forming the alleged obstruction is admittedly upon 
the. appellants’ property, and unless they interfere with a public 
waterway the respondent can have no cause of action for their 
rempval, -and he must in effect show that the water right up to 
the bank of his land, the access to which is blocked by the appel- 
fants’ piles, is part of the public waterway. Their Lordships 
doubt if this aspect of the case was presented to the Courts in 
Jadia» yt 

. Under thé. English law there can be no doubt that the bed 
of a tidal creek, which is vested in the Crown, and over. which all 
subjects of the Crown have a right of navigation, is confined to 
tHe space, covered by “ordinary” high tides, that is, the mean 
hetween spring and neap tides—or in other words, to that part 
pi the shore which for four days-in every weck, or for the most 
part.of the year, is reached and covered by the tides: Attorney 
General y. Chambers." 


xig Fai 7 Es (854) 4 De Gex M. & G. 26: 43 E R 486, 
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In India it has long been mcognised that the beds or chan- 
nels of tidal navigable waters are the property of the Govern- 
ment in right of the Crown: Doe d. Seebkristo v. East India 
Co.*, Gureeb Hussein v. Lamb’, Lopez v Muddun Mokun 
T'hakoort, Nogender Chunder Ghose v. Mahomed Esof*, Baban 
Mayacha v. Nagu Shravucha* and Srinath Roy v. Dinabandhu 
Aen." The only reported case in India (so far as their Lord- 
ships have been able to discover) in which reference is made to 
the extent of the channel or bed so vested in the Government is 
The Secreldry of State v. Kadirikutti,® in which the doctrine of 
Attorney-General v. Chambers? was held applicable. The prin- 
ciple of the English rule is stated by Lord Cranworth to be that 
it is only within these limits that the bed can be regarded as in 
the nature of unappropriated soil, not capable of ordinary culti- 
vation and occupation. Their Lordships think that this principle 
is equally applicable to Indian waters, and that the same rule 
should be applied. The public right of navigation or water- 
way can only be co-extensive with the right of the Crown or 
the Government in the bed, and their Lordship§ are therefore of 
opinion that the right claimed by the respondent in the present 
case over the creek cannot extend beyond the ‘imits of “ordinary” 
high tides in the sense defined above. It is clear, however, that as 
the upper creek is only navigable for a few hours at most on 
from five to ten days in the month, the whole of it cannot 


possibly be a public waterway. Indeed, their Lordships doubt, 


whether “ordinary” high tides rise beyond the Strand Bridge at 
all A table showing the maximum depth of water under the 
bridge during portions of the months of January, May and 
Stptember, 1924, has been proved in the case, and it appears 
from this that the upper creek must have been wholly dry during 
a considerable portion of each month—“for most of the time” 


according to the paragraph quoted in an earlier part of this° 


judgment from the respondent’s case. 


The respondent’s real complaint is not of an obstruction to 
the channel generally, but of something which obstructs free 
access from the channel to his land on the west. In order to 
make good this complaint he must prove not merely that there is 
a public waterway over some part of the upper creek, but that 


—— eee 
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the waterway comes right up tà his land. The public right to 
use the waterway would not imply the right to land upon, or to 
take merchandise on, to or over immediately adjacent land in 
private ownership. Such a right may no doubt be established 
by custom or prescription, as for instance in the case of a right 
Bie (Ball v. Herbert’), but the banks above the “ordi- 
’ high-water mark remain private property unaffected by 
the waterway. The rights of riparian owners on the banks of 
tidal navigable waters exist jure naturae, because the land has 
by nature the advantage of being washed by the stream, but it 
is essential to the existence of this right that the land should be 
in contact with the flow of the stream at least at the times of 
“ordinary” high tides: see Lyon v. Fishmongers’ Co. 

Unless, therefore, the respondent establishes that a public 
waterway abuts on his land, his suit must fail. 

A plan prepared in 1896-7 shows that at that time a con- 
siderable strip of dry land, forming part of what is now the 
appellants’ property, intervened between the upper creek and 
the site of the alleged obstruction. Sipce that time erosion of 
the western shore, possibly due to the reclamation on the east, 
has brought the highest water limit to the respondent’s land, 
but there ‘has been no attempt to show that it is washed by 
“ordinary” high tides so as to be in contact with a public water- 
way, and their Lordships for the reasons already given think 
ethat this is most improbable. 

Certain other contentions advanced on behalf of the 
respondent remain to be considered. 


It was suggested in the first place that though at the time | 
of sujt the upper creek may have been dry for a considerable 
portion of every month, this was due to silting up, or perhaps 

«to the reclamation on the east side, and that if it was at one 
time, as the respondent contended it was, a public waterway, no 
lapse of tìme would deprive it of that character. Their’ Lord- 
ships think it sufficient to ‘say that in their opinion it is not 
established that the upper creek was at any time a public water- 
way, and this was the finding of the Trial Judge. 

Reliance was placed upon the former user by boats, and the 
alleged user hy the predecessor of the respondent for floating 
logs to his old mill on the west bank between 1905 and 1914. It 
appears that prior to 1906 there were a number of huts, said to 
have been inhabited by beggars, on the land to the north of a 


p 9. (1789) 3 T.R. 262: 100 E.R. 564. 
10. (1876) 1 A.C, 662. 
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upper creek, and that the inhalgtants used it for the passage of 
boats to the Rangoon River whenever the water was of suffi- 


cient depth. In 1906 the land on which the huts stood was ` 


acquired by the Tramway Company: the huts were removed and 
from that time onward the boat traffic ceased. The Trial 
Judge was satisfied that the evidence as to these boats was 
(rue, but he held, following the authority of R. v. M ontague’’, 
that this was not sufficient to establish the claim to a public 
waterway. . 

Their “Lordships think that the learned Judge was right. 
R. v. Montague" was approved by this Board in a case from 
the Straits Settlements (Sim E Bak v. Ang Yong Huat™), and 
there seems to be no reason why the doctrine laid down by 
Bayley, J., should not be applicable to India, for if, as was held 
in that case, a tidal water is “a petty stream, navigable only at 
certain periods of the tide, and then only for a very short time 
and by very small boats, it is difficult to suppose that it ever 
has been a public navigable channel.” Their Lordships think 
that this description applies closely to the upper creek and to 
the class of navigation proved in the present case. 

With reference to the alleged floating of logs to a former 
mill of the respondent’s predecessor between 1905 afid 1914, it 
is only necessary to say that the Trial Judge held it not proved, 
and their Lordships see no reason to disagree with him, 

The last matter that calls for consideration is a decree ofe 
the Recorder’s Court in Rangoon, dated the 18th May, 1897. A 
suit had been instituted by the predecessor-in-title of the res- 
pendent against one MacGregor, who had a mill at the mouth 
of the creek where it leaves the Rangoon River, The, com- 
plaint was that MacGregor had obstructed the floating of a 
mill-boiler from the river into the creek, and the decree declared 
that the creek was a public waterway. It is clear, their Lord- 
ships ¢hink, that this dispute concerned only the creek below 
the bridges, and had nothing to do with the upper creek. In 
their Lordships’ view this decree, if relevant at all to the matter 
of this appeal, can afford no help to its decision. 


Their Lordships would also observe that none of the con- 
tentions dealt with in the latter part of this judgment can avail 
the respondent to establish that he has by reason of his riparian 
ownership, a right of access, which the appellant has obstrifcted, 
to any public waterway existing in the upper creek. 
TS 


11, (1825) 4 B. & C. 589: 107 E.R. 1183, ; 
12. (1923) A.C. 429, 
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For the reasons given their\Lordships think that the decree 
of the Appeal Court in Rangoon, dated the 24th March, 1925, 
should be set aside, and that of the Trial Judge, dated the 8th 
July, 1924, should be restored, and they will humbly advise 
His Majesty accordingly. The respondent must pay the costs 
of the appellant in the Appeal Sous in TEPSI and before 


ihis Board. e 
Solicitors for appellants: Cutler, Allingham and Ford. 
Solicitor for respondent: J. E. Lambert. _ 


 K.J.RIS.R. E ERRE 


IN THE HIGH COURT OF JUDICATURE AT MADRAS 


resent: —Me. Justice MADHAVAN Nar CUL 
Appu i, Rm. Lakshmanan Chetti (died) and 
- another - .. Petitioners and Appellanis* -inm 


Second Appeal (Plaintiff and L.R. of Platnisff) 
v. s l 
The Union Board- of Devakottai through its Pre- 
sident, U. Rm. M. Ch. M. Manickavasagam 
Chetti ° .. Respondent in both (Defendant). 
Madras Local Boards Act (XIV of 1920), S 225—A pplicabthiy—Suit 


for declaration that Icvy of profession tax was silegal and for refund—Notice 
of necessary. 

S. 225 of the Madras Local Boards Act, 1920, ıs applicable only to 
suits for compensation and for damages. A suit for a declaration that the 
defendant „Union Board is not entitled to levy profession tax from the 
plaintiff arfd for recovery of the tax so collected ıs not_a suit for co 
pensation and for damages and therefore does not require notice under 
‘the section 

- Govinda Pilat v. The Tauk Board, Kwinbakonasn, (A I.L.R. 32 
„M 371: 19 M.L.J. 333 (F.B.), relied on 

Mimir Khan yv The Muntapal Board, Allahabad, 1930 A.L 7 Aol 
122 I; C. 742, not followed. e 

Petition under section 115 of Act V of 1908 | praying the 
High Court to revise, and Appeal against the decree of the 
Court of the Subordinate Judge of Devakottai in Appeal Suit 
No. 36 of 1926 (A.S. No. 401 of 1926 on the file of the Dis- 
trict Court of Ramnad) preferred against the decree of the Court 
of the District Munsif of Devakottat in Original Suit No. 294 
of #925. 


~ -a 





*C.R.Pæ No. 1207 of 1927 ` "+ dth February, 1931. 
and ie, Wes ee a 


* S.A. No. 2009 of 1927. 
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M. S. Vaidyanatha Aiyarftor petitioner, 
K. Bhashyam Asyangar for respondent. 
The Court delivered the following 


JUDGMENT.—The plaintiff is the petitioner. This Civil 


Revision Petition arises out of a suit instituted by the plaintiff 
against the defendant, the Union Board of Devakottah, for a 
declaration that the Board is not entitled to levy profession tax 
from him for the year 1924-25, that the assessment and the 
collection thereof are illegal and for the recovery of Rs. 100 
paid by him with interest from the date of collection. The 
defendant amongst other things contended that the suit is not 
maintainable as no notice as required under section 225 of the 
Local Boards Act (XIV of 1920) was given by the plaintiff 
before the suit. The petitioner’s contention with reference to 
this objection regarding the maintainability of the suit was 
twofold: (1) that the present suit does not fall within the scope 
of the section inasmuch as the section contemplates only suits 
for compensation and damages, and (2) that ‘even if notice is 
required he has complied with this requirement as he had sent 
Ex. A to the President of the Union Board. * Ex. A is described 
as an appeal petition to the President relating to profession tax. 
In the cover the sender is described as the petitioner in respect 
of the profession tax. The petition ends with the sentence, “I 


shall wait for one month and on the strength of this very register- . 


ed petition I shall file a suit in the local District Munsif’s Court.” 
Ex. A was taken by the Union Board as an appeal peace 
against the assessment made by the President. 


> The two points for decision arising from these contentions 
are: (1) whether a notice under S. 225 of Madras Act (XIV 
of 1920) is necessary in this case, and (2) if it is necessary, 
whether Ex. A would constitute a proper and valid notice under 
the sectjon. On both these points both the Lower Coyrts decid- 
ed against the petitioner. In the present Civil Revision Peti- 
tion the validity of the decisions of the Lower Courts on both 
the points is questioned by the appellant. 

Section 225, sub-cl. (1) of the Madras Local Boards Act 
(XIV of 1920) enacts that 


“No action shall be brought against any Local Board, or against any 
member or servant of such Board, or, against any person acting under the 
directions of sich Board or of a member or servant of such Board, on account 
of any act done or purporting to be done in pursuance or execution or intend- 
ed execution of this Act, in respect of any alleged neglect or default in the 
execution of this Act, until the expiration of two months next after notice 
in writing shall have been delivered or left either at the office of the Loeal 
Board or at the place of abode of such member or servant or of such 


R—/ 6 ` 
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person, explicitly stating the cause of \ction, the nature of the relief sought, 
the amount of compensation claimed and the name and place of abode 
of the intended plaintiff; and unless such notice be proved to have been so 
delivered or left, the Court shall find for the defendant.” 

It is contended on behalf of the petitioner that this section 
contemplates only suits for compensation and for damages 
against the Local Board and as the petitioner’s suit which is 
one for refund of profession tax illegally levied is not a sifit 
for compensation and damages at all, that section 225 does not 
apply to this case, and that therefore the notice required under 
the section is not necessary. In support of this argument reli- 
ance is placed mainly on three decisions of this Court in Syed 
Ameer Sahib v. Venkatarama, President of the Taluk Board, 
Sivaganga v. Narayanan,’ Srinivasa v. Rathnasabapath® and 
Govinda Pillai v. The Taluk Board, Kumbakotiam.* These 
decisions are no doubt under the old Local Boards Act and the 
old Madras District Municipalities Act; but a comparative study 
of the scope of the corresponding sections of the old and the 
present Local Beards Act and of the old District Municipalities 
Act, that is, section 156 of Act V of 4884, S. 225 of Act XIV 
of 1920 and S. 261 of Act IV of, 1884 will show that the peti- 
tioner’s cgntention is well founded. S. 156 of the Local Boards 
Act (V of 1884) (corresponding to section 225 of the present 
Local Boards Act) on which were based the two decisions in 
Syed Ameer Sahib v. Venkatarama and President of the Taluk 
Board, Sivaganga v. Narayanan’ so far as it is relevant for the 
present purpose is as follows :— 


“No action shall be brought against any Local Board or panchayat or 
against any member or servant of such Board or panchayat or against any 
person acting under the directions of such Local Board or panchayat of of 
a member or servant of such Board or panchayat, on account of any act 
done or purporting to be done in pursuance or execution or intended 
execution of this Act, or in respect of any alleged neglect or default in the 
execution of this Act, until the expiration of one month next after notice 
in wnting shall have been delivered or left either at the office of the Local 
Board or ffanchayat, or at the place of abode of such member dr servant 
or of such person, explicitly stating the cause of action, the nature of the 
relief sought, the amount of compensation claimed and the name and place 
of abode of the intended plaintiff; and unless such notice be proved to 
have been so delivered or left, the Court shall find for the defendant 


In Syed Ameer Sahib v. Venkatarama’ it was held that 
this section is only applicable to suits for compensation claimed 
for wrongful acts committed under th¢ colour of the Act and was 
e therefore not applicable to the suit in question which was one 





1, (1892) I.L.R. 16 M. 2% 

2, (1892) I.L.R. 16 M 317: 3 M.L.J. 12. 

° 3 (1892) I.L.R. 16 M. 474: MLD 124 
4. (1908) I.L.R. 32 M 371: 19 M.L.J. 333 (FB.) 
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for ejectment brought on the round that the land upon which eh 
the defendant had entered belonged to the plaintiff. In Presi- ?. 
dent of the Taluk Board, Sivaganga v. Narayanan’ it was held ae ae 
that the cases contemplated in section 156 are suits for com~ Devakoxtal. 
pensation and for damages and the principle is to allow public 
bodies time for tender of amends to the parties to avoid litiga- 
tion. The latter observation regarding the tender of amends 
related to a provision embodied in the last sentence of that section 
which enacted that 

“if the person to whom such notice of action is given shall before action 
brought tender sufficient amends to the plaintiff such plaintiff shall not 
recover more than the amount so tendered.” 

A similar provision is enacted also in clause (2) of sec- 
tion 225 of the present Act. In the case in question the learned 
Judge held that the principle of section 156 cannot apply “when . 
the object of the suit is to obtain a declaration of title to immov- 
able property and for an injunction to restrain interference with 
immovable property.” The decision in Srinivasa v. Rathsta- 
Sabapaths* was under S. 261 of the District Municipalities Act 
(IV of 1884) which cofresponded generally with the necessary 
modifications to S. 156 of the Local Boards Act (V of 1884) 
in essential particulars. In this case it was held thate“the cases 
contemplated under S. 261 are suits for compensation and for 
damages and the principle is to allow public bodies time for 
tender of amends to the parties so as to avoid litigation,” ° 
and reference was made to President of the Taluk Board, Siva-* 
ganga v. Narayatian® already noticed and the cases quoted there- 
in. These decisions would show that according to the law as 
itthen stood, section 156 of the Local Boards Act and the similar 
provision contained in section 261 of the District Munieipali- 
ties Act contemplated only suits for compensation and for 
damages. This position was made clear by the subsequent: 
amendments introduced into the two Acts. The Local Boards 
Act (V of 1884) was amended by Act VI of 1900 Which split 
up the section into four sub-clauses and added after the words 
“explicitly stating the cause of action” in the first clause the 
words “the nature and relief sought, the amount of compensa- 
tion claimed.” The other amendments need not be noticed. 

Section 261 of the District Municipalities Act (IV- of 1884) 
had also by this time been argended in a similar way. The 
decision in Govinda Pillai v. The Taluk Board, Kumbakonam', 








2 (1892) TLR: 16 M. 317: 3 M.L.J. 12 ° 
3, (1892) I.L°R. 16 M. 474. 3 M.L.J. 124. = ea 
4, (1908) I.L.R. 32 M. 371. 19 M.L.J. 333 (F.B.). : 
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which is that of a Full Bench is nder the amended section 156 
(1) of the Madras Local Boards Act of 1884. Under that 
decision it was held that the amended section does not apply to 
suits for*’an injunction and the notice described therein is not 
necessary in the case of such suits. In support of their deci- 
sion the learned Judges relied on the three décisions in {.L.R. 16 
Madras already referred to and the amendment of S. 156 which 
introduced in it the words “the nature of the relief sought, the 
amount of compensation claimed.” It is clear that i in amending 
the Acts by introducing these words, the Legislature acted upon 
the decisions in I.L.R. 16 Madras which even without the amend- 
ment held that sections 156 and 261 would apply only 
to suits for compensation and for damages. Section 
225 ôf the Local Boards Act (XIV of 1920), the section 


‘ which applies to the present suit, so far as the present point is 


concerned, corresponds to the amended section 156 of the old 
Local Boards Act and enacts in similar language the same pro- 
visions which are contained ip that section. It may well be said 
therefore as contended for by the petitioner’s learned advocate 
that the Full Bench decision in Govinda Pillai v. The Taluk 
Board, Kumbakononi* may be used as an authority for interpret- 
ing the sc@pe of section 225. Section 261 of the old District 
Municipalities Act is also similar to section 225 of the present 
Local Boards Act though that section has been thoroughly recast 
jn the present District Municipalities Act. It appears to me that 
section 225 of the present Local Boards Act interpreted in the 
light of these decisions of which one is a Full Bench decision 
under the Local Boards Act shows clearly that that section would 
apply only to suits for compensation and for damages. These 
decisions were followed by Phillips, J., in Muicipal Council, 
Cochin v. Bavu Devussi.” The petitioner has also relied on the 


‘decisions in Municipal Counctl of Kumbakotiam v. Veeraperumal 


Padayach® and Krishna Jute and Cotton Mills Co., Ltd. v. 
Munscipal Counal, Vistanagraim™ in support of his contention. 
I do not think it is necessary to discuss these cases as in my 
opinion the cases already discussed afford abundant authority 
in support of his contention. It is clear that the present suit 
which is for refund of profession tax that was illegally levied 
cannot be described as a suit for compensation and for damages 
and Wherefore it cannot be held on the authorities mentioned that 
Ħ is not maintainable for want of notice prescribed under S. 225. 





4. 1908) I.L R. 32 M. 371: 19 M.L.J. 333 (FB). 
5. A.LR. 1926 Mad 235. 6° = (1914) 28 M.L.J. 147. 
7. (1925) 49 M.L.J. 
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On behalf of the respondenffMr. BHashyam Aiyangar argued 
that having regard to the decisions of this Court in Municipal 
Council, Dindigul v. Bombay Co., Ltd* and of the Privy Coun- 
cil Bhagchand Dagadusa v. The Secretary of State, it can no 
longer be maintained that the proposition of law laid down in 
the cases examined above to the effect that sections 156 and 156 
(4) of the old Local Boards Act would apply only to suits for 
compensation and for damages is correct and that having regard 
to the comprehensive nature of the words used in section 225 
it should be held that the section is applicable to all kinds of 
suits instituted against the Local Board whatever be their 
nature. I think this contention cannot be accepted. In Munict- 
pal Council, Dindigul v. Bombay Co, Ltd.’ to which I was a 
party it was held that j 
“a suit by a company for the recovery of a sum wrongfully collected by a 
Municipality under section 92 is essentially an equitable action for “money 
had and received’ and not a suit for ‘damages and compensation’ and the 
bar of limitation prescribed by section 350, cl (2) of the Act will not 
apply to such an action.” s . 

This decision turned upon the scope of section 350 of the 
District Municipalities Act which in clause (1) stated 

“No suit for damages or compensation shall be instituted against the 
Municipal Counal . . . . ,” . 
and we had to consider whether the suit in that case could be 
described as a suit for dainages or compensation, The words 
of cl. (1) of section 350 are totally different from the words of 
section 225 which we have to consider here and I fail to see how 
the decision in that case is in any way inconsistent with the 
deqsions I have examined above. In the course of my judg- 
ment I contrasted the wording of section 261 of the old District 
Municipalities Act (IV of 1884) with the wording of section 350 
and pointed out that “all descriptions of actions as under the 
English Law” would be included within the scope of section 261 
of the oh Act. This observation is relied on to show that accord- 
ing to this view, the opinion in the earlier decision that that 
section is confined only to suits for compensation and damages 
should be held to be incorrect. I do not think that this conclu- 
sion follows from my observation. In making this observa- 
tion I was only pointing out that section 350 of the new District 
Municipalities Act (V of 1920) having regard to its wording 
was not so comprehensive in its Scope as section 261 of the ld 


Act which I think is perfectly correct; and that was all. I was 





8 (1928) I.L.Re 52 M 207: 56 M.L.J. 525 
9. (1927) L.R. 54 I.A. 338: I.L.R. 51 B. 725: 53 M L.J. 81 (P.C). 
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not considering the question as\to what kinds of suits will be 
included within the words “No action shall be brought, etc.” 
used in section 261 of the old Act. In fact, none of the cases 
now brought to my notice on behalf of the petitioner was cited 
before us. In my opinion, the decision in Muricipal Council, 
Dindigul v. Bombay Co., Lid.* which, as I have already observ- 
ed, is a decision under section 350 of the present District Munk- 
cipalities Act, has hardly anything to do with the point which 
I have to decide in this case. 

The decision in Bhagchand Dagadusa v. Secretary of State? 
deals with section 80, Civil Procedure Code, which states that 


"No suit shall be instituted against the Secretary of State for India in 
Council or against any officer for any act purporting to be done by such 
officer in his official capacity until the expiration of two months next after 
Notice in weiting given in the manner provided by the section.” 


Their Lordships held that the section applies to all forms 
of suits and whatever the relief sought including a suit for 
injunction. Though it may be said that there is a general simi- 
larity between the wording eof section 80, Civil Procedure Code 
and that of cl. (1) of section 225 it has to be observed—and this 
is a very important, circumstance—that the words “the nature of 
the relief sought, the amount of compensation, etc.” which were 
introduced by the amendment in section 156 of Act IV of 1884 
after the words “explicitly stating the cause of action” do not 
find a place in, section 80, Civil Procedure Code. Even without 
these new words the learned Judges in Syed Ameer Sakib v. 
Venkatarama and President of the Taluk Board, Sivagatga v. 
Narayanan? were prepared to hold that section 156 of Act V of 
1884 as it then stood was applicable only to suits for compensa- 
tion and for damages. Apparently, as already observed, this 
view of the learned Judges was adopted by the legislature and 
the amendment was introduced so that there may not be any 
doubt whatsoever about the scope of the section. It may also 
be pointed out that the provision regarding the tender of*amends 
in section 156 which finds a place also in section 225 on which 
the learned Judges of this Court relied in support of their inter- 
pretation of section 156 (see Prestdent of the Taluk Board, 
Stvaganga v. Narayanan’) is absent in S. 80, Civil Procedure 
Code. Having regard to these important considerations which 
makes S. 225 of Act XIV of 1920 materially different in its scope 
from S. 80, Civil Procedure Còde, I°do not think it is right to 


1, (1892) I.L.R. 16 M 296. 


* 2 (1892) I.L.R. 16 M 317: 3 M.L.J. 12 
° 8 (1928) I.L.R. 52 M. 207:°56 M.L.J. 525. 
9, (1927) L.R. M F.A. 338: I.L.R. 51 B. 725. 53 M.L.J. 81 (P.C.). 
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rely on the decision in Bhagchanfl Dagadusa v. Secretary of State” 
in considering what classes of suits are included within the scope 
of S. 225. My attention was drawn by Mr. Bhashyam Aiyangar 
to the fact that in Bhagchand Dagadusa v. Secretary of State” 
it is pointed out by their Lordships of the Privy Council that 
the authority of the decisions in Flower v. Local Board of Low 
Reytow® and Attorney-General v. Hackney Local Board™ is no 
longer binding, having regard to the subsequent development of 
the law in England and so it was argued that these being deci- 
sions on which the learned Judges relied in support of their inter- 
pretation of the scope of section 156 (see Govinda Pillai v. The 
Taluk Board, Kumbakonam*), it should be held that that decision 
and the other earlier decisions are no longer good law. If our 
legislature in understanding section 156 accepted the view of 
the law enunciated in those two cases and in order to make the 
position clear amended the section by introducing suitable words, 
then, there can be no force in the argument now urged, since 
obviously we have to give effect tosthe enactment of our legis- 
"~z so long as it remains unamended with respect to this 
point. The two English cases referred to may have lost their 
authority having regard to the subsequent amendments in the 
wording of the relevant English Acts; but on the pdint under 
consideration section 225 remains the same as section 156 of 
the old Act and in this view the observations of their Lordships 
of the Privy Council in Bhagchand Dagadusa v. Secretary of 
State? regarding the decisions in Flower v. Local Board of Low 
Leyton? and Attorney-General v. Hackney Local Board do 
nat in any way affect the present question. In my opinion 
neither the decision in Municipal Council, Dindigul v. Bombay 
Co., Ltd." nor the decision in Bhagchand Dagadusa v. Secretary 


of State? can be understood as throwing doubts on the correct- | 


ness of the prior decisions of this Court in Syed Ameer Salib v. 
Venkatarama, President of the Taluk Board, Sivgganga v. 
Narayanan? and Govinda Pulas v. The Taluk Board, Kumba- 
bonam.* 

Another branch of the learned advocate’s argument was 
that the words of section 225 are of sufficient amplitude to 
cover cases of the present description and that the words “the 
amount of compensation claimed” do not in any way narrow 

: 1. (1892) I.L.R. 16 M 296 
2. (1892) I.L.R. 16 M. 317: 3 M.L.J. 12. 
4. (1908) I.L.R. 32 M 371: 19 M.L.J. 333 (FB). 
8 (1928) I.L.R. 52 M. 207. 56 M.L.J 525. 


9 (1927) L.R. S L.A. 'I.L.R. 51 B 725: 53 M.L.J. 81 (PC). è 
10 (1877) 5 Ch D. 347. 11 (1875) 20 Eq 625. 
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Lakshmanan down the meaning of the wordy the “cause of action” or “the 


v, 
The Union 
Board of 
Devako:taı. 


nature of the relief sought” appearing in the section. This 


` argument is supported by a decision of the Allahabad High 


Court ih Muur Khan v. Municipal Board, Allahabad" about 
the scope of section 326 of the United Provinces Municipalities 
Act (Il of 1916) which except as regards clause (4) in sub- 
stantial particulars agrees in its wording with section 225 ef 
the Madras Local Boards Act. The wording of clauses (1) 
and (2) of the two sections are similar in all mgterial parti- 
culars. (Sec the United Provinces Act (II of 1916) printed in 
I.C. Acts, Vol. 1916). It was held in Munir Khan v. Mumecipal 
Board, Allahabad" that the words “the cause of action” occurring 
in cls. (1) and (2) are of sufficient amplitude to cover cases 
involving éhe infraction of an absolute right or of a right arising 
out of a contract and also of a right to compensation flowing from 
tort and that the words “the amount of compensation claimed” do 
not narrow down the denotation of either “the cause of action” 
or “the nature of the relief, sought,” to mere suits for damages 
founded upon tort and evidently meag no more than this that 
where the plaintiff sues he must specify the amount of compen- 
sation. This decision no doubt supports the respondent’s argu- 
ment but “none of the cases of this Court or the English cases 
relied on in the decision of this Court is referred to in the judg- 
ment; and further, what is more important, we know nothing as 


e regards the history of that enactment. Having regard to the 


decisions of our Court which are all one way, I cannot follow 
the decision of the Allahabad High Court. 

For the above reasons, I must hold that the decision of fhe 
Lower Court that the suit is not maintainable for want of notice 
under section 225 cannot be upheld. 

Having regard to my view that no notice is necessary in this 
case, the further question whether, if notice is necessary, Ex, A 
would be a sufficient notice does not arise for consideration, 
though I am inclined to hold that it amounts to a sufficient notice 
within the meaning of the section. 

In the result, the Civil Revision Petition is allowed with 
costs throughout and the case is remanded to the Lower Court 
for disposal on the other issues. The Court-fee in the Lower 
Appellate Court will be refunded. 

eS. A. No. 2009 of 1927.-*No Second Appeal lies in this ` 


*case. The Second Appeal is dismissed. No costs. ° 


B.V. VY. Civil Revision Petition allowed. 
Second Appeal dismissed. 
12 (1929) 122 I.C. 742 
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PRIVY FOUN CIE; 


[On appeal from the High Court of Judicature at Bombay.] 


PRESENT :—LORD ATKIN, Lorp RUSSELL or KILLOWEN 
AND SIR JOHN WALLIS. 


The Commissioner of Income-tax, Bombay 


. Presidency ..  Appellant* 
v, 
The Remington Typewriter Company (Bombay), 
Limited ° .. Respondents. 


Indian Income-tax Act (XI of 1922), Ss 40, 42, 43—Agent of non-resident 
berson—Liabiily to income-tax and super-tax, although not in actual recetpt 
of profilts— Business connection tn British India” 


Any person who comes within the terms of section 43 of the Indian 
Income-tax Act, 1922, is put by that section artificially into the position of 
agent and asscssce nnder section 42, sub-section (1), the word ‘‘agent” in 
the latter sub-section not being confined (as it ıs in section 40) to a person 
who actually receives the profits and gains 


Where, therefore, ıt is established that the profits or gains accrued or 
arose to a non-resident person “directly or indirectly through or from any 
business connection in British India,” and the agen? had “any business 
ccnnection” with such non-eesideni person, the agent is liable to assess- 
ment to income-tax and super-tax under the provisions of section 42, sub- 
section (1) in respect of the profits made by the non-resident, although 
such agent was not himself in receipt of the profits. ° 


Commissioner of Income-tax, Bombay Presidency v. Bombay Trust 
Corporation, Lid., (1929) L.R. 57 I.A. 49. I.L.R. 54 Bom. 216: 58 
AI.L.J. 197 (PC.), followed 


Judgment of the High Court, Bombay, reported in Commissioner Ofe 
Inconte-tax, Bombay v. The Remington Typewnier Company, (1928) IL.R 
52 Bom. 726, 1eversed. 


_ Appeal No. 42 of 1929 by the Commissioner of Income-tax, 
Bembay Presidency, from an order of the High Court of Bombay, 
dated the 20th March, 1928, which had the effect of setting 
aside an assessment of income-tax and super-tax made upon 
the respondent company. i 

The facts of the case are set out at length in the report of 
the proceedings in the High Court, I.L.R. 52 Bom. 726. 

Dunne, K. C. and R. Hulls for appellant. 

Sir Patrick Hastings, K. C. and J. H. Stamp for respond- 
ents. 


16th December, 1930. Their Lordships’ judgment was 
delivered by 


Lord, RUSSELL oF KitLowEN.—The dispute in this appeal 
has, by reason of a recent decision of their Lordships’ Board, 


been reduced to small compass. ° 
—_ M m 
*P.C Appeal No 42 of 1929, 16th December, 1930, 
R—/7 


610 e THE MADRAS LAW JOURNAL REPORTS. ° [vor.. 


A statement of the relevant acts is, however, necessary. 


Assessments, in respect of the two financial years 1924-1925 
and 1925-1926, were made under the Indian Income-tax Act, 
1922 (hereinafter referred to as the Act), upon the Remington 
Typewriter Company (Bombay), Limited, as agent for the 
Remington Typewriter Company of New York. ‘This last- 
mentioned company is a company incorporated in the United 
States of America and carries on the business of manufacturing 
and selling the well-known Remington typewriting machine. 
These two companies may be conveniently referred to as the 
Bombay Company and the American Company respectively. 


The assessments were made in respect of (1) dvidends 
paid by two Indian Companies, viz., the Remington Typewriter 
Company °(India), Limited and the Remington Typewriter 
Company (Madras), Limited, to the American Company in res- 
pect of its shareholding in the two Indian Companies; (2) divi- 
dends paid by the Bombay Company to the American Company 
in respect of its shareholding in the Bombay Company; and (3) 
profits presumed to have been made by*the American Company 
on the sales of its typewriters to the other three companies. 


The Bombay Company was registered under the Indian 
Companies Acts on the 19th December, 1921, with a capital of 
6,00,000 rupees, divided into 60,000 shares of 10 rupees each, its 
sonnei object being to enter into and carry into effect the 
agreement next mentioned. By an agreement, dated the 18th 
January, 1922, the Bombay Company bought from the American 
Company the good will of its business in a ‘territory therein de- 
fined, which included the Bombay Presidency, Central Provinces 
and certain other adjoining portions of India. The consideration 
‘for the sale was the sum of six lakhs to be paid and satisfied 


' by the allotment to the American Company or its nominees 


of -60,00Q fully-paid shares in the Bombay Company., The 
purchase was duly completed, and the American Company holds 
all the shares of the Bombay Company: with the exception of 
three shares, each of which stands in the name of a nominee of 
the American Company. 


- As regards the other two Indian Companies the position as 
between them and the American Company is in substance the 
game, their respective business territories hetween them covering 


the rest of India. 


The sections of the Act with which this appeal is principally 
concerned are the sections which constitute Chapter V of the Act 
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dealing with “Liability in Spegial Cases”; in particular, sections as 

40, 42 and 43. ` x A 
Section 40 deals with the case of a guardian, trustee or agent eee 

of any person being a minor, lunatic or idiot or residing out of tax, Bombay 


British India being in receipt on behalf of such person of any sa 
income, frofits or gains chargeable under the Act. Ei 
* — Section 42 (1) deals with the case of profits and gains accru- Typewriter 


ing or arising to a person residing out of British India directly (Bombay), 
or indirectly through or from any business connection or pro- 
perty in British India. It provides that such profits and gains Lord Russell. 
shall be deemed to be income accruing or arising within British 

India and that they shall be chargeable to income-tax in the 

name of the agent of any such person. 


Section 42 (2) deals with the case of certain persons not 
resident in British India carrying on business with persons resi- 
dent in British India, where the course of business between the 
two is so arranged that the business done by the resident in pur- 
suance of his connection with thesnon-residegt produces to the 
resident either, no profit or less than the ordinary profits which 
might be expected; and it provides that the.profits derived there- e 
from or which might reasonably be deemed to have been derived 
therefrom shall be chargeable to income-tax in the name of the 
resident. 


Section 43 provides (amongst other things). that any person ; 
having any business connection with a person residing out of 
British India, upon whom the Income-tax Officer has caused 
a notice to be served of his intention of treating him ag the agent 
@ the non-resident person, shall, for all the purposes of the Act, 
be deemed to be such agent. e 


The Bombay Company, under section 66 of the Act, required 
the Commissioner of Income-tax, Bombay, to refer to the Higly 
Court certain questions of lay. The Commissioner accordingly 
drew up a statement of the case and referred it, with his own 
Opinion thereon, to the High Court. 


The questions so referred were in the following terms:— 


1 Whether the profits of the Remington Typewriter Company of New 
York upon goods exported to British India are or can be held to be charge- a 
able to Income-tax and super-tax under section 42 (1) of the Act or 
ciherwlse 

2 Whether super-tax upon dividends received by the Remingtow -Type- 
writer Company of New York from the Remington Typewriter Company 
(Bombay), Limited, the Remington Typewriter Company (India); Limited, 
and the Remington Typewriter Company (Madras), Limited, can under 
section 42 (1) of the Act* or otherwise be charged against and collected ore 


from an agent. é Ga , f 
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3, Whether the Remington Typewriter Company (Bombay), Limited, 
is or can be held to be the agent of the{Remington Typewriter Company of 
New York under section 43 of the Act. 


In answer to the reference, the High Court (Marten, C.J. 
and Kemp, J.) on the 20th March, 1928, made the following 
order :— 

For the reasons stated in the accompanying judgment, the. Coie gives 
the following answers to the questions submitted to it 


Questions I and II1.—The Bombay Company, though an Agent of the 
American Company within the meaning of section 43 of the Act, cannot 
be assessed to income-tax or super-tax under section 42 (1) df the Act or 
otherwise in respect of any profits made by the American Company on the 
sale of its goods to the Bombay Company, inasmuch as the Bombay Company 
was not in receipt on behalf of the American Company of the profits in 
question as ig requisite under section 40. For similar reasons, the Bombay 
Company is not lrble to be assessed to super-tax upon dividends paid to 
the America®» Company by the Calcutta Company or the Madras Company; 
nor upon dividends of its own shares paid by it to the American Company. 
Super-tax upon dividends in the Bombay Company can be recovered by 
deduction by the Principal Officer of the Bombay Company under sections 57 
and 58 of the Act. 


Question II] —Y çs. ° 

From this it appears that the Higa Court’s view was that 
the Bombay Compąny, although an agent of the American 
Company within the meaning of section 43 of the Act, could 
not be assessed in respect of profits or gains accruing or arising 
to the American Company, and covered by the description used 
in section 42 (1) of the Act, unless the Bombay Company had 
þeen in receipt thereof on behalf of the American Company. In 
other words, the High Court held that the word “agent” in 
section 42 (1) was used in the same sense as that in which the 
word ‘ ‘agent” i is used in section 40, viz., a person who receives 
the profits and gains. In adopting this view, the High Court 
followed an opinion which they had already expressed i in a pre- 


„vious reference made to them at the requirement of the Bombay 


Trust Corporation, Limited (see Commissioner of Income-tax, 
Bombay v» Bombay Trust Corporation.’) 
In that case a Hongkong Company had advanced to the 


- Bombay Trust Corporation, Limited, large sums on deposit at 


interest. The Corporation was assessed as agent of the Hong- 
kong Company in respect of the payments of interest on the 
sums advanced. The High Court, while holding that the 
interest paid was a profit or gain „accruing or arising to 
the Ffongkong Company from a business connection jn British 
Índia within section 42 (1), also held that though the Corpora- 
tion was to'be deemed the agent of the Hongkong Company 


a ge a p 


1. (1928) I.L.R. 52 Bom. 702. 
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under section 43, it could note assessed in respect of the in- 
terest because it had not been ‘in receipt of it as required by S. 40. 

This view of sections 42 (1) and 43 must now be treated 
as erroneous. An appeal from the order of the High Court in 
the last-mentioned case was brought before their Lordships’ 
Board last year, and the appeal was allowed upon the ground 
that any person who comes within the terms of section 43 is 
put by that section artificially into the position of agent and 
assessee ungler section 42 (1). (Commissioner of Income-tax 
v. Bombay Trust.*) 


That decision of the Board concludes the present appeal if 
the facts of this case establish (a) that the profits or gains in 
question accrued or arose to the American Company “directly 
or indirectly through or from any business connecticn.... 
in British India,” and (b) that the Bombay Company had “any 
business connection” with the American Company. 


Upon this part of the case the affirmative answer given bv 
the High Court to Question ITI was based upon the view that 
the necessary business cénnection existed in the present case. 


Although no appeal was lodged by the’ respondents against 
that part of the High Court’s order, their Lordships took the 
view that the appellants appeal raised for consideration the 
correctness_of every part of the High Court’s order. The 
question whether the necessary business connectfon existed wes, 
accordingly argued before the Board. 

As a result of that argument their Lordships feel, no doubt, 
that the answer given by the High Court to Questiof III was 
correct. 

The Bombay Company was formed for the express purpose 
of acquiring from the American Company and carrying on in, 
a particular area the American Company’s business of selling the 
Ameriean Company’s manufactures. ° 


Although no contractual obligation exists by which the 


Bombay Company is compelled to purchase any of the manu- . 


factures of thẹ American Company, the flow of business between 
the two companies is secured by the fact that the ultimate and 
complete control of the Bombay Company is vested in the 
American Company which owns all its shares. 

It is pot a question whether the Bombay Company is if Jaw 
the agent of the American Company. The question ts whether 
the facts of the case are such that the Bombay Company can 


—ns 


2 (1929) L.R. 57 I.A. 49: I.L.R. 54 Bom. 216: 58 M.L.J. 197 (P.C) 


PC 


— 


The 
Commissloner 
of Income- 


Remington 
Typewi ite 
Company 
(Bombay), 

Ltd. 


es 


Lord Rueeell. 
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properly be deemed: to be such agent, under section 43. The 
answer depends upon whether in this case a business connection 
exists within the meaning of that section. For the ‘reasons 
appearing above their Lordships are of opinion that it does. 


For the same reasons their Lordships think that a business 
connection exists in the present case within the meanifig of sec- 
tion 42 (1), not only between the Bombay Company aud the 
American Company, but also between the American Company 
on the one hand and each of the two other Indian ,Companies 
on the other hand. 


The necessary business connection having thus been estab- 
Irshed, there can in their Lordships’: opinion be no doubt that 
the profits and gains in question accrucd or arose to the 
American Company “directly or indirectly through or from a 
business connection in British India.” 


For these reasons their Lordships are of opinion that the 
appeal succeeds, and in their Lordships’ view, the correct form 
of order to makeein this an@ similar cases is to amend the order 
of the High Court so as to bring it imto conformity with the 
decision of the Boasd. 

The asder of the High Court should be amended so as to run 
thus: 

‘The Court gives the following answers to the questions submitted to 
i ` : 

i Question I —Yes, under section 42 (1) of the Act. 
“Question II —Y es, under section 42 (1) of the Act. 
“Question HI—Yes. 

“The Court directs that the Commissioner do recover the costs of 
reference and that the costs be taxed by the Taxing Master as on 
Original Side scale” 


The ‘respondents must pay the costs of this appeal. A peti- 


"tion by the appellant for the admission of a supplemental record 


was not opened before their Lordships. This will be digmissed 
with costs to be set off against the costs of the appeal. 

Their Lordships will humbly advise His Majesty 
accordingly. 

Solicitor for appellant: Solicitor, India Office. 

Solicitors for respondents: Ranger, Burton and Frost. 


Ke. R. ° e Appeal alowed. 
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IN THE HIGH COURT Oe Feo AT MADRAS. 


PRESENT:—MRr. JUSTICE REILLY AND Mr. JUSTICE 
ANANTAKRISHNA ATYAR, 


Subbaratnammal .. Appellant* (Petitioner) 
~ oy. 
peshachala Naidu .. Respondent (Respondent). 


Guardian and Wards Act (VII of 1890), S 7—Guardianship of minor’s 
person—Person residiig outside Brittsh Indta—A ppomtment as guardiarn— 
Persusstbitty 


It is clearly against the intention of the Guardian and Wards Act that 
any one residing outside Bntish India should be appointed guardian of a 


minor’s person, as over such a guardian the Court cannot exercise its proper 
control 


Batcha Chetty vy Pommnuswanı Chetty, (1912) 22 M.L.J. 68, relied on 


Appeal against the order of the District Court Of Chittoor. 
dated 10th November, 1930 and made in O.P. No. 18 of 1930. 


K. Rajah Atyar and K. Narasinga Rao for appellant. 


S. Varadachariar and S..V. V enugopalachariar for 
respondent. 


The Court delivered the following e 


JUDGMENT.—In this case it appears that the appellant is 
a resident of Mysore. It is clearly against the intention of the 
Guardian and Wards Act that any one residing outside British 
India should be appointed guardian of a minor’s person, as over 
such a guardian the Court could not exercise its proper con“ 
trol—see Batcha Chetty v. Ponnuswami Chcily.. The appel- 
lant, therefore, cannot herself be appointed guardian of the 
Minor under the Act. For this reason without going into any 
of the other questions raised we find it unnecessary to inéerfere 
in the appellant’s favour with the order of the learned District 
Judge. This will not preclude the appellant from seeking any 
other remedy open to her. 


The appeal is dismissed. 


B.V.V. Appeal dismissed. , 


sl 
*C.MA No 459 of 1930 18th February, 1931, 
1 (1912) 22 M.L.J. 68. * 


Subba- 
ratnammal 
v. 
Sehachala 
Naldu. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—Sir Horace OWEN COMPTON BEASLEY, Kt., 
Chief Justice AND MR. Justice PAKENHAM WALSH. 


Kanaga Kosavan afias Kanakachala Kosavan .. Petitioner* 
(Acctised ) , 
@ 
In re Indian Penal Code (XLV of 1860), Ss 300, Esxceptton (5), 302 
Kanaga and KA—Culpable homicide not amounting to murder—Death caused at th? 
Kosavan. request of the victim 


Where the murder with which the accused is charged 1s found to have 
been committed by him at the request of the deceased wom&n who, in a 
mood of desperation, had earnestly requested him to cut her neck and pul 
an end to all her troubles, the proper conviction should be under S. 304 
for culpable homicide not amounting to murder and not under S 302 

Queen v. Baboolun Hijrah, (1866) 5 W.R. (Cr) 7, Queen v Anunto 
Kttrrnagat, (1866) 6 W.R (Cr) 57; Ujagai Singh v Emperor, (1917) 43 IC. 
413; Empero? v Ram Dayal, (1913) LLR. 36 All 26 and Masım Ali v. 
fimperor, A.I.R. 1929 Lah 50, followed. 


Trial referred by the Court of Session of the Coimbatore 
Divisionefor confirmation of the sentence of death passed upon 
the said prisoner in Case No.°53 of the calendar for 1930. 


Appeal by the prisoner against the Said sentence. 


The accused was a bachelor. The ‘deceased woman had lost 
her husband a long time back and the accused had been keeping her 
for about four years prior to the murder. The evidence showed 
that the relationship was resented by the relatives of both the 

° accused and the deceased and that they were in consequence ex- 
cluded from all the social functions of their community. Owing 
to the refusal of the woman to gıve up the society of the accused, 
she was obliged to leave the house of her elder brother with whom 
she had been residing and the accused and the deceased wom® 
had been wandering together from place to place in search of a 
house to live in, but no house was available. On the [3th Novem- 
ber, 1929, in the early morning at the junction of the Arasapalayam 
and Seerapalayam roads (Coimbatore District), the woman feeling 
desperate, sat down on the road, took the knife out of his waist 
and ‘asked him to cut and throw her away.” The accused there- 

, upon killed her and when he was taken into custody, made a state- 
ment (Ex. E) confessing his guilt. 


An attempt was made by the prosecution to show that the 
accused deliberately murdered her with a view to get rid of her as 
she was an embarrassment to him. But this was dishelieved hy 
their &ordships. ar 


‘RT. No &0 of 1930 25th September, 1930 
: and ° 
° Cr. Appeal No. 323 of 1930. 
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K. K. Sridharan for accuged. 
The Ag. Public Prosecutor for the Crown. 


The Court delivered the following 


JupcMENTs. The Chief Justice.— [After setting out the 
facts, continued as follows :—] 


e It is not impossible that under these circumstances feeling 
desperate and depressed she asked the appellant to kill her and 
there is no real motive proved by the prosecution for the appel- 
lant deliberately killing her of his own free will. I think that in 
this state of affairs he must be given the benefit of the doubt and 
that the whole of his confession must be accepted and that I 
must find that he killed the deceased at her request. What, then, 
is the legal position ? It is argued on his behalf that on these 
facts the appellant is entitled to the benent of Exception (5) to 
S. 300, Indian Penal Code. It reads as follows :— 


‘t Culpable homicide ıs not murder when the person whose death is 
caused, being above the age of eighteen, years, anes death or takes the 
risk of death with his own consent.” 

From the evidence it is obvious that the deceased was more 
than 18 years of age and she was therefore able to consent to 
her killing. Several authorities on this point wereereferred to 
and all of them seem to me clearly to support the appellant’s con- 
tention. The first of these is Queen v. Baboolun Hijrah, where 
it was held that if a man above the age of 18 yeårs submits him; 
self to emasculation, performed neither by a skilful hand, nor in 
the least dangerous way, and dies from the injury, the persons 
concerned 1 in the act are guilty of culpable homicide nôt amount- 
ing to murder. In Queen v. Anunto Ruruagat* the accused and 
his wife being overwhelmed with grief for the loss of thefr child 
determined to kill themselves. His wife made repeated requests 
to him that he should kill her and after a time he did so by 
striking her three blows with an axe. The Sesgions Judge 
who tried ihe case was of the opinion that Exception (5) to 
S. 300, Indian Penal Code, did not apply to the case because 
he was of the opinion that the woman was killed whilst she” 
was asleep; but on appeal it was held that the case did cqme 
within Exception (5) to S. 300, Indian Penal Code and that 
the accused was guilty of culpable homicide not amounting to 
murder punishable under S. 804, Indian Penal Code. «Then 
there is Queen-Empress v. Nayamuddin, where in a case m 








1 (1866) 5 W.R. (Cra 7. 2. (1866) 6 WR (Cr.) 37. 
3. (1891) I.L.R. 18 C 48% (F.B.). 


R—78 


in re 


Kosaven. 


Beasley, C. J. 
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which it was found that accused persons were guilty of noting 
armed with deadly weapons in a ene and pre-arranged 
hght which appeared to be a regular pitched battle or trial of 
strength between the two parties concerned in the riot and that 
in the course of the riot and in prosecution of the common ob ject 
of the assembly, one of the accused attempted to kell a man 
under such circumstances that his act amounted to an attempt 
to murder, the question arose whether that act could be said 
to bear a less grave character by reason of Exception (5) to 
5. 300, Indian Penal Code and it was held that the case did 
not fall within the exception. O’Kinealy, J., was of the opinion 
that before Exception (5) can be applied, it must be found 
that the person killed was, with a full knowledge of the facts, 
determined to suffer death or take the risk of death and that this 
determination continued up to, and existed at, the moment of 
his death. In Ujagar Singh v. Emperor* the accused killed his 
step-father, who was an infirm old man, with his consent in 
order to involve some of their enemies in trouble by charging 
them with the murder and it was held that the case was covered 
by Exception (5) to S. 300, Indian Penal Code and that the 
accused was guilty*ot an offence under S. 304 of the Penal 
Code. IneEmperor v. Bharat Bipart,’ the accused, the parents 
of a child, offered the child to the crocodiles in a tank in the 
belief that though the child would be taken away, it would be 
returned unharmed and thereafter would lead a charmed life 
and attain to a good old age, it was held that they were guilty of 
an offence under the latter part of S. 304, Indian Penal Code. 
This case, of course, is not strictly in point as this was not a 
case of Exception (5) to S. 300, Indian Penal Code. In Emper6r 
v. Ram Dayal’ it was held that persons actively assisting a 
Hindu widow in becoming a sati are guilty of the offence of 
‘abetment of suicide as defined in S. 306, Indian Penal Code. 
In Emperor v. Vidyasagar Pandya," Emperor v. Ram Dayal 
was followed. In Masun Ali v. Emperor, a case very much 
in point, the accused strangled his beloved aged 16 years to death 
upon their decision to die together in despair of the future 
separation and feeling that they could not live apart and it was 
held that this was essentially the case where the spirit, if not the 
letter, of Exception (5) may be applied and though convicted of 
murder, the sentence should be, transportation for life. Had 








4, (1917) 43 I.C. 413. 5. (1920) 62 I.C. 414. 
6. (1913) LL.R. 36 A. 26. 7. A.I.R. 1928 Pat. 497. 


8 A.I.R. 1929 Lah 50, 
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the murdered girl been above,the age af 18, the offence would 
have been culpable homicide bot amounting to murder. There 
is an unreported Madras case, viz., Cr.R.C. No. 646 of 1925, 
where the wife was beaten to death in the belief that it would 
drive the devil out of her and it was held that the accused was 
guilty ofan offence under S. 304, Indian Penal Code. 


° It is obvious from all these authorities, the facts of this 
case being as I have found them, the appellant is entitled to 
the benefit of Exception (5) to S. 300, Indian Penal Code 
and must be convicted only of culpable homicide not amounting 
to murder under the earlier part of S. 304, Indian Penal Code. 
His conviction under S. 302 of the Indian Penal Code must be 
set aside and also the sentence of death passed upon him and in 
respect of his conviction under S. 304, Indian Pena] Code, ear- 
lier part, he must receive the maximum sentence, namely 
transportation for life. : 


Pakenham Walsh, J.—I agree. 


S.R. Sentence of death set aside and the accused 
° sentenced to transportation for hfe. 


PRIVY COUNCIL. 


[On appeal from the High Court of Judicatyre at Patna. | 
PRESENT:—Lorp MACMILLAN, SR JOHN WALLIS AND SIR 


_ GEORGE LOWNDES. $ 
Padmalav Achariya and another .. Appellants" 
v. 
Srimatyia Fakira Debya and others .. Respondents. 


Indian Limitation Act (IX of 1908), Art. 118—Swit by Hinds widow 
to recover possession of deceased husband’s estate—Defence of adoptios 
by deceased—Proof of—Absence of contemporaneous evidence—Entries in 
family accounts not forthcoming—Natwre of evidence necessary. 


A suit by a Hindu widow to recover possession of the estate of her 


inte 
Kanaga 
Koeavan 


Bepsley, Ĉ. J. 





Ld 


Pakenham 
Walsh, J. 


v. 
Srimatyia 


deceased husband from the defendant who claimed to be a son adopted by, Fakira Debya 


the deceased is not governed by Art. 118 of the Indian Limitation Act, 
1908, and is well in time if brought within 12 years from the death of the 
husband. Kalyanadappa v. Chanbasappa, (1924) L.R. 51 I.A. 220: I.L.R. 
48 Bom. 411: 46 M.L.J. 598 (P.C.), followed. 

Where, in answer to a claim by a Hindu widow to recover her deceased 
husband’s estate, the defendant relies on his adoption by the deceaged, the 
adoptidn must be established by clear and satisfactory evidence, free fram 
all suspicion of fraud and so consistent and probable as to leave no occasion 
Te a a a a MN 

*P.C. Appeal No. 99 ef 1929, 19th January, 1931. 

Patna Appeal No. 10 of 1928, z 





/Padmalay 
_ Acharfya 


° l 
d 


620 , THE MADRAS LAW JOURNAL REPORTS. e [ VoL. 


for doubt of its truth, The necessity for evidence of this unimpeachable 
character is all the greater ‘in the absdyce of any contemporaneous record 
of the adoption either in a deed of adopfion or by entries in family accounts 
which ought to have been forthcoming  Sootrugun v. Sabtira, (1834) 2 


F. 
Srimatyia Knapp P.C, 287 and Diwakar Rao v Chandanlal Rao, (1916) I.L.R. 44 Cal 
Fakira Debya, 201: 32 M.L J. 636 (PC), referred to. 


Sir Jobn 
. Walis. 


Judgment of the High Court, Patna, affirmed, 2 
Appeal No. 99 of 1929 from a decree of the High Court, . 
Patna, dated the 13th March, 1928, reversing a decree of the 
Court of the Subordinate Judge of Cuttack, dated the 27th April, 
1926 and decreeing a suit which he had dismissed. e 


The respondent, Fakira, a Pardanashin Hindu widow, 
brought that suit in forma pauperis to recover, as his heir, the 
estate of her deceased husband Abhimanyu from the appellants 
and the other respondents who were his kinsmen. The family 
pedigree and the facts of the case are set out in their Lordships’ 
judgment. 

The main question in the present appeal was whether the 
appellant Padmalay had established his adoption. The Subordi- 
nate Judge decided in his favour, but the High Court reversed 
that decision and held that the respondent Fakira was the right- 
ful heir to Rer husband. - 


Further questions arose— 


(1) Whether the suit was barred by limitation. The 
Subordinate Judge held that it was barred under Art. 118 of the 
tndian Limitation Act, 1908; the High Court held that it was 
well within time being brought within 12 years of Abhimanyu’s 
death, and that the decision relied on by the Subordinate Judge 
had been overruled by the Day Council in O ET 
Chanbasap pa. 

(2) Whether the plaintiff was bound by a compromise 
‘under which she accepted a small allowance from the 1st appel- 
lant. Both Courts held concurrently that she was not boynd by 
the. terms which were never explained to her and which were 
drawn up under threat of criminal proceedings. 

Dube for appellants. 
Raikes, K.C. and McNatr for respondent Fakira. 


19th. January, 1931. Their Lordships’ judgment was 
delivered by i 


e Sm Joun Waris.. The pies in the case belong to a 
Brahmin family of good standing who carried on a money-lend- 


}, (9924) L.R. 51 I.A, 220; 1.L.R. 48 Bom 411: 46 M.L.J. 598 (P.C). 
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ing business in the District of Cuttack in Orissa and acquired 
movable and immovable propeşty yalued at two lakhs of rupees. 
The defendants are the sons and grandsons of Narsingh, who 
belonged to the senior branch of the family and died in 1914, 
and the plaintiff, Fakira, is the widow of Abhimanyu, the posthu- 
mous son of Kulamoni, who belonged to the junior branch. 
According to the defendants Kulamoni before his death in 1877 
adopted Narsingh’s second son Udaya, and similarly in 1903 
Kulamoni’s son Abhimanyu, twelve years before his death in 
1915, adopted Udaya’s eldest son Padmalav, the 1st defendant. 

In June, 1924, nine years after her husband’s death, the 
plaintiff, Fakira, filed the present suit in the Court of the Sub- 
ordinate Judge of Cuttack to recover her husband’s share in 
the suit properties. She alleged that before her husband’s death 
. Narsingh’s son, Udaya, had set up a false case that Me had been 
adopted by Kulamoni and that for the sake of peace and to avoid 
litigation, it had been settled that he should have a one-fourth 
share of the properties which would otherwise have fallen to 
her husband, and accordingly she*only claimed the remaining 
three-fourths. She dented that the adoption of the 1st defend- 
ant, Padmalav, by her deceased husband, Abhimanyu, had ever 
taken place, and alleged that she had been terrorized by some 
of the defendants and others into signing under a threat of 
criminal proceedings a deed of settlement under which she was 
only to be entitled to maintenance. í 

There were other issues, but the main question in both thé 
Lower Courts was as to the factum of the adoptions set up by 
the defendants. The Subordinate Judge found that both 
a®pptions were proved and dismissed the plaintiff's suit. 

The plaintiff thereupon appealed in forma pauperis to the 
High Court at Patna. Das, J., who delivered the judgment of 
the Court, expressed grave doubts as to the earlier adoption, but’ 
did nqt record a formal finding as the plaintiff had not disputed 
Udaya’s right to the one-fourth share which was all fe would in 
any case have been entitled to on partition with the plaintiff's | 
husband, a natural son born after the adoption. 

As regards the second adoption, he held that it was clouded 
with suspicion which the defendants had failed to dispel, and 
accordingly the High Court reversed the decree of the Lower 
Court aud decreed the plaintiff’s suit. o 


From this decree the defendants preferred the present appeal 
to His Majesty in Council on the grounds, as stated én the appel- 
lant’s case, that the judgment of the High Court is largely based 
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on suspicion for which there is f° justification; that the judg- 


Padmalay ment of the Subordinate Judge is based on the credibility of 


witnesses examined before him which the High Court had not 
given arfy cogent reasons for disbelieving; that the weight of 
the evidence is in favour of the appellants; and that the suit is 


Sir John barred by limitation. 


As regards limitation the Subordinate Judge had held that 
the suit was barred under Art. 116* of the Limitation Act, but 
as pointed out in the judgment of the High Court it is now 
finally settled by the judgment of the Board in Kalyanadappa v. 
Chanbasappa' that this article is inapplicable, and consequently 
the suit is not barred. 


For better understanding of the case it appears desirable 
in the firstplace to show the state of the family in the absence of 
the alleged adoptions. | 


Sudam Achariya. 


a e a 
| ° | 


s Srikar, . Haldahar, 
Bhai tia 

- Narsingh, oo 

died September, 1914 died 1877 

s l e 


| died 1%h August, 1915. 
. | Married Fakira Debya, 
e | Plaintiff. 
| 


o 
° | P 
Gopal, Udainath, Banchanidhi, Batakrishna, Rajkishore, 


a Defendant 4. died 1921. Defendant 5 Defendant 6. Defendant 7. 
1 + | 





ae | | j 
Padmalav, Gagendra, Chakradhar, 
' Defendant 1 Defendant 2 Defendant 3 


It is common ground that for nearly forty years before his 
death in 1914 Narsingh was the karta of the joint family, and 
the plaintiff's husband, Abhimanyu, was the sole representative 
by bigth of the junior branch, and was at any time after attain- 
ing majority entitled to separate, and if there had beem no adop- 
tion by his father, Kulamoni, to take half of the family property 


lc Ae ee 
° *Article 116 is a clerical error for Art. 118—K J R 
1. (1924) L,R, 51 T.A. 220; L.R. 48 Bom. 411: 46 M.L.J. 598 (P.Ç). 


o. 
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on partition, leaving the other, halí for Narsingh, his five sons 
and their issue. Further, aceérding to the evidence Abhimanyu 
was an unsatisfactory member of the family, and did not attend 
to the family business or look after the management of their 
estates. His widow says that he was known in the village as 
the “Mad Babu,” and latterly he spent most of his time in a 
giatch akra which he had built for the amusement of himself 
and his friends in the village. The word is translated dancing 
saloon in the judgment of the High Court, and it would appear 
to have betn a sort of village assembly room where the enter- 
tainment would not be confined. to sauiches, but might also 
include music and other Indian forms of dancing. 


Now the case for the respondents, which receives consider- 
able support from the judgment of the High Court is that in 
this unsatisfactory state of things from his point of view, 
Narsingh at some time after Kulamoni’s death in 18/77 began 
to pass. off his second son Udaya as having been adopted by 
Kulamoni before the birth of the jatter’s own son Abhimanyu, 
and that much later Narsingh began to fabricate evidence that 
Udaya’s son Padmalav, the Ist defendant, had been adopted 
by Abhimanyu, it is now said, in the year 1903. As the defend- 
ants’ case is that Kulamoni also directed that in t@e event of 
a natural son being born to him, Udaya, the adopted son, was 
to share equally with him, the result would be to reduce Abhi- 
manyu’s share to one-fourth of what he would otherwise have 
been entitled to. 


As regards the earlier adoption in 1877, it is argued for 
tM respondent that it is in the last degree improbable that 
Kulamoni, who as shown in the judgment of the High Court, 
was a young man still in the thirties at the time of his death, and 
according to the defendants, had already had male children who, 
had died, would have adopted a son from the other branch of 
the family at a time when his own wife was enceinteand might 
bear him a natural son, as in fact she did; and it is, if possible, 


even more improbable, that he should have directed that the . 


adopted boy should share equally with the after-born natural 
son. 

Similarly, it is said to be extremely improbable that in 
1903, when he was at mest twenty-six years of age, Abhimanyu 
would have resorted to adoption merely because, as alleged by 
the defendants, his first wife, who was then only fourteen or 
fifteen, had not yet borge children and was suffering apparently 
from some disorder of the uterus. : 





| 
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In their Lordships’ opiniony these considerations of them- 
selves make it incumbent on the Court to satisfy itself that in 
each of these cases the factum of the adoption is established 
by clear and satisfactory evidence. 


The necessity is all the greater in the absence of any con- 
temporary record of the adoptions either in a deed of adoption 
or by entries in the detailed accounts which families in this posi- 
tion in India are in the habit of keeping. In the case of the 
second adoption the defendants’ own evidence is that expenses 
were incurred, which, in their Lordships’ opinion, must have 
found a place in the family accounts. Their Lordships agree 
with the High Court that the defendants’ explanation of their 
failure to produce these accounts in support of their case is 
wholly unsatisfactory, and in these circumstances, this case is 
governed by an early decision of the Board, Sootrugun v. 
Sabitra, where their Lordships observed with particular refer- 
ence to the absence of entries in the accounts which ought to 
have been forthcoming :— e 


“That in no case should the mghts of wes and daughters be trans- 
ferred to strangers or more remote relatives, unless the proof of adoption, 
by which the transfer is effected, be proved free from all suspicion of fraud 
and so consstent and probable as to leave no occasion for doubt of its 
truth.” 

This case has been followed by this Board in a more recent 
case, Diwakar*y. Chandanlal Rao* and it has next to be seen 
whether the evidence for the defendants is of this unimpeach- 


able character. 
It will be convenient in the first place to deal with the 


locumentary evidence in support of the Ist defendant’s adp- 
tion in 1903, which proves on examination to be exceedingly 


, meagre. Exhibit O is a sale-deed of the 27th April, 1909, for 


Rs. 46, of a small share in certain land in favour of Shri 
Gopinath Thakur, the village god, “through Marfatdar Padma- 
lav Achariya, minor, represented by father and guardian, Abhi- 
manyu Achariya.” Why the sale-deed to the god should have 
been effected in the name of the 1st defendant, who, as appears 
from the next document, was then five years old, rather than 
in the name of his grandfather Narsingh, the shebatt of the 
deity, is not explained, and the sale-deed, which was registered 
though it did not require registrations has every appearance of 
having been given this form for the express purpose of 
supporting the alleged adoption. 





S 2. (1834) 2 Knapp P.C. 287. ` 
3. (1916) I.L.R. 44 C. 201 at 208: 32 M.L.J. 636 (P.C) 
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It is not shown that Abhimanyu knew anything about it, 
and the fact that at the subsequent revenue settlement the first 
defendant appeared in the register as owner of the share, and 
that the public had the fullest opportunity of inspecting the 
register at several stages, does not render it probable that any 
of the pecdple in the village noticed it or that if they did they 
would have ventured or cared to interfere tn the internal affairs 
of one of the leading families in the village. 


Exhibit? C is a deed of sake of the same year for Rs. 200 
of an eight pies share in certain lands in favour of the first 
defendant, described as “Babu Padmalay Achariya, aged five 
years, son of Babu Abhimanyu Achartya,” and of Dinabandhu 
Misra, the family puroAst or priest. Here again it is not shown 
that Abhimanyu knew the property had been purchafed in the 
name of the boy Padmalav, nor is it explained why it was so 
purchased. In their Lordships’ opinion it cannot be inferred 
trom these documents that Abhimanyu knew Eat Padmalav was 
being put forward as his adopted son. 


After Abhimanyu's death in 1915 there was a suit about 
this property dealt with in Exhibit C, and a written statement 
was filed by Padmalav, the minor first defendant, Which pur- 
ports to be signed by the plaintiff as his mother and guardian, 
but she denies her signature, and there is no evidence that she 
in fact signed it or that it was explained to her. 


Narsingh died in November, 1914, and the plaintiff’s case 
is that not long before his death he effected an amicable parti- 
lio between Abhimanyu and Udaya. Abhimanyu, she says, 
denied Udaya’s adoption, but ultimately for the sake of peace 
and to avoid litigation consented to his taking a one-fourth share; 
and she has framed her suit accordingly. The Subordinate 
Judge found the separation not proved, but the plaintiff's evi- 
dence is confirmed by the evidence of the defendants’ fourth 
witness, who was called to prove the alleged adoption, and spoke 
very positively “about the separation in cross-examination. It 
is also supported by Exhibit 3, a letter from Narsingh to Abhi- 
manyu in 1913, which the Subordinate Judge appears to have 
misread. That letter shows that Abhimanyu was then pressing 
for a partition, and that the division of shares was already. far 
advanced. » The High Court, however, did not consider it neces- 
sary to record any finding on this issue. 


Abhimanyu did not long survive Narsingh, but was carried 
off, it is said, by cholera a few months later, in August, 1915, 


R—79 


P; C. 





Padmalay 
oe iya” 


Siimaa 
Fakira Dohya. 


Sir John 
Wallis. 





4 
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when his mother committed suicide, leaving the plaintiff and 
her two minor daughters as the Sole representatives of the junior 
branch of the family, apart, of course, from the alleged adoptions. 


In their Lordships’ opinion there can be no doubt that Pad- 
malay, the first defendant, officiated as Abhimanyu's son at 
his funeral ceremonies, though the plaintiff denies it. It is also 
clear that Padmalay was thenceforth treated by the family 4s 
a duly adopted son and that the plaintiff for a long time was 
not in a position to make any effective resistances as she was 
completely dependent on her husband’s family, and had no one 
to help her. ‘The defendants have put in evidence three letters 
purporting to have been written by the plaintiff about this time 
to her “brother-in-law,” Udaya, in which she signs herself 
“Padla-b@w,” or Padmalav’s mother. She denied having 
written them, and the Appellate Court considered it improbable 
that she would have used a signature which admitted the adop- 
tion, especially in view of the evidence-in-chief of the defend- 
ants’ third witness that at*this time she went by the name not 
of “Padla-bow,” but of “Sobha-bow,” or the mother of her 
daughter Sobha. «This was decidedly not the answer wanted, 
and the witness qualified it by adding that before Sobha’s birth 
——and therefore also before the ‘letters could have been written 
—she had been known as “Padla-bow.” On these grounds, and 
tiso"having regard to the evidence as to handwriting, the Appel- 
late Court held that these lefters had not been proved to have 
been writter by the plaintif. 


For the appellants it was- argued that their genuineness 
sufficiently appeared from the contents, but to this it was ans®er- 
ed that they were fabrications reproducing genuine letters with 
the necessary alterations. In their Lordships’ opinion they are 
not above suspicion, and it would be unsafe to treat them as 
decisive of the present case. They would also observe in this 
connection that what has to be prowed in this case is the factum 
of the adoption in 1903, and that on this issue admissions made 
by the plaintiff during’ her widowhood while she was entirely 
in the power of her husband’s relations would necessarily carry 
much less weight than if made at an earlier period. 

That the plaintiff had not abandoned her claims to her hus- 
bard's estate, and that the defendants were afraid of them, 
appears sufficiently, in their Lordships’ opinion, frém the steps 
they took.in 1921 to extort a renunciation from her by threats 
of criminal proceedings. While the plaintiff was absent from 
home ọn a visit to a temple, Udaya and others broke into her 


t 1 


LX] THE MADRAS LAW JOURNAL REPORTS, , 627 


house and carried off all her jewels and other valuables. When ae 
she came back she found no difficulty in getting one of Udaya’s Padmalav 
brothers and others to assist her in retaking possession. A pre- ` APUI 
text was thus afforded for launching proceedings agąinst her Siimatyla 
under section 107 of the Criminal Procedure Code in which those **k# Debra 
who had assisted her were duly joined. There is no document- Sir Jobn 
ary evidence as to these proceedings, but according to the defend- Pear 
ants, owing to the position of the family the case was taken up by 

the District Magistrate himself, and the defendants’ seventh 

witness, a Police Inspector of the Criminal Investigation Depart- 


ment, who was then at Cuttack, was appointed to investigate it. 


According to his evidence, the fourth defendant, Narsingh’s 
eldest son, who is one of the leading lawyers at Cuttack, had 
an interview with the District Magistrate at Cuttack, and was | 
asked by him to go to the village with the defendants’ fourth 
witness, Udaya’s wife’s brother, who is a manager of the Court 
of Wards, and the Police Inspector, and to bring about a settle- 
ment. It appears from the deed of compromise that they gave 
out that they were acting at the request of the Collector, and 
this in itself was calculated to overawe the plaintiff. Exactly 
what happened it is of course impossible to Say. The plaintiff s 
story is that a constable threatened to handcuff hereunless she 
signed. The defendants’ witnesses say that it took two. days 
to bring about the settlement, and that when she had communt- 
cated her acceptance to the Police Inspector the compromise was, . 
drafted by Narsingh’s eldest son, the fourth defendant. 

It is nowhere expressly stated in the compromise that 
Pgdmalay is the adopted son of Abhimanyu, but it proceeds on 
that footing and provides that the plaintiff is to live and mess 
separately from Padmalav and that he is to pay her maintenance 
which is to be a charge on his 8 annas share of the family pro- 
perty, that is to say, the share he took as Abhimanyu’s adopted ° 
son, and that he is to hand over certain articles to her, “Except 
as aforesaid, Fakira has no claim to any other property of 
Padmalav nor will Padmalav be entitled to claim any property | 
from Fakira” It thus amounted to a complete renunciation of * 
her claim to succeed to her husband’s estate. 

Both the Lower Courts have held the compromise not to 
be binding on the plaintiff and the High Court has further com- 
mented on the inadequate provision made for the plaintif and , 
her daughters and the oppressive conditions imposed upon her® 

In their Lordships’ opinion the whole of this incident far 
from dispersing the cléuds of suspicion resting upon these ° 
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pee alleged adoptions is, if anything, calculated to darken them, 
Padmalay especially having regard to the fagt that the Subordinate Judge’s 
oe finding as to the factum of the second adoption is largely based 
Srimatyia on the evidence of two of these arbitrators. Their Lordships 
agree with the learned Judges of the High Court that they were 
Sir Jobn not only near relatives but also partisans of the defengants, and 
that it would be unsafe in a case of this kind to act upon their 
evidence. 





In their Lordships’ opinion both these adoptions are most 
improbable in themselves and are not supported by the contem- 
poraneous evidence which ought to have been forthcoming. The 
High Court has dealt very fully and carefully with the oral 
evidence, and has arrived at the conclusion that it cannot be 
regarded as dispelling the grave suspicions in which the defend- 
ants’ case 1s involved; and their Lordships, after a careful and 
anxious consideration of the whole evidence, both oral and docu- 
mentary, see no reason to differ from that conclusion. In their 
opinion the appeal fails and should be dismissed with costs and 
they will humbly advise His Majesty accordingly. 


s Solicitors for appellants: Watkins and Hunter. 
Solicitors for respondent, Fakira: W.W. Box & Co. 
KJ.R. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS 


PRESENT:—Mr. JUSTICE Remity AND MR. JUSTICE 


ANANTAKRISHNA AIYAR. a 
Upadtasta Venkatalakshmamma .. Appellani* (2nd 
: Respondent) 
v. 
Garikipati Seshagiri Rao .. Respondent 
(Petitioner). 


Civil Procedure Code (V of 1908), S 48 and O 22, Rr 3, 4 and 12—- 
Pendency of execution proceeding—Death of judgment-debtor—Substitution 
Of legal representottve—lresh execution petition 1f necessary—Nature and 
< Seshagiri cejject of Rr. 3, 4 and 12 of O. 22—Apphcabihty of S 48 to application made 
Rao, in pending execution pelilion 

When an execution proceeding is commenced against a judgment-dobtor 
it canebe continued after hig death by substftuting the name of the legal 
pepresentative in the place of that of the deceased judgment-debtor in the 


— 





° ŽA.A.A.O, No. 213 of 1927, . 25th November, 1930, 
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execution petition. Itis not necessary in such a case to file a fresh execution Venkata- 
petition. i lakahmamma 


Jang Bahadur y. Bank of Upper India, Lid, (1928) L.R. 55 LA. 227: Seshagiri 
J.L.R. 3 Luck 314: 55 M.L.J. 545 (P.C.), relied on Rao, 


Palaniappa Chettiar v. Valliammai Achi, (1926) I.L.R. 50 Mad. 1: 
51 M.L.J. 745, disapproved. 


Purushottam v Rajbat, (1909) I.L.R. 34 Bom 142, Bhagwan Das v. 
Jugul Kishore, (1920) I.L.R. 42 All 570, Monmotho Nath Mitter ~v Rakal. 
Chandra Tewary, (1909) 10 C.L.J. 396, Sundayee Aumnal v. Krishnan 
Chetty, (1928) I.L.R. 51 Mad 858: 55 M.L.J- 497 and Ramanathan 
Chettiar y Ramanathan Chettiar, (1928) 30 L.W. 995, referred to. 


The general principle of the Code of Civil Procedure is that if a party 
cau take proceedings against another person and that person dies the remedy 
does not lapse but proceedings may be taken against the dead person’s 
representative. Rules 3 and 4 of O 22 do not create the nght to bring the 
legal representatives on record but merely penalise those who do not 
exercise that mght promptly. And R 12 only declares that the legislature 
did not think ıl proper to impose upon decree-holders this ptpalty 


Section 48 of the Code can apply only when a fresh execution petition 
has to be filed and not when an exccution application is made in a pending 
execution petition. 

Appeal against the order of the Court of the Subordinate 
Judge of Bapatla, dated the 3rd day of January, 1927, and 
made in Appeal No. 270 of 1925 (A.S. No. 59 of 1925 on the 
file of the District Court, Guntur) preferréd against the order 
of the Court of the District Munsif of Tenali, dated 18th 
November, 1924, in E.P. No. 125 of 1924 in O.S. No. 179 of 
1912. 


P. Satyanarayana Rao for appellant. e 
T. V. Venkatarama Atyar for respondent. 
The Court delivered the following 


œ JUDGMENTS. Reilly, J—In this case a decree was obtained Rely, J 
by the plaintiff for money against one Ramachandrayya ọn the 

29th February, 1912. After a number of other execution peti- 

tions eventually a petition, E.P. No. 125 of 1924, was put ine 

for execution of the decree against Ramachandrayya on the 

18th February, 1924. In the course of those proteedings it 

came to light that Ramachandrayya had disappeared seven or 

eight years earlier, and therefore it was presumed that he was ° 

dead. The decree-holder in those circumstances wished to pro- 

secute the same execution petition against Ramachandrayya’s 

widow as his legal representative and put in an application E.A. 

No. 543 of 1924 for that purpose on the 5th July, 1924. Jt 

will be segn that that application to treat the widow as Rama, 
chandrayya’s legal representative was put in more than 12 years 

after the date of the decree. It was contended that on account 

of that lapse of time, section 48 of the Code of Civil Procedure e 


630 ,. THE MADRAS LAW JOURNAL REPORTS, [ VOL. 


prevented the execution against the widow continuing. The 
widow took some other objections ¢o the execution in the District 
Munsif’s Court. The District Munsif overruled them all. She 
then went on appeal to the Subordinate Judge, who disposed of 
two of her contentions, including this one that execution was 
barred by S. 48 of the Code, and dismissed her appeal. She 
has therefore come to this Court on second appeal. ° 


The contention before us is that in execution proceedings, 
if the judgment-debtor dies while the proceedings arg pending, 
no legal representative of the judgment-debtor can be brought 
on record in those proceedings, but a new execution petition has 
to be presented. It is urged that in the Code there is no pro- 
cedure for adding the legal representative of a judgment-debtor 
in the course of an execution petition. If that is so, then Rama- 
chandrayya’s widow could not be added in E.P. No. 125 of 
1924, which was launched against Ramachandrayya himself, 
and by the time the application was made to take proceedings 
against the widow, in E.A. No. 543 of 1924, it was too late to 
start a new execution petition because J2 years from the date 
of the decree had elapsed. It will be seen therefore that, unless 
the decrec-holder is entitled, when his judgment-debtor dies in 
the course*of execution proceedings, to bring on record the 
judgment-debtor’s legal representative in the execution proceed- 
ings already initiated, the decree-holder in this case must fail. 


* It may be noticed that the general principles of the Code 
of Civil Procedure are that, if a party can take proceedings 
against another person and that person dies, the remedy does 
not lapse but proceedings may be taken against the dead persows 
representative. Section 146 of the Code lays down that 

“Save as otherwise provided by this Code or by any law for the time 
being in force, where any proceeding may be taken or application made by or 


against any person, then the proceeding may be taken or the application 
may be made by or against any person claiming under him” e 


So far as suits are concerned, some of course lapse with 


, the death of the defendant, and the right of suit does not sur- 


vive; but in the majority of cases this is not so. And, if a decree 
has been made, section 50 of the Code provides: 


‘Where a judgment-debtor dies before the decree has been fully satis- 
fied, the holder of the decree may apply to the Court which passed it to 
execute, the same against the legal regresentajives of the deceased i 


e In such cases the personal remedy is gone, but the remedy 
against the judgment-debtor’s estate remains. Now it cannot 
be denied, T think, that the practice in the Courts of this Presi- 
denty—and, I believe, of the rest of India—for many years has 
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been to allow legal representatives of deceased judgment-debtors 
to be brought on record in sfbsisting execution petitions and to 
allow those petitions to be prosecuted against the estate of the 
judgment-debtors represented by the legal represeftatives so 
brought on. But it is urged for the appellant, Kama- 
chandra$ya's widow, that the only machinery provided by the 
e Code for bringing legal representatives on the record is to be 
found in O. 22. Rules 3 and 4 of that Order provide for bring- 
ing on rgcord representatives of plaintiffs or defendants who 
die in the course of a suit in order that the suit may be prose- 
cuted by or against the representhtives to a finish; and R. 11 of 
that Order applies that procedure to appeals. Then at the end 
of the Order there is R. 12, which says that nothing in Rr. 3 or 
4 shall apply to execution proceedings. As Mr. Sgtyanarayana 
Rao has pointed out for the appellant, those rules were consider- 
ed by Coutts Trotter, Chief Justice and Curgenven, J., in Palani- 
appa Chettiar v. Valltaimmat Ach, in which they decided that 
the legal representative of a decrge-holder who has died during 
the pendency of an execution petition filed” by him cannot be 
substituted in his place in the execution petition and be allowed 
to continue it, but that he must start a new execution petition if 
that is available. That result was reached by the le&rned Judges 
by interpreting the rules of O. 22. As I have said, it is in 
conflict with the long-established practice of the Courts of this 
Presidency; and it will be seen that the decision involves sorpe 
very awkward, inconveriient and even ‘unjust’ consequences. If 
an execution petition is if progress and an attachment -has been 
gade and then the judgment-debtor dies, according to the prin- 
ciple adopted in Palaniappa Chettiar v. Valliammai Acla, that 
petition comes to an end and the attachment must go. The acci- 
dent that the judgment-debtor has died may therefore throw a 
most serious obstacle in the way of a diligent decree-holder. 
In the same way persons who have come-into these execution 
proceedings for rateable distribution in a proper way may be 
entirely defeated. And, ifthe decision is pressed to its logical] 
conclusion, when a judgment-debtor dies during the pendency 
of execution proceedings which have been taken on appeal or 
second appeal, the result will be that the whole proceedings fall 
to the ground and even at that late stage a new execution peti- 
tion has to be started. ° It happened that soon after the decision 
in Palaniappa Chettiar v. Valliammat Aci4,’ the question whe- 
ther it could be extended to appeals in executionemiatters came 











1, (1926) I.L.R. 50 Mad. 1: 51 M.L.J. 745, . 


Venkata- 
lakshmamma 
v. 
Seshafirl 


Rao. 





Reilly, J. 
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ee before Wallace and Tiruvenkatachariar, JJ., in Sundayee Ammnial 
v y. Krishnan Chetity’; and, although they did not definitely say 
Seshagiri they disagreed with the decision in Palaniappa Chettiar v. Valli- 
— ammai Aĉhi ` they indicated, if I may say so with respect, some- 
Reilly, J. thing very like it, and at any rate they refused to extend its prin- 
ciple to appeals in execution matters. And again, in c&ses such 
as the one before us, if a decrec-holder were properly and legallye 
prosecuting the execution of his decree by a petition put in near 

the end of the 12 years allowed by section 48 of the Code, then 

by the accident of the judgment-debtor dying a day after the 

12 years expired he for no {dull of his own would be entirely 

defeated. Those are very curious results to my mind—unreason- 

able and unjust results. It1s not clear whether they were before 

the minds of Coutts Trotter, C.J. and Curgenven, J., when they 

decided Palantappa Chettiar v. Valbarmmai Achs,’ 


Now is there any reason why legal representatives should 
not be brought on record in execution petitions? No reason has 
been suggested in the arguménts before us, no justification for 
making the law in that way. If that is the law, what has been 

° suggested for the appellant in effect is that it is a strange eccen- 
tricity of the Legislature: R. 12 of O. 22 of the Code has made 
it so in spite of the principles of the Code expressed in Ss. 50 
and 146. That is very curious, if it is so. If it was the inten- 
tion of the Legrslature to enact that in execution proceedings 
legal representatives should never be brought on record, but that, 
when a judgment-debtor or a decree-holder died, new execution 
petitions should always be started, one would have expected that 
very important provision to be put into the body of the Code itsel# 
There æ nothing of the sort in the body of the Code; but this 
rule which it is suggested has that effect is to be found in sch. 
Which contains rules subject to amendment by the various High 
Courts of the country. Indeed, speaking for myself, if 1 thought 
that R. 12 of O. 22 really had the effect that has been suggested, 
I should not hesitate to propose that this Court should with the 
Consent of the Local Government amend it, as would be within 
our powers. 

But, if we examine O. 22, do these rules really have the 

effect that is suggested? Rule 12 runs: i 
e ‘Noffiing in Kules 3, 4 and 8 shall apply to ‘proceedings in exgcution of 
° a fecree or order.’ 
eet 
° ° 1. (1926) I.L.R. 50 Mad 1: 51 M.L.J. 745. 
oe 2, (1928) I.L.R. 51 Mad. 858: 55 M.L.J. 497. 
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Now il will be seen that the rule does not say that legal 
representatives shall never bê brought on record in execution 
proceedings. If that was meant, I do not understand why it was 
not so stated directly. What R. 12 does say is, so far as we are 
concerned with it, that nothing in Rr. 3 and 4 of the Order shall 
apply to proceedings in execution of a decree or order. What is 
gi that R. 4, with which we are more immediately concerned in 
this case, says? It provides that, when a defendant dies in the 
course of a suit and the right to sue survives, the Court on an 
application made in that behalf shall cause the legal representa- 
tive of the deceased defendant to be made a party and shall 
proceed with the suit; and then in sub-rule (3) comes an 
important provision— 

‘Where within the time limited by law no application ıs made under 
sub-rule (1), the suit shall abate as against the deceased d&fendant”’; 
and, as we know, the time allowed by law is very brief, only 
90 days. Rule 3 contains similar provisions relating to the death 
of the plaintiff. Well, R. 12 says those provisions shall not apply 
to execution proceedings. What fs the resuk of that? If we 
take R. 4 and R. 12 together in their literal meaning, it amounts 
to this: if instead of a defendant dying irf the course of a suit 
a judgment-debtor dies while an execution petition g-gainst him 
is pending, then the provision in R. 4 that on an application 
the Court is bound to bring the legal representative of the deceas- 
ed person on record does not apply; and it also means that, if 
no application is made to bring a legal representative on record 
within the time allowed, the provision that the proceedings abate 
does not apply. That is the literal meaning of saying that 
Im 4 does not apply to execution proceedings. I think, if we 
examine the matter, it is not unreasonable that the rules inaregard 
to suits should be different from the rules in regard to execu- 
tion. If a suit is going on in a Court, the Court is interested 
in seeing that that suit is disposed of promptly, both for the 
sake of its own business and out of fairness to other parties 
concerned. It is reasonable that, if a defendant dies and the 
right to sue survives, the plaintiff should be required under a 
penalty to make up his mind promptly whether he is going to 
continue to trouble the Court with that suit. It would be un- 
reasonable that the suit should be left for a very long time 
pending on the Court’s fle whjle the plaintiff made up his mind 
what heewas going to do about it, having already launched ig. 
But, when we come to execution proceedings, after a decision 
has been, given between the parties and a decree hab been made, 
the Court is not interested in urging the decree-holder to press 

R—80 l 
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on wrth his execution. It matters nothing to the Court if the 
decree-holder takes the full time allowed by law for his execu- 
tion proceedings or drops them altogether. There is no reason 
to introduce a provision that, if a decree-holder does not execute 
his decree promptly, the whole execution shall abate and he 
shall lose his decree. There would be no object in suck a provi- 
sion. Nor is it really necessary that, there should be such a provi» 
sion even in regard to any particular execution petition. If the 
decree-holder applies to execute the decree by arrest and the 
judgment-debtor dies, that matter is finished. If he applies to 
execute by attachment and sale and the judgment-debtor dies, 
and the decree-holder is dilatory and does not do any- 
thing in the way of proceeding with his execution 
petition, it is always open to the Court to say that he is in default 
and to raise the attachment. Apart from that the fact that he 
does not prosecute his execution petition does not inconvenience 
or trouble any one. So that, although it is perfectly reasonable 
that there should be penalties provided by our procedure to 
make plaintiffs prdsecute their suits promptly, even if a defend- 
ant dies, by taking steps to bring the legal representative on 
record subject to a Very severe penalty if they do not take those 
steps with gromptness, there is no necessity for such a procedure 
in regard to execution proceedings. In that view of the matter 
Rr. 3 and 4 of O. 22 of the Code are not necessary for execution 
proceedings and are not really suitable to them; and I think it 
extremely probable that is why the Legislature provided in R. 12 
of O. 22 that they should not apply to execution proceedings. 

It has been asked by Mr. Satyanarayana Rao, if Rr. 3 and 
4 of O. 22 do not apply to execution proceedings, where is fe 
machinery for bringing the legal representatives on record at 
all in executiop proceedings? He suggests that it is only because 
there is machinery provided in O. 22 that legal representatives 
can be brought on record in suits and appeals, and that, if that 
machinery 1s absent so far as execution proceedings are concern- 
ed, then there is no means of bringing legal representatives on 


“record in them. But is it right to assume that explicit machinery 


must be provided by the Code for bringing legal representatives 
on record? If Rr. 3 and 4 of O. 22 were not there, would it 
follow that no legal representatives could be brought on record 
in suitg or appeals? We have toeremember that there is S. 146 
@i the Code, which provides the principle. Suppostmg for a 
moment that Rr. 3 and 4 of O. 22 were not there, in the face 
of S. 146 could we assume that, if a,defendant died in the 
coufse of a suit, the only thing that a plaintiff could do would 
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be to start a new suit, which might well be time-barred then? 
Would that be the result? Stirely the Courts are not so help- 
less as that. As Mr. Justice Kumaraswami Sastri said in 
Mithtah Chettiar vy. Govinddoss Krishtadoss, : 


“Where rights are conferred by the sections of the Code and no 
provision i made for a particular set of facts I think Courts ought to 
apply the provwsions of the rules which are nearest in point, with such 
modifications as may be necessary, and not refuse relief on the ground that 
the legislature has not made provision for a particular case, though within 
the generality of a section of the Code. The object of section 151 18 to give 
stich power # Courts and lo prevent a failure of justice” 


I think the correct view is that, if Rr. 3 and 4 of O. 22 
were not there, still, if a defendant died and the right to sue 
survived, the plaintiff could bring on record the legal representa- 
tive of the defendant, and we should have to let him do so. 
Otherwise we should be denying him his kgal rendy. But in 
the absence of those rules he would have three years for doing 
it under Ait. 181 of the Limitation Act. That would be very 
inconveniently long; and for that reason Rr. 3 and 4 of O. 22 
have been enacted to ensure that such a long time is not occu- 
pied but that, if legal representatives are to be brought on record, 
they are brought on record promptly subject to the penalty of 
abatement when that is not done. Indeed it may Qe said that 
those rules do not create the right to bring legal representatives 
on record but penalise those who do not exercise that right 
promptly. . 

But it is a fact that the learned Judges in Palaniappa 
Chettiar v. Valiamımai Aci# took a different view of the posi- 
tion, as they said in effect that R. 12 of O. 22 settled the matter, 
al without going further into it they decided that the practice 
of our Courts long in vogue was illegal. But, if I may say so 
with great respect, I doubt whether they examined the actual 
wording of R. 12 with sufficient care. They said: ° 


“By R 12 this rule (that is R 3) ıs expressly rendered inapplicable 
to execution proceedings, an expression of intention on thé part of the 
framers of the rules so clear that ıt 1s really unnecessary to look further’’; 


and therefore they did not look into the consequences nor con-* 


sider the existing practice nor refer to the earlier cases on the 
subject. It is possible that certain important cases were not 
brought to their notice; at any rate they are not mentioned in 
their judgment. But with all respect I cannot agree with their 
view of the actual wording of R. 12. It does not lay dowh that 
no legal representative shall be brought on record in execution 
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proceedings but merely states that nothing in Rr. 3, 4 and 8 of 
that order shall apply to executién proceedings The meaning 
attributed to R. 12 by the learned Judges is not explicitly 
expressed in it nor, as far as I can see, necessarily implied in it. 


One of the important cases not mentioned by the learned 
Judges is Purushottam v. Rajbat.4 That was a case de&ling with 
the Code of 1882. It was the view of the Bombay High Court 
that the sections of that Code which correspond with the rules 
now in O. 22 were not applicable to execution proceedings. 
Nevertheless in that case the learned Bombay Judges, holding 
the view that those sections were not applicable to execution 
proceedings, laid down that in an execution petition, if the judg- 
ment-debtor died, his legal representative could be brought on 
record, thee very point before us. Bhagwan Das v. Jugul 
Kishore® is perhaps an even more interesting case because it 
deals with the present Code. There again in spite of R- 12 of 
O. 22 having stated that nothing in Rr. 3 and 4 shall apply. te 
execution petitions, the learmed Judges of the Allahabad High 
Court decided that there was still a power in the Court to bring 
on record the legal representative of the deceased judgment- 
debtor in the course of an existing execution petition. And a 
similar viely was expressed by two learned Judges of the Cal- 
cutta High Court in Mommotho Naih Mitter v. Rakal Chandra 
Tewary’ in respect of a decree-holder dying in the course of an 
execution petition. That is a case which would have been of 
even more interest to the learned Chief Justice and Curgenven, 
J.. if it had been brought to their notice in the argument in Palant- 
appa Chettiar v. Valtammat Ach. With the greatest respgct 
it appears to me that the value of the decision in Palantappa 
Cheitiar v. Valltammai Ach cannot but be affected by the fact 


: that those earlier decisions were not noticed. However we are 


not dealing with exactly the sare question here as was before 
the learned Judges in Palantappa Chettiar v. Valiammais Achi t 
though the principle of their decision would apply to this case. 


e That case, as I have said, concerned a decree-holder. He was 


actually a transferee decree-holder, who died in the course of 
execution proceedings, and the question was whether his legal 
representative could be brought on to continue the same execu- 
tion petition. Here we are dealing with a slightly different 
quest#on, whether, when a judgmient-débtor dies in the course of 
“execution proceedings, his legal representative can Be brought 





1. (1926) I.L.R. 50 M. 1 51 M.L J. 745 
of. ae I.L.R. 34 B 142. 5 (f920) I.L.R. 42 A. 570. 
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on record in thoSe very execution proceedings. As I have 
mentioned, Wallace and Tirwvenkatachariar, JJ., in Sundayee 
Ammal v. Krishnan Chetty? were not prepared to press the deci- 
sion in Palamappa Chettiar v. Valliamnias Ach? to its logical con-: 


clusion so far as appeals in excctition matters were concerned. 


But we get much nearer to the question now before us in the 
opinion expressed by Wallace and Madhavan Nair, JJ., in Rama- 
Nathan Chettiar v. Ramanathan Chettiar." There they definitely 
express the opinion that the decision in Palaniappa Chettiar v. 
Vallianunas Ach? could not be applied to judement-debtors.. 
And Jackson, J., sitting alone, ie CMS.A. No. 140 of 1928 
expressly refused to apply Palantappa Chettiar v. Valliammat 
Ach to the case of a judgment-debtor As he remarked in 
(hat case, the Privy Council have given us guidance in this 
matter in Jang Bahadur v. Bank of Upper India, Litd.* It is 
there remarked: 


“IE the yudgment-debtor dies before any such certificate is issued the 
Court of transfe: does not lose its jwisdiction over the execution proceed- 
ig, Which does not abate by reason ofethe death But before execution 
cau proceed against the legal representative of the deceased judgement-debtor 
the decrec-holder must get an order for substitution from the Court which 
passed the decree.” . ° 


There is an indication that in the view of the Pgvy Council 
substitution of the legal representative for a deceased judgment- 
debtor is possible, and, as I understand the passage, substitution 
in an existing execution petition. Now, threes learned Judges 
of this Court having dissented from the principle of Palaniappd 
Cheitiar v. Valliammai Ach and their dissent appearing to be 
supported by the opinion of their Lordships of the Privy Council, 
Ifo not think we need feel ourselves bound by Palaniappa 
Chettiar v. Valliammai Achi in this case. That beingeso, in 
my opinion there is no doubt that Ramachandrayya’s widow 
could properly be brought on record as his representative ine 
E.P. No. 125 of 1924, which was presented within 12 years 
of the date of the decree, and therefore section “48 of the 
Code, which bars fresh applications for execution made more 
than 12 years from the date of the decree, is no obstacle in the ° 
decree-holder’s way. 

As I have said, there were other objections to the execu- 
tion of the decree raised by Ramachandrayya’s widow before 
the Lower Courts. Her objection that the previous exgeution 
petitions had not been in accordance with law has not been press- 
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ed before us.. The learned Subordinate Judge thought it un- 
necessary to go into what he called “the merits of the case,” as 
he was of opinion that, when the District Munsif brought the 
_ widow on record as Ramachandrayya’s legal representative be- 
` fore making his final order and she did not appeal against that, 
her present contentions became res judicata against hêr, a view 
which cannot be supported, and that S. 128 of the Transfer of 
Property Act could be applied in these proceedings, which con- 
tention is not pressed for the decree-holder before ug. By “the 
merits” the learned Subordinate Judge apparently referred to the 
widow’s contention that she Mad received the property concern- 
ed by a gift from Ramachandrayya in 1910. The decree-holder 
maintained that that gift was a sham transfer. The learned 
Judge has not decided that question. It is not enough merely 
to bring Ramachandrayya’s widow on record as his legal re- 
presentative: the decree-holder has to make out his right to pro- 
ceed against the property as part of Ramachandrayya’s estate. 
Therefore, although I do nọt agree with the contention urged 
for the appellant here, it appears to me necessary that this execu- 
tion petition should go back to the Subordinate Judge for fresh 
disposal on the remaining question, whether the property con- 
cerned is Ramachandrayya’s property, that is, part of his estate. 
I therefore propose that the order of the learned Subordinate 
Judge be set aside and the appeal before him be remanded to 
him for fresh disposal and that the costs of this appeal should 
abide and follow the Subordinate Judge’s decision. 


Anantakrishna Atyar, J—I agree. As this case raises a 
question of importance, I directed, when it came on for hearfmg 
beforg me, that it should be posted before a Bench. I should 
like to add a few words of my own, having regard to the 


«importance of the question. 


After obtaining a money decree in O.S. No. 179 of, 1912, 
the decree-holder filed several petitions for execution of the 
decree. The last of such execution petitions with which we are 


* now concerned here was filed on the 18th February, 1924—+the 


date of the decree being 29th February, 1912. The judgment- 
debtor having been absent from the country and not having 
been heard of for 8 or 9 years, the decree-holder applied to 
have his legal representative—his widow—brought on the record 
with a view to proceed, with his main execution petitién. When 
he made that application on Sth July, 1924, more than 12 years 
had elapsed from the date of the decree; the legal representative 
of the judgment-debtor raised the objection that execution of the 
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decree was harred by virtue of the provisions of S. 48 of the Code rene 
of Civil Procedure. It was Also argued on behalf of the legal 
representative that in such circumstances the proper procedure 
that the decree-holder should adopt was to file a fresh execution 
petition, and that it was not open to him, in the course of the exe- kishne 
cution pefition that was pending, to apply for orders regarding Alyar, J. 
the substitution of the legal representative of the judgment- 

debtor. In support of this contention, the decision in Palaniappa 

Chettiar v. Valltammat Acht was relied on. The Lower Courts, 

however, decided against the contention of the legal representa- 

tive of the judgment-debtor, and alfowed execution to issue on the 

ground that the question was res judicata by virtue of a prior 

order against which no appeal had been preferred by the judg- 
ment-debtor’s legal representative. Therefore this, Civil Mis- 

cellaneous Second Appeal has been preferred by the legal 
representative of the judgment-debtor. 





I may at once state that the Lower Appellate Court’s view 
iat the question is res judicata ha$ not been sought to be sup- 
ported before us (and, im my view, quite properly) by the learn- 
ed advocate for the respondent. I proceedeto consider the two 
main contentions raised by the appellant. It will be.convenient 

i — ? 
to take the second contention first. 


The second of the iwo main contentions that were raised 
before us is based on the decision of this Colirt in the case, 
reported in Palattappa Chettiar v. Valliammat Ach®: and 
though that case related to the death of the decree-holder, and 
not, as is the case before us, of the judgment-debtér, yet as 
m&@hy of the arguments applicable to the case of the death of a 
decree-holder would have weight in considering the deciston of 
a similar question arising in the case of the death of a judgment- 
debtor, we were anxious to consider how exactly the matter ° 
stands, having regard to the provisions of the Code and to the 
decisions of Courts here and elsewhere. Before proceeding to 
discuss the question further, I may mention that the decision R 
in Palamappa Chettiar v, Valliammai Achi worked a very im- 
portant change in the practice which was till then prevailing 
here, having regard to the consequences of that decision so far 
as the legal representative of the decree-holder was concerned. 
If the only remedy open to the begal representative of a degeased 
decree-holder in such a case be to file a fresh execution petitions 
then fresh pleas of limitation might be open to the judgment- 
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debtor, the intervening period affording him basis for such con- 
tention. Attachments which wete effected pending the prior 
execution petition would prima facie no longer be available when 
a fresh ‘execution petition is filed. The advantage which a 
decree-holder has, as a result of his having filed execution peti- 
tion, such as the right to share in the proceeds of auetion salcs 
held by the same Court after the filing of such execution petition, 
might not be necessarily available to him on such fresh execution, 
petition. Other disadvantages to the decree-holder’s representa- 
tive also could be readily imagined, so that the decision in Palant- 
appa Chetitar v. Valliaminat Achi did not only affect the practice 
as it prevailed till then, but also substantially affected the mght 
of the legal representative of the decree-holder. All the same, 
if such reqilts necessarily or properly follow trom the provi- 
sions of the Code, then, any remedy to avoid such results should 
be sought elsewhere. In Palaniappa Chettiar v. Valhammai 
Achi * the learned Judge sitting on the Original Side of this Court 
had an execution petition pending before him. When such 
petition was pending, the decree-holder died and an application 
was made to have the deceased decree-folder’s legal representa- 
tive brought on the fecord. The learned Judge passed orders sub- 
stituting te name of the legal representative in the place of the 
decree-holder, with a view to proceed further with the execution 
petition that was pending. The matter was taken on appeal by the 
judgment-debtér. The two Icarned Judges, heiore whom the 
appeal came, reversed the trial Judge’s order and held that it 
followed from the provisions of O. 22 of the Code of Civil 
Procedure that the only remedy open to the legal representative 
of a decree-holder in such circumstances was to file a feesh 
execution petition. .The grounds on which the judgment was 
based appear at page 4 of the report. In answer to the con- 
tention that under S. 146 and under O. 22, R. 16 it was open 
to a persqn on whom rights devolved by operation of law, etc., 
to take steps to carry on further proceedings, their Lordships 
observed as follows: 


“At the same time we do not accept the argument that becanse this 
rule (O. 21, R. 16) lays one method of proceeding with execution it excludes 
any other method. For an answer to the question raised, ıt is necessary 
to go ta O 22, which relates to death, marriage and insolyency of parties. 
Rules 3 and 4 of this Order 1especlively provide for the substitution during 
the cemrse of a suit of the legal representative for a deceased plaintiff or a 
@leceased defendant; and construing the word ‘suit’ so as to emprace execu- 
tion proceedings, R 3 would furnish the required authority. By R. 12, 
however, thig rule (with two others) is expressly rendered inapplicable to 
oo nee 
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execution proceedings, an expression of intention on the part of the framers 
of the rules so clear that it is really unnecessary to look further.” 


Holding therefore that the case before the Court was speci- 
fically dealt with in Rr. 3 and 4 of O. 22 and that section 146 of 
the Code of Civil Procedure could not apply to such a case, 
the Court came to the conclusion that it was not open to the 
„legal representative of the decree-holder to apply to have his 
name substituted in the place of the deceased decree-holder in 
the execution petition already pending. 


I hav® quoted the material portion of the judgment of the 
Court, and I gather that the basis ef the decision is R. 12 of O. 22 
read with Rr. 3 and 4. Turning to Rr. 3, 4 and 8, what one 
finds is that the Legislature has provided for abatement of Swusis 
if the plaintiff who is dominus litus in such matters should not 
proceed to take steps to bring the legal represefitative of a 
deceased defendant or a deceased plaintiff, as the case might be, 
within the time allowed by law. The suit is declared to have 
abated with reference to the deceased parties. Now to declare 
that a suit abates wholly or in part is to impese a penalty upon 
a person for not takifg steps which the law requires him to 
take in proper time. Order 22, R. 12, as Ieread it, only declares 
that the Legislature did not think it proper to ipnpose upon 
decree-holders this penalty, and I am not able to gather anything 
further from the provisions of O. 22. One may recall to one’s 
mind several rules of practice which are made agplicable to suits, 
but which are not applicable to execution petitions. It is ndt 
necessary for me to elaborate on this matter. Ii a plaintiff 
should not appear on the date fixed for the hearing Qf his suit, 
(Mn the suit is dismissed. It is not open to him to file a fresh 
suit except under particular circumstances. His osdinary 
remedy is to have the old suit restored to the file and to have 
the relief prayed for therein granted to him in that suit. But 
in the case of execution petitions, greater latitude has been, 
for obvious reasons, allowed to a decree-holder. ° A decree- 
holder who does not promptly and expeditiously carry on pro- 


ceedings in execution but allows his petition to be dismissed * 


because proper steps have not been taken by him is not thereby 
denied, the relief claimed for, for all time. He is, subject to 
question of limitation which I am not considering here, entitled 
to file a fresh execution.petitign seeking the same reliefs. As I 
said, there are also other rules of procedure applicable fo suits 
but not applicable to execution petitions. These rules have been 
recognised by Indian ‚Courts long prior to the enactment of 
O. 22, R. 12 in the Code of 1908. It has been laid down ¢hat, 
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though a decree-holder has, just like a plaintiff, the right to 
have the legal representative of the deceased judgment-debtor 
substituted in the original execution petition and to go on with 
the same Lill complete effectual relief is afforded to him in exe- 
cution, he is not bound to do so, and that principle of abate- 
ment does not apply to execution petitions. In fact, that dis- 
ability is not cast on decree-holders in respect of execution peti- 
tions; but decree-holder’s legal representatives are given an option, 
of which they may avail themselves or not, in the circumstances. 
To construe that O. 22, R. 12 casts an obligation on fhe decree- 
holders in such circumstances and practically applies to them the 
principle of abatement—(with the only difference that the filing 
of a fresh execution petition is allowed )—would, I think, work 
a great change in the procedure relating to execution of decrees 
as it was unflerstood at the time when the new Code was passed; 
and, in the absence of definite indication on the part of the 
Legislature making such an intention clear, I do not think we 
would be justified in inferring that that was the intention of the 
Legislature. ° ‘ 


Now, this question, namely, how far the doctrine of abate- 
ment applied to exectition petitions and whether on the death of 
a judgmentsdebtor or a decree-holder pending an execution 
petition, applications are maintainable for the substitution of the 
legal representative of the deceased, came for consideration 
before the Courts in India long before the Code of 1908. The 
earliest case relating to the death of a decree-holder would seem 
to be the case in Gulabdas v. Lakshman Narhar® referred to in 
Bhagwan*Das v. Jugul Kishore Two cases relating to the 
death of judgment-debtors during the pendency of executiOn 
petitions were brought to our notice. In Purushottam v. Raj- 
bas * the learned Chief Justice of the Bombay High Court and 
Batchelor, J., had a case where the judgment-debtor died before 
execution of the decree was completed. They held that, when 
execution proceedings were commenced against the judgment- 


debtor, they could be continued after his death by substituting 


the name of the legal representative in the place of that of the 
deceased judgment-debtor in the execution petition, and that 
it was not necessary to file a fresh execution petition under the 
provisions of S. 235 of the prior Code. They remarked at 
page Wl that an earlier case quoted before them decided “that 
sections 361 to 372 of the Code did not relate to txecution 
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proceedings.” After discussing the matter further they 
observed: á 


“We think therefore that there is no objection to the continuance of 
the execution proceeding against the present respondent without fresh appli- 
cation under section 235.” 


Thus, it is clear that, even before the Legislature enacted 
¿under O. 22, R. 12 that the provisions of Rr. 3, 4 and 8 do not 
apply to execution proceedings, Courts had decided that the 
corresponding provisions of the prior Code did not apply to 
execution *proceedings, and in spite of the same, Courts have 
exercised their jurisdiction in the matter by allowing the name 
of the legal representative to be substituted in the place of the 
deceased party in the original execution petition, and by direct- 
ing that the proceedings in execution should proceed further, 
and that it was not necessary to file a fresh execufion petition. 


After the Code of 1908, the question was raised before the 
Allahabad High Court in the case reported in Bhagwan Das v. 
Jugul Kishore.” There, after the attachment of the judgment- 
debtor’s property in execution of a money de¢ree, the judgment- 
debtor died. The Court held that the decree-holder was not 
bound, on peril of his execution petition abating, to bring upon 
the record the legal representative of the judgmengdebtor and 
that, so long as the execution of the decree was not barred by 
limitation, he could execute it against the legal representative of 
the deceased judgment-debtor. The learned Judges went further 
and added: i 


‘‘On the other hand, there is no bar to the decree-holder, if so advised, 
in applying to have the legal representative made a party to the execution 


pgfecdings.” 

It should be noticed that in the case of a suit it is obligatory 
on the plaintiff or his legal representative to file the necessary 
application in time to avoid abatement, and it is not open to him 
to file a fresh plaint. In the case of execution petitions, the 
Court held in Bhagwan Das v. Jugul Kishore’ that While it was 
open to the decree-holder to apply in the pending execution peti- 
tion to have the legal representative’s name substituted, it was* 
_ also open to him, if he was so advised, and if there be no bar 
of limitation, or any other bar, to drop the pending proceedings 
and to file a fresh execution petition. At page 572 the learned 
Judges observed: í : 

“Rule 12 distinctly shows that this rule shall not apply to executiqn 


proceedings, that is, that it 1s not compulsory upon a decree-holder to have 
the names of the heirs brought upon the record in that way, oy penalty of his 


ea a a a eS 
5. (1920) I.L.R. 42 A, 570. ° 


Venkata- 
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decree abating It is open to him to apply under section 50 of the Act for 
execution of his decree as against the heirs. But there is nothing in the 
Code of Civil Procedure which lays it down that a Court cannot bring the 
heirs of a judgment-debtor upon the record in execution proceedings and 
continue with them, nor 1s there anything in the law which lays it down 
that on the death of the E any pending execution proceeding 
shall abate.” > 


They added later on: . 


“It is nowhere held that execution proceedings must abate on the death 
ef the judgment-debtor. If the decision of the Court below be correct, then, 
on the abatement of these proceedings, the attachment would ®cease and it 
would be open to the heirs to dispage of the property before it could be re- 
attached under a fresh execution proceeding.” 


The matter was considered by the Calcutta High Court in 
the case reported in Monmotho Nath Mttter v. Rakal Chandra 
Tewary.” P should like to quote one or two sentences from the 
judgment of Mookerjee, J., in that case at page 399. A preli- 
minary objection was taken before the learned Judge that upon 
the death of the applicant, her legal representatives were not 
entitled to prosecute the appeal; and, in support of that proposi- 
tion, reliance was placed upon O. 22, R® 12 of the Code. The 
learned Judge characterised the objection in the following terms: 

“This prdiminary objection is of a somewhat novel character and would 


not be worthy of serious consideration but for the insistence with which it 
has been pressed.” 


. Lhe learned Judge, after stating that even before the enact- 
ment of the present Code, Courts had held that the corresponding 
provisions of the prior Code did not apply to execution pro- 
ceedings dnd that Courts had power to bring the legal representa- 
tives of deceased decree-holders and judgment-debtors on rec&td 
in pentling execution petitions, observed that “the effect of R. 12 
of O. 22 does not in any way nullify that practice.” The Privy 
‘Council in the case reported in Jang Bahadur v. Bank of Upper 
India, Lid.= had occasion to note the practice in such mattess. At 
page 233 in Vol. 55, Indian Appeals, their Lordships observed 


as follows:— 


‘Tf the yudgment-debtor dies before any such certificate is issued (certi- 
ficate as regards complete satisfaction of the decree), the Court of transfer ° 
does not lose its jurisdiction over the execution proceeding, which does not 
abate by reason of the death. But before execution can proceed against 
the legal representative of the deceased judgment-debtor the decree-holder 
must ge an order for substitution front the COurt which passen the decree. 
his is a matter of procedure and not of jurisdiction.” 


a ee ce ee ee eee eee 
6. (1909) 10 C.L.J. 396. 
8. (fo28) LR. 55 LA. 227 at 233: ILR. 3 Luck. 314: 55 M.L.J. 545 (P.C). 


Lx] THE MADRAS LAW JOURNAL REPORTS. e 645 


The passage quoted from Jang Bahadur v. Bank of Upper 
India would seem to lay it down as clear law that execution pro- 
ceedings do not abate by reason of the death of any of the parties 
to the same, and also that in the case of death of the jadgment- 
debtor during the pendency of the execution petition the decree- 
holder mast get “an order for substitution” from the proper 
Court. This is clearly against the contention that in such cases 
execution proceedings “abate” (or, as it was said “lapse”? or 
“in any other way become infructuous’’), and that the only 
remedy open to the decree-holder in such circumstances is to 
file a fresh petition for execution. ° 


It further seems to me that certain observations made by 

Sir John Wallis, C.J. and Kumaraswami Sastri, J., in the Full 
Bench case, Muthiah Chettiar v. Govinddoss Krishnadpss* furnish 
answers to the contentions raised before us by Mr. P. Satya- 
narayana Rao, the learned advocate for the appellant. At 
page 924 this is what the learned Chief Justice says: 

“It (the Code) expressly provides by O 22, R. 12 that nothing in 
Rr 3, 4 and 8 of that Order, which provide for abatéments, shall apply to 
execution.” g 

I take that to be a pronouncement (on‘a question on which 
there have been prior pronouncements of Courts to sinplar effect) 
that the doctrine of abatement does not apply to execution pro- 
ceedings, and that is what is laid down in R. 12 of O. 22. If 
that be so, there is absolutely no ground for putting a construc- 
tion on R. 12 which not only is contrary to the settled practice of 
Courts but which also involves at the same time Serious conse- 
quences prejudicial to decree-holders. But the learned advocate 
foPthe appellant asked, what is the provision of the Code which 
would authorise the Court to pass “orders of substitutien” in 
such cases? To that question, Mr. Justice Kumaraswami Sastri’s 
opinion ‘delivered in the Full Bench case contains the’ 
necessary answer. This is what the learned Judge says at p. 932: 

‘Where rights are conferred by the sections of the Code and no provi- 
sion is made for a particular sct of facts I think Courts ought to apply 
the provisions of the rules which are nearest in point, with such modifica- 
tions as may be necessary, and not refuse relief on the ground that the 
Legislature has not made provision for a particular case, though within 


the generality of a section of the Code The object of section 151 is to 
give such power to Courts and to prevent a failure of justice.” 


As the Code gives 2 decree-holder the right to execyte his 
decree til complete satisfaction is rendered if the circumstances 


r 





3. (1921) I.L 


.F>. 44 M. 919: 41 M.L J. 316 (F.B.). 
8. (1928) L.R. 55 I.A. 227: I 3 


L.R. 3 Luck 314: 55 M.L.J. 545 (P°C). 


Venkata- 
lakshmamma 
v. 
Seshagim 
Rao. 





Ananta- 
krishna 
Alyar, J. 





~ 


646 eœ THE MADRAS LAW JOURNAL REPORTS [ VOL. 


of the judgment-debtor permit the same, (subject to the law of 
limitation and some other provésions enacted in this behalf), 
it is open to the decree-holder to seek the assistance of the 
Court in-all matters in which such assistance is necessary to give 
him the benefit of the complete realisation of his decree; and if 
the Court finds that no specific provisions exist in the Code tn 
respect of any contingency that might happen, it is open to the 
Court to mould its procedure according to the equities of the 
case. It therefore seems to me that having regard to the prin- 
ciples applicable to the case, the prior practice, and the decisions 
of the various Courts on thfis question, one should avoid the 
consequences which would follow if we accept the appellant’s 
contention, if it be legitimately possible to do so. I am glad 
that, after elaborate and learned arguments that were address- 
ed to us by the learned advocates in this case, materials have 
been placed before us which enable us to answer the question 
in a way which would avoid injustice. 


Having said» so much With reference to the general prin- 
ciples applicable to procedure applicablé to execution, I proceed 
to note thai our attention was drawn to a decision in Sundayee 
Ammal v., Krislman Chetty? by Mr. Justice Wallace and Mr. 
Justice Thiruvenkatachariar, where the applicability of Palas- 
appa Chettiar v. Valliammat Ach? to an execution appeal was 
raised. As I read the judgment of the learned Judges, they 
“apparently did not feel quite sure about the ground on which 
Palaniappa Chettiar v. Valliammat Acht? was based, but they 
thought that, for disposal of the matter immediately before 
them, it was enough to express the opinion that they wouldaot 
be prepared to extend the principle of the decision in Palamappa 
Chettiar v. Valliainmai Achi! But the matter came again before 
~Mr. Justice Wallace and Mr. Justice Madhavan Nair in Kama- 
nathan Chettiar v. Ramanathan Chettiar." It is said that the 
observatio&s made by the learned Judges in that case were not 
strictly necessary for the decision of the case. But they were 

° making observations on a question of practice, and, tor my part. 
I attach great weight to pronouncements from learned Judges on 
matters of procedure. Now, at pp. 1004 and 1005 in Ramanathan 
Chettiar v. Ramanathan Chettiar’ there are passages in the judg- 
ment irom which it is clear that the Jearned Judges were not 


o_O. SO oor ssaer ass — 


1, (1926) I.L.R. 50 M 1: 51 M.L.J. 745. 
2 (1928) I L.R. 51M 858: 55.M.L.J. 497. 
$ 7. (1928) 30 L.W. 995. p 
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Prepared to accept the soundness of the principle laid down in Venkata- 


p : : : lakshmamma 
Palaniappa Chettiar v. Valliammat Achi. They observed: v. 
“The Court has clearly junsdiction to go on with the execution pro- sie ei 
ceedings and to receive an application to bring on necessary .parties if pee 
such are necessary. Does then the death of original judgment-debtor Ananta- 
dunng the pendency of the execution proceedings entail in kaw the issue krishna 
of a fresh enotice to his legal representatives?” Alyar, J. 


e After discussing the question further, they expressed their 
view in the following terms:— 


““It is obviously not the law that the moment the judgment-debtor in 
an execution®petition dies, the Court loses jurisdiction in the matter, and 
the execution petition collapses” 


These observations related to the death of the Judgment- 
debtor, pending the execution petition, and therefore are exactly 
applicable to the case before us. Mr. Justice Jackson sitting as 
a single Judge also expressed similar views in C.M.S%. No. 140 
of 1928. 

Having regard to these later pronouncements made by 
learned Judges of this Court, to the previous law and practice 
relating to such important matter af proceedings in execution of 
decrees, to the opinions expressed by learned Judges of Bombay. 
Allahabad and Calcutta, with no course ofedecisions contra in ° 
our Court, and, finally,—(and this should by itself pe conclu- 
sive of the question)—having regard to the passages quoted 
from the decision of the Privy Council in Jang Bahadur v. 
Bank of Upper India, Ltd.* I think that we.should not be e 
justified in, reading O. 22, R. 12 in the way we are asked to do® 
by the learned advocate for the appellant. 

The other main contention raised by the learned, advocate 
fom the appellant that the application in question filed 
in the execution petition is barred under the provisions of sec- 
tion 48 of the Code, in my opinion, also fails, because section 48 
of the Code would apply only when a fresh execution petition. 
has to be filed, and not when an execution application is made in 
a pending execution petition. (The rules framed by’ this High 
Court draw a distinction between an Execution Petition (E.P.). 
and an Execution Application (E.A.), the latter term being ° 
applied to the media by which further and other steps are sought 
to be taken in the main matter of execution and in a pending 
execution petition). I therefore overrule the main contentions 
raised by the learned advocate for the appellant. 

I alsq agree with my learned brother that the decisfén of ° 
the Lower Appellate Court on the question of res judicata is 
$$ SSS 


1 (1926) I.LeR. 50 M. 1: 51 M.L.J. 745 =. 
8. (1928) L.R. 55 I.A. 227: I.L.R. 3 Luck 314: 55 M.L.J. 545 (PẸ). 
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not sustainable in the circumstances, and that the appeal must be 
remanded to the Lower Appellate Court for fresh disposal I 
also agree in the order as to costs proposed by him. 


B.V.V: Appeal remanded. 


PRIVY COUNCIL. è 


[On appeal from the Court of the Judicial Commissioner of 
the Central Provinces. ] ° 


PRESENT:—Lorp BLANẸSBURGH, LoRD MACMILLAN AND 
SiR GEORGE LOWNDES. 


Moulvi Zahir-ul-Said Alvi .. Appellant. 


Y. 
R. S. Seth” Lachhmi Narayan .. Respondent. 


Consent judgment—Appeal to Privy Council not competent—Remedy 
of party when mistake alleged—Ciwl Procedure Code, 1908, O 20, R. 6— 
Decree should on face of st recite consent 

A judgment and” decree by consent of the partics cannot be challenged 
by way of appeal to the Privy Council t If @# party alleges that there had 
in fact been no conser to the judgment and that the statement to that 
eftect by the Court was a mistake, his proper remedy 139 to take the neces- 
sary steps 1g India to rectify the mistake 


Having regard to the provisions of O. 20, R. 6 of the Civil Procedure 
Code, [908 which requires that ‘‘the decree shall agree with the judg- 
ment,” where a decree, or any part of a decree, ıs passed by consent of 
eparties, it should always so appear on the face of the decree when drawn 
up. 

Appgal No. 67 of 1929 from a decree, dated the 21st 
October, 1926, of the Court of the Judicial Commissioner, Cengral 
Provinces, setting aside a decree, dated the 28th August, 1924, 
of the Court of the District Judge of Hoshangabad. 


The chief point for determination before the Board was, 
whether the parties having agreed to the terms of the decree 
appealed trom, the appellant was entitled to challenge that 


decree. 
@ 


Abdul Magd for appellant submitted that there was no 
consent given to the judgment, and that the decree as drawn 
up did not show that it was passed by consent. 


[Lorp BLANESBURGH observed that the judgment on the 
face Bf it recited the consent of the parties. ] i 
*P.C. Appeal No. 67 of 1929. ‘ 5th February, 1931. 


e TCompare section 96 (3), Civil Procedure Code, ‘‘No appeal shall lie 
from a decree passed by the Court with the consent of parties.”"—K J.R. 
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De Gruyther, K.C. and Parikh for respondents were not P. C. 
called upon. ą Moalvi Zahir- 
sth February, 1931. Their Lordships’ judgment was ul Sald Avi 
delivered by ; Seth I achhml 
Narayan. 


SIR GEORGE LownpeEs.—This appeal was heard in November means 
last and their Lordships took time to consider the form in which a 
their humble advice should be tendered to His Majesty. l 
Tt appeared at the hearing that the final judgment delivered 
by the Judicial Commissioners, before whom the case came in 
appeal, was a judgment by consent of the parties, and their 
Lordships enquired of Counsel appearing for the appellants how, 
in face of this fact, he could ask the Board to interfere. Counsel 
did not then contest the consent, but contended that a point 
which had been the subject of decision at an earlier stage of 
the case was still open to him. 
When the case was set down for judgment a fresh applica- 
tion was made to their Lordships in connection with this point, 
supported by an affidavit of the appellant whjch had been sent 
írom India. In this it æ alleged that there had in fact been no 
consent to the judgment above referred to, and that the state- ° 
ment to that effect by the Judicial Commissioners wasa mistake. 


The judgment was in the following terms:— - 


]. After considerable argument and some unavailing efforts to come 
to some setilement which would avoid future litigation,eit 1s now agreed ° 
among the parties to this appeal that the foreclosure decree in favour of® 
the plaintiff should cover the whole village of Urdhon, that defendant 1 
should be allowed an opportunity to redeem in order to secure the payment 
of his charge on the income of the village, and that the amount of the 
chagge cannot suitably be determined in this suit. Both parties agree that 
the decree of the Lower Court should be set aside and a decree on these 
lines substituted for ıt. i 
2. The only questions for the determination of this Court are the 
amounts which should be added to the Lower Court’s decree on account of ¢ 
interest and costs. As regards interest the last ground in the memorandum 
of appeal has not been pressed, and the plaintiff-appellant and the frst 
respondent have left the point to the discretion of the Court The principal 
amount was Rs. 5,000 advanced in 1908 and bore compound interest at 14- 
per cent. per mensem The Lower Court has allowed only simple interest ° 
at 6 per cent per annum from the date of swt (15th September, 1920), 
to the last date fixed for redemption (28th February, 1925), and has given 
a decree for a sum of Rs 16,475-2-0, exclusive of costs. This amount ° 
has not been challenged, and we consider it fair to allow this sum, with 
further simple interest at 1 per cent per mensem on Rs 16,475-2-0 from 
28th February, 1925 to 21st Aril, 19%, the date we now fix for redegaption. a 
3 As fegards costs, the efforts of defendant 1, first to defeat thi? 
mortgage entirely and then to establish a charge which would defeat it E 
very largely, have becn unavailing, and the plaintiff 1s entitfd to add to 
the amount due on his mortgage the total of his expenses throughout fhis = 
litigation, The defendant No. 1 must bear his own costs throughout, en ng 
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4, The decree of the Lower Court is set aside and a preliminary decree 
tor foreclosure will be drawn up-- 


(1) against all five defendants; 

(2) covering the whole of mausa Urdhon; 

(3) for the amount permitted by paragraphs 2 and 3 shove: 

(4) fixing Zlst April, 1927, as the last date for redemption; 

(5) declaring that the village ıs subject to a charge of & unascer- 

lained amount held by defendant 1, Maulvi Zahirul Saheed Alvie 

Under ordinary circumstances their Lordships would not 

hesitate to take the statements contained in this judgment as 


_correct, and would refuse summarily such an application as is 


now made to them. But th® circumstances in the present case 
are peculiar. 

It appears from the proceedings that the appeal was partly 
heard by tke Judicial Commissioners on the 5th October, 1926 
and then adjourned to the 13th “as there is a chance of a com- 
promise.” It came before the Court again on the last-men- 
tioned date when, as appears from the fly-sheet, the attempted 
compromise broke down. Judgment was then reserved. The 
record discloses nothing except the judgment set out above of 
the 21st October. 

A formal decree of the same date was drawn up in the 
ordinary cdurse which recites only the hearing of the 5th Octo- 
ber, makes no reference at all to the 13th or to any consent of 
parties, but progeeds to set aside the decree of the lower Court 
sand in lieu thereof passes a decree in conformity with the 
effective terms of the judgment. 

The,matter did not end here. On the 7th January, 1927, 
the present appellant applied to the Judicial Commissioner’s Cagirt 
for leave to appeal to His Majesty in Council against the decree 
of the 21st October, 1926. This was opposed by the respondent, 

e but whether on the ground that the decree of the 21st October 
was by consent or not their Lordships do not know. 
All that the learned Judicial Commissioners say in deciding that 
leave to appeal should be granted is “as the other party chose to 
oppose the application, on grounds so untenable that they do not 
require to be mentioned, he must pay the costs ot the applicant.” 

Thereafter on the 16th June, 1927, the respondent presented 
a memorandum of cross-objections to the same decree, and on 
the 1 gth August, 1927, a certificate was issued in the usual form 
ander section 110 of the Civil Procedure Code. ° 

The respondent did not proceed with his cross-objections, 
and in his printed case before the Boaşd rested his defence to 
the’ present appeal a on the ground that ae deres appealed 


te 
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from being by consent, was not open to challenge. Their Lord- 
ships have not thought it negessary to give the respondent an 
Opportunity of answering the affidavit of the apperant at this 
stage of the proceedings. 

Under these circumstances which their Lordships have 
charactertsed, not without reason, as peculiar, it is impossible 
dor them to accept without further question the affirmation by. 
the judgment of the Judicial Commissioners that the decree they 
were about to pass was a decree by consent of parties. If it was 
so in fact, it clearly could not be challenged by way of appeal, 
and the certificate should have beên refused. 

If the recital of consent was in some way erroneous, as the 
appellant now alleges, it is equally clear that no judgment upon 
the merits has been pronounced by the Court of he Judicial 
Commissioner, and the appeal must be reconsidered by them and 

dealt with in the ordinary way. 

Under these circumstances their Lordships feel constrained, 
lest some injustice may unwittingly be done py them, to remit 
this appeal to the Couré of the Judicial Commissioner, with a 
copy of the affidavit of the appellant, for gonsideration of the 
matter now raised and a report thereon. 

If the learned Judicial Commissioner is able to freport that 
the statements in the judgment of the 21st October, 1925, are, 
as their Lordships would in all ordinary cases assume, entirely 
correct, the appeal will be returned to this Board and dispose? 
of by their Lordships in due course. 

If however by some mischance a mistake has heen made 
an no consent of parties was given, the appeal will be set down 
again in the Judicial Commissioner’s Court and a proper. judg- 
ment delivered and decree passed, and the Judicial Comis- 
sioner will so report to this Board. It will be open to either party 
to appeal against any new decree so passed, subject to the usual 
conditions governing appeals to His Mayjesty’s Council, without 
filing a new record. 

Their Lordships would in any case call the attention of the ° 
Judicial Commissioner to the provisions of Order 20, Rule 6 of 
the first schedule to the Civil Procedure Code, which requires 
that “the decree shall agree with the judgment.” Their Loid- 
ships feel no doubt that where a decree, or any part of a decree, 
is passed by consent of parties, it should always so appear “on the 
face of the decree when drawn up. 

If the objection now urged by the appellant to the judgment 
of the 21st October, 1926, has any foundation in substance, i¢ is 
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clear that the proper steps should have been taken by him in 
India to rectify it. 


costs of the present application. 
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He must therefore pay, in any event, the 


Any further costs incurred in 


India will be dealt with by this Board upon the report of the 


Judicial Commissioner. 


Their Lordships will humbly advise 


His Majesty that an order should be made in the terns of this 


judgment. 


Solicitors for appellant: Francis and Harker. 
Solicitors for respondent: T. L. Wilson & Co. 


K.J.R. 


PRIVY COUNCIL. 


Appeal remanded. 


[On appealefrom the High Court of Judicature at Rangoon.] 
PRESENT:—Lorp ATKIN, LORD RUSSELL or KILLOWEN AND 


Sirk JOHN Waris. 


The Official Receiver 


Uv 


BLK M. R. M, Chettyar Firm 


Provincial Insolvency Act (V of 1920), S 53—Onus of proof—Indtan 
Registration ict, 1908, Ss 32, 33—Valhdity of presentation—Presentation 
by exedMant—Endorsement by SubsaReyistrar not concluswe 


On an application preferred by the Official Receiver under S 53 of the 
Provincial Insolvency Act, 1920, to annul a transfer of property by the 
insolvent, the omef probands is not on the transferee, but upon the Official 
Receiver, to establish that it was not a dona fide transaction and one for 
value, and was, ın consequence, voidable as against him, the Receiver. The 
Official Assignee of the Estate of Cheah Soo Tuan v Khoo Saw Cheow, 
(1930) 60 MI.L.J. 210 (P.C.), followed. 


Where a document is presented for registration by an agent not autho- 
Tised by a power of attorney, the registering officer has no jurisdiction to 
register it, but where the document is in fact presented for registration 
by a party executing the document, the registration is in order. Even if 


Appellani* 


: . Respondents, 


‘the endorsement by the Sub-Registrar purported to show an invalid presenta- 
tion, there is nothing in the Act to prevent a person from showing 


that the 


endorsement “made by the Sub-Registrar was inaccurate, and proving the 
real facts Jambu Parshad v Muhanrmad Aftab Ali Khan, (1914) L.R. 


. W21.A. 22. LL.R. 37 All 49. 28 M.L.J. 577 (PC), distinguished. 


Appeal No. 6 of 1930 from a judgment and order of the 
High Court, Rangoon, dated the 11th April, 1929, allowing an 
appeal from an order of the District Judge of Hanthawaddy, 
dated the 17th September, 1928. 


‘Rae main questions arising* upon *the present appeal were 


‘Whether in the insolvencies of Maung Ba Than and 


a Ngwe 


Tin, his wife, the respondent firm was entitled to prove (as a 


*P.C. Appeal No. 6 of 1930 


29th November, 1930. 
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secured creditor) in respect of a debt of Rs. 30,000 secured hy a 
registered mortgage, dated the 7th July, 1927, executed by both 
the said insolvents; also whether the said mortgage was validly 
registered. The District Court answered those questions in the 
negative, and the High Court in the affirmative. 


Geoffrey Lawrence, K.C. and Robert Leach for appellant. 
e Dunne, K.C. and A. M. Talbot for respondents. 

25th November, 1930. Their Lordships’ judgment was 
delivered by 

Lorp ATKIN.—This is an appeal from a judgment of the 
High Court of Rangoon by which the Court on appeal from 
the District Judge in Bankruptcy reversed the decision of the 
District Judge in a matter which arose in the separate 
bankruptcies of a man named Maung Ba Than agd his wife, 
Ma Newe Tin, who were engaged in some kind of commercial 
enterprise (not very clearly defined) in Kyauktan. The 
husband and wife were separately adjudicated bankrupt on the 
28th November, 1927, on the petition of a petitioning creditor, 
a moneylender, who, in his petition, called attention to an 
alleged mortgage by the debtors in July of thf same year. Shortly 
afterwards the Official Receiver was appointed Receiver, and 
a subsequent application was made by him to decldre fraudu- 
lent the mortgage in question. The actual application was made 
under section 53 of the Provincial Insolvency Act, 1920, which 
provided that ° 


“Any transfer of propeity not being a transfer made before and in 
consideration of marriage or made in favour of a purchaser or incum- 
brancer in good faith and for valuable consideration shall, if thé transferor 
is Adjudged insolvent within two years after the date of the transfer, 
be voidable as against the Receiver and may be annulled by the Court”? 


The attack was levelled on a registered mortgage made by 


a deed of the 7th July, 1927. In that mortgage the two debtors. 


reciting that they wish to repay all debts due to Chettyar, bor- 
row the principal sum of Rs. 30,000 from the presefit respond- 
ent, P. L. K. M. R. M. Chettyar, on a mortgage of theip 
own properties. Then the premises are set out, which con- 
sist of a certain number of acres of paddy land and some other 
land, and the mortgage recites that, if there be default with 
respect to payment they will be sold, and it winds up by saying : 
“We the debtors agree tọ this and agree to take a mortgage on 
the aforesaid properties.” The deed purported to be sigfied by 
five witnesses, and it was registered. It is endorsed by the Sub- 
Registrar as presented by Maung Ba Than, the malé debtor, for 
P, L. K. M. R. M. Chettyar, and then the debtor and his wife, 


Lord Atkin. 
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the two debtors that is, admitted execution, and they were duly 
identified, and the debtors duly, admitted the receipt of the 
consideration. Now, when the case to annul this deed was 
heard, it-was heard in the first instance by one District Judge, 
who was succeeded afterwards in the course of the hearing by 
Mr. Baguley, who eventually decided the case. Their Lord- 
ships think there can be no doubt that on that hearing and, 
indeed, in their opinion throughout the hearing all the parties 
were of opinion that the onus was on the transferee, the mort- 
gagee, to show that the transaction was one within® the words 
of the Act, “in good faith aml for valuable consideration,” and 
as a result the agent of the mortgagee firm first called his wit- 
nesses, and he gave evidence himself. He called the attesting 
witnesses, and he produced his books, and he said that the 
debtors had*had transactions with him for some time, that they 
had been indebted inasmuch as Rs. 25,000 borrowed at differ- 
ent times, and the money was still outstanding earlier in the 
year, but that they had gradually paid off the whole sum that 
had been lent by htm, and that they desired to borrow Rs. 30,000 
on mortgage, that he had assented, and that he had collected 
from different sourées sufficient money to pay the Rs. 30,000, 
and, on thg 7th July the matter was carried out and the deed 
had been written by a writer. There was some discrepancy as 
to who had given the orders for writing this deed, but it had 
been duly exectted by the debtors and it had been attested by 
‘witnesses then and there. The debtors then were paid the consi- 
deration money, which had taken some time to collect, and the 
deed was afterwards taken to be registered, and it was regis- 
tered, and, in the meantime, it was taken to the office of a per®en 
who was particularly chosen as being a respectable witness, he 
being the bailiff of the local District Court, and he witnessed it 
*and the parties then proceeded to registration. Then he produced 
his books, gnd his books showed that the transactions had ,taken 
place in the early part of the year, as he enumerated them. The 
, books showed the entry of this sum, and the creation of this mort- 
” page deed, and the books also showed the gradual accumulation 
of the money which was required for the purpose of paying the 
Rs. 30,000, and they also showed that the daily cash balance 
of the mortgagee on this particular day was, at the end of the 
day, depleted by practically precisely the amiount he said he had 
advanced to the debtor. His case was that, in addition to 
lending that money, when the parties returned from the regis- 
tration officer they asked him for a further Rs. 10,000, which 
he gave them on a mere promissory note without any security, 
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and this transaction was also entered in the books. The wit- 
nesses were cross-examined, and there is no doubt that they 
gave conflicting statements as to who precisely was present at 
any given time, where each of the transactions took place. In 
particular, the witness, who was the bailiff and was named 
Ba On, gave evidence to the effect that, though he had attested 
the document it was then only brought to him by the represen- 
tative of the respondent, and he asked him to attest it, and he 
duly did attest it without the presence of the two debtors and 
without having their signatures acknowledged. So the trust- 
worthy witness turned out to be*less worthy of trust than he 
had originally been reputed to be. 


Now the Receiver met this case by calling one witness 
only. He called the writer of the deed, and the writer of the 
deed contradicted two or three of the respondents’ witnesses, 
because he said that he had written the deed in his own office 
or house, that he had been sent for by Chettyar on the morning 
when it was eventually executed, and that he himself never 
had been to the office pr seen it executed or seen any of the 
attesting witnesses, though some of the witnesses said he was 
there. 


- The learned Judge, in consideration of all these circum- 
stances, came to the conclusion that the circumstances were sus- 
picious, and he attached importance to the fact, that there was 
this large sum borrowed at one time, and that it was ‘necessary 
to accumulate gradually sums sufficient to pay ‘it, and he, not 
unnaturally, thought it was somewhat remarkable that, after the 
m@pey had been borrowed and security provided; there was an 
unsecured loan of Rs. 10,000, and he attached considerahle im- 
portance to the contradictions of the various witnesses of the 
facts stated in the agreements themselves, and he came to the, 
conclusion that the defendants had not made out the case which 
they dught to have made out, and had not establish@d that this 
was a bona fide transaction and one for value. 


Now there are, no doubt, some remarkable circumstances in” 
this case, and the witnesses also contradict one another to some 
extent; but it does not appear to their Lordships that, even assum- 
ing the onus to be where the learned District Judge places 
it, he was right in coming to,the conclusion that the respond- 
ents didenot discharge the onus that was upon them. The 
facts appear to be overwhelming that here there, was a real 
transaction. The Chetty, the man that is who was in charge of 
the transaction, was the manager of the business, and could®not 
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be suggested to be the principal. He had duly recorded in the 
books, which were not challenged, a number of transactions, 
all of which bore out his story. He entered up the facts of 
the case, and he had shown in the books that he had advanced the 
money and he also showed in the books that he had borrowed 
money, obviously for the express purpose of being able to lend 
it to the debtors, and there was no affirmative evidence to thee 
contrary, though no doubt'some inference could be drawn from 
the fact that the witnesses had to some extent contradicted 
themselves. But the substance of the case is that no plausible 
method of carrying out the ffaud, no plausible motive for such 
a fraud, was ever really put before the District Judge at all, 
and, indeed, it has not been put before their Lordships, and 
at the present moment it is not explained how it could be that 
these debtors, if they were minded to enter into a transaction 
which was not a bona fide one, should approach the manager 
of the branch business and induce him to enter into a series 
of forged entries in his books, because for every one of them 
he would eventually have to account to his principal. 

That appears to their Lordships to "be the substance of the 
case, and so regarding it their Lordships have no doubt that 
this transadtion was a transaction which was proved to repre- 
sent that which it purported to be—that is, the transaction of a 
real mortgage. 

» The case came before the High cae and they took the 
view that their Lordships have expressed. Their Lordships 
cannot help feeling that perhaps in the High Court they ex- 
pressed themselves rather too lightly in respect of the difficul- 
ties which the District Judge obviously had to deal with “on 
the facts; in the result, however, their Lordships are of opinion 


that Mr. Justice Heald, who gave the judgment of the Court, 


took the right view of the transaction, and that it ought to have 
been treated by the trial Judge as a genuine transaction for 
value. 

So far the case has been dealt with on the footing that the 
onus was in fact on the respondents, but since the case was on 
before the Htgh Court in Rangoon the matter of onus has heen 
decided in a case in which the judgment was delivered by this 
Board on the 29th July of this year, the case of an appeal from 
the Sitreme Court of the Straits Settlements entitled The 
Ô ficial Assignee of the Estate of Cheah Soo Tuan against Khoo 
Saw Cheour' That case arose on S. 50 of Ordinance No. 44 


i, P.C, Appeal No. 136 of 1929, since reported in 60 M.L.J. 210—K.J.R. 


oe td 
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as to bankruptcy, which appears to be in the same terms in 
substance as section 53 of tke Provincial Insolvency Act. The 
material words as cited in the judgment are: “Any settle- 
ment of property not being . . . a settlement made in favour of a 
purchaser .. . in good faith and for valuable consideration 
- . . Shall, if the settlor becomes bankrupt within two years after 
the date of this settlement, be absolutely void as against the official 
assignee.” ‘The decision of the Board in that case was that the 
trial Judge had come to the wrong construction of section 50 
by throwing the onus on the transferee. Only one passage from 
the judgment of the Board need ‘be read: 


‘‘Thear Lordships are of opinion (1) that the tnal Judge was wrong 
in his construction of section 50 of the Ordinance; (2) that there was 
nothing ın the admitted facts to shift the onus of proof to the respondent.’ ’”™ 


Their Lordships, therefore, feel bound to fate that the 
view taken in the District Court in this case as to the burden of 
proof was wrong. The onus was wrongly laid on the respond- 
ents; it was on the Official Receiver. It therefore follows that 
the decision given by the High Court wasea fortiori correct, 
because it seems obvidlis that, if tie onus was on the Official 
Receiver, he had not discharged the burdem that was upon him.* 


At an earlier stage the petitioning creditor had petitioned 
the Court disputing the proof of the respondents on the ground 
that the mortgage and promissory notes were fraudulent and 
without consideration. It is clear that this pétition was never 
the subject of any separate determination by the Court. It is 
obviously disposed of by the findings on the Official Receiver’s 
petition. : 

> Now the only other point that arises is a point that was 
raised on the Registration Act. Their Lordships have ‘already 
called attention to the fact that the endorsement by the Sub- 
Registrar upon the document recites that the document was 
presented for registration at 11 o’clock in the forenoon on the 
7th day of July. Section 32 of the Registration Act provides 
that ° 


“Every document to be registered under this Act, whether such registra- 
tion be compulsory or optional, shall be presented at the proper registration 
ofice—(a) by some person executing or claiming under the same, or, in the 
case of a copy of a decree or order, claiming under the decree or order, 

*Meaning thereby the ttansferee.—K J.R e 

1Repotter’s Note —On the question of onus probandi under S. 53 of the 
Provincial Insolvency Act, 1920, the decisions to the contrary, of the High 
Courts-in India, (see Rustomy:’s “Insolvency and Bankrufttcy,’’ 2nd Ed., 
page 308, and Mulla’s ‘‘Iiolvency,’’ pp. 429, 434), must now he regarded as 
overruled._K J R f 
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or (b) by the representative or assign of such person, or (c) by the agent 
of such person, representative or assign, duly authorised by power-of- 
attorney executed and authenticated in hanner hereinafter mentioned.” 


It has been decided by this Board in Jambu Parshad v. 
Muhammad Aftab Ali Khan, on appeal from the High Court 
at Allahabad that, where a document is presented for registration 
by an agent not authorised by a power-of-attorney, the Tegister- 
ing officer has no jurisdiction to register it or to endorse there- 
on a certificate under S. 60, and the point is made that the 
endorsement shows that when the debtor presented éhis docu- 
ment for registration, he purported to act as agent for the mort- 
gagee firm, but, inasmuch as he did not prove that he had a 
power-of-attorney authorising him to act for the mortgagees, 
the registration is bad under the decision above cited. Now it 
may be thateone answer might be that there is no evidence in 
this case to show that the agent had no power-of-attorney, 
but, on the question of the person on whom the onus is in such 
a matter as that, their Lordships do not express any final opinion, 
except to say that, if the onus were on the Official Receiver in 
that matter, obviously he has not discharged it; but in this parti- 
cular case there seemg to be a simple answer, and that is this: 
the Sub-Registrar was called as a witness, and in cross-examina- 


' tion he said*the document was presented to him by the debtor, 


` 


and he said he wanted it registered. Now if that is so it would 
appear this docyment was duly presented for registration in 
aecordance with section 32 of the Registration Act by some 
person executing the same, and that the registration is entirely 
in order, and that the learned District Judge who decided this 
part of the case was quite right in the view he took. Even ¿f 
the eħdorsement purported to show an invalid presentation there 
is nothing in the Act to prevent a person from showing that 
the endorsement made by the Sub-Registrar was inaccurate, and 
proving the real facts. 

It follows, therefore, with regard to this difficulty the point 
turns out to be a bad one, and there is no objection to be made 
on that footing. 

Therefore, in their Lordships’ judgment the appeal fails, 
and their Lordships will humbly so advise His Majesty. The 
appellant must pay the costs of this appeal. 

Solicitors for appellant: Cutler, Aflingham and Ford. 

e Solicitors for respondents: Bramall and Bramall’ 


K.J.R. : Appeal dismissed. 





1, (1914) L.R. 42 I.A 22: I.L R. 37 A 49: B M.L.J. 577 (P.C). 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—Mr, JUSTICE SUNDARAM CHETTY. 


Mahomed Kanni Rowther .. Petthoner* 
(2nd Respondent) 
v. 
Naina Mahomed Rowther and another .. Respondents 
(Petitioners). 


Cwu Procedure Code (V of 1908), O 1, Rr. 8 10, O. 22—Limitation 
Act (IX of, 1908), drt 181—Represeniative sut—Death of sole piamtif— 
Smit if abates—Right of other members of comnrumty to comine suit 
—Pertod within which to apply—Disungsal before such application, whether 
ulity 

A representative suit was instituted by a person on behalf of a community 
with the ‘sanction of the Court under O 1, R B of Civil Procedure Code 
and he died during its pendency The Court having waitegl for over six 
months after the death of the plaintiff, dismissed the sut on the ground 
that it could not wait further; but subsequent to the disinissal, on the 
application by two other members of the community, added them as parties 
and directed the suit to continue. 

Held, (1) that it would be ultra tires, if the Court had held that a 
representative suit would abate by reasof of the death of the plaintiff, and 

(2) that the order ims question was right, as in the present case after 
the death of the plaintif any other member of the community could apply 


to be added as plaintiff within three years under Art. 181 of the Limitaton 
Act. 


Opinion of Sadasiva Aiyar, J, in Arishuastwami Aiyar s Siitiaakshas l 


Ammal, (1918) 9 L.W. 166, followed. 


The order of the Lower Court dismissing the suit must be deemed to 
bc one passed without jurisdiction and there is no neef to set it aside. 


Petition under section 115 of Act V of 1908 and section 107 
of the Government of India Act praying the High Court to 
revise the order of the Court of the District Munsif 5f Madura 
T®wn, dated 5th September, 1929 and made in I.A. No. 20 of 
1929 in O.S. No. 3 of 1928. 

Watrap S. Subramanta Atyar and T. P. Gopalakrishnan for 
petitioner, referred to Mohini Mohun Das v. Bungsi Buddan 
Saha Das, (1889) I.L.R. 17 C. 580 at 583 (P.C.§ and Para- 
meswaran Munpee v. Narayanan Nambodr, (1916) 1.L.R. 40 
M. 110: 31 M.L.J. 279, in addition to the cases referred to ine 
the judgment. 

A. V. Narayanaswami diyar for respondents. 

The Court delivered the following 


JupGMentT.—This js a revision petition filed by the defend- 
ant against the order of the District Munsif of Madurf Towg, 
directing the addition of the respondents 1 and 2 as plaintiffs, 
and permitting them to continue the suit. 


PESE NSE E Ne te 


e 
#C.R.P. No, 1633 of 1929. 17th February, 1931. 
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The suit was instituted by one Musafar Rowther, on behalf 
of himself and other members df the community of Mélagar , 
Uraimuraigars of Ghoripalayam, and the necessary permission of 
the Court under O. 1, R. 8, Civil Procedure Code, was also 
obtained. The suit is therefore a representative snit. The 
proper cause title for such a suit is: ° 


‘Musafar Rowther, on behalf of himself and . 
all the other members of the community .. Planhff 
V. e 
Muhammad Kanni Rowther , .. Defendant.” 


The aforesaid Musafar Rowther died at the end of May, 
1928. His son intervened with two applications, to be added 
as a plaintiff, but both of them were dismissed, the first, on the 
ground, tha® in a representative suit of this kind, the son of the 
deceased wHo filed such a Suit could not claim that the right to 
sue survived to him, and the second, on the ground, that he was 
not a member of the community on whose behalf the suit was 
filed. On the very day on which the Court dismissed his second 
petition, the District ‘Munsif dismissed the suit itself, stating 


e that he would not wait for another application by some other 
_ person, an that there was no plaintiff on record. This dis- 


missal was on 20th November, 1928. The present application was 
filed by the respondents on 3rd January, 1929, under O. 1, Rr. 8 
and 10 and S. 151 of the Code. This was granted by the Lower 
Court, and the propriety of that order is now questioned in this 
revision petition. 7 

It iserightly conceded, that in view of the suit being a 
representative suit, there could be no abatement under O. #2, 
Civil Procedure Code, by reason of the death of Musafar Row- 
ther. If the Court had held that the suit abated, that order would 
she ultra vires. On the death of Musafar Rowther who filed the 
suit on behalf of himself and others. having the same interest, 
as members of the community, any person on whose behalf also 
that suit was filed, can apply to the Court to be added as a 


* plaintiff for continuing the suit. There is no article in the 


Limitation Act specifically providing the period of time within 
which that application should be put in. The opinion expressed 
by Mr. Justice Abdur Rahim in the case reported in Sivaguru- 
natha Chettiar v. Ramaswamy Atyangaz’ seems to be, that there 
is no Wmit of time for an application under O. 1. R 8, Civil 
Procedure Code, to be made a party to the suit But in the 
decision of ‘a Division Bench reported in Krishnaswamsi Atyar 


1. (1911) 11 M.L.T. 257. N 
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v. Seethalabshmi Ammal? Sadasiva Aiyar, J., is of opinion that 
the residuary Art. 181 of the Limitation Act fixing a period of 
3 years would apply to such an application. It is clear that even 
in a representative suit under O 1, R. 8, Civil Procedure Code, 
any person seeking to be added as a party, on the ground that the 
person who filed the suit is dead, or has rendered himself unfit to 
be entrusted with the conduct of the suit, must make an applica- 
tion to the Court for that purpose. If he is so brought on record, 
he will be eo nomine the plaintiff, who can continue and conduct 
the suit. is being an application for which no special period 
is provided for, Art. 181 should teasonably apply to it, and I 
prefer to follow the opinion of Sadasiva Aiyar, J. It is an 
elementary principle, that a suit should not be dismissed on the 
death of a sole plaintiff, till the expiration of the period fixed 
{or his legal representative to come, in. (Vide also Kissen 
Gopal Karnani v. Suklal Karnani for the application of this 
principle in a case where the plaintiff was adjudged an insol- 
vent). In the present case, after the death of Musafar Rowther, 
any other member of the community could apply to be added as 
plaintiff within three years under Art. 181. 


Before the expiration of that period, “it seems to me, the 
Court had no jurisdiction to dismiss the suit for defa#lt. Though 
the suit is a representative suit for the purpose of making the 
whole community bound by the decision given in the suit, it 
cannot be said that the other members of that community werg 
co nomine plaintiffs on record, so that the Court could dismiss 
the suit on 20th November, 1928, for default, on account of the 
non-appearance of any of them. It has been held in’ Udmi v 
Hifa* that the suit or appeal would not abate if one of such 
persons should die, and there is no need to bring in his legal 
representative. The order of the Lower Court, dismissing the 
suit on 20th November, 1928, must be deemed to be one passed | 
without jurisdiction, and there is no need to set it aside. If it 
is an order of dismissal for default under O. 9, Civil Procedure 


Code, which is not a nullity, it has got to be set aside within , 


30 days. Otherwise, it is no bar to the present application 
which has been filed within three years of the death of Musafar 
Rowther. 


The order in question is right, and this Civil Revision 
Petition ig dismissed with costs. . a . 


K.C. Petition dismissed. 





% (1918) 9 L.W. 166. 
3. (1926) I.L.R. 53 Æ. B44. 4. (1920) I.L.R. 1 Lah. 582. 
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4 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—MR. JusTIcE KUMARASWAMI SASTRI AND MR. 
JUSTICE REILLY. l 
Sri Sri Šri Gajapathi Krishna Chandra Deo” 
Garu, Zamindar of Nandigam Estate .. Appellant* 
(2nd Defendant) 


v. 
His Highness Sri Mirja Rajah Sri Pushpati 
Alakh Narayana Gajapathi Raju Maha- : 
raja Manya Sultan Bahadyr Varu, Rajah 
of Vizianagram .. Respondent (PUf.). 


Easeinent—A griculmeral tank—Right to flood adjacent laxnd—Whether 
ainoumts to apparent and conmnmotes easentens—Parittion of estate—Tank 
kepi in congnon—Reservation of ‘easement—Storage of water in tank— 
Inundation of adjacent land when actionable for damages—Easements Act, 
1882, S 13, cls (c), (d) and (F). 


The proprietor of an estate constructed an irrigation tank in about 1813. 
The estate was partitioned into two estates in 1864 but the tank bund and 
a considerable part of the bed gf the tank were kept common to the two 
slates It appeared that from the date of its construction till about 1878 
the tank was inundating the adjacent lands. Tn 1878 a very serious breach 
was made in the tank þund as a result of a flood and that breach was not 
effectively repaired till 1913. During the intervening period there was 
very little water in the tank, but the proprietors had never abandoned their 
rights therein In 1899 the Court of Wards, who had taken over the 
management of one of the estates, conveyed certain villages including a 
portion of the tank bund to the plaintiff In 1913, as a result of the bund 
e Taving been repaired and restored to the original level which prevailed 
*in 1878 the plantis lands were submerged. The plaintiff filed a suit 
against both the estate-holders for an injunction Testraining the defendants 
from improving the tank or constructing new weirs and to direct them to 
remove te newly constructed bund and weir, or in the alternative for 
damages. 

- Held, that as a result of the partition an apparent and continuous ease- 
ment to submerge the adjacent lands was reserved in favour of the estate 
holders, that the easement was not affected by reason of the sale to the 


* plaintiff of a part of one of the estates by the Court of Wards and conse- 


quently the gcpair of the tank-bund so as to restore it to its origipal level 
was not actionable. 

Per Kumaraswame Sasirt, J—The rule in Rylands v. Fletcher, (1868) 
"L.R. 3 H.L. 330, that a person who stores water on his land is prema facie 
answerable for the damage consequential on its escape is inapplicable to 
irrigation tanks_in India which have been in existence for several years 
The storing of water in an agricultural tank is a natural and lawful user 
and is not actionable for damages unless negligence is proved. 

Madras Ratlway Co v. Zamindar of Parvatenagar i, (1874) L.R. 1 
LA. q4, relied on. ° 


o Per Reilly, J—The right to submerge adjacent lands cannot be claimed 


by the alienating proprietor as an easement falling under cls. (c) and (d) 
of S. 13 of the Easements Act. 


a Eien ee 


“*Appeal No. 16 of 1928 \ 25th February, 1930. , 
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| 
Appeal against the decree of the Court of the Subordinate 
Judge of Berhampore in O.S. No. 21 of 1923. 


B. Jagannadha Das and V. V. Jogayya for appellant. 
S. VenkateSa Atyanger for respondent. 
The Court delivered the following 


JUDGMENTS. Kumaraswami Sastri, J—Second detendant 
is the appellant. This appeal arises out of a suit filed by the 
plaintiff who is the Rajah of Vizianagram against the Ist 
defendant who is the Zamindar of Pata Tekkali and the 2nd 
defendant who is the Zamindar of Nandigam for an injunction 
restraining the defendants or either of them from restoring and 
improving the irrigation tank called the Padmanabha Sagaram 
or to construct new weirs at any portion of it so @s to affect 
the rights of the plaintiff in the lands situate in Maflividu and 
Kallada villages, to direct them to remove the newly placed bund 
of Padmanabha Sagaram tank at the places where it was breach- 
ed in 1878 and to remove the newby constructed surplus weir, 
or in the alternative foredamages, which the plaintiff estimates 
at Rs. 1,000 per annum. ° 


The facts leading to this appeal are as follows :— Phe estates 
of Tekkali and Nandigam formerly formed one estate known 
as the Tekkali Estate. The Padmanabha Sagaram tank was 


constructed about the year 1813 or so by a forfner proprietor a 


of the estate in order to irrigate certain villages. The estate 
was partitioned in 1864 and became two estates, one known as 
Pata Tekkali which is now owned by the Ist defendant and the 
othe» known as Nandigam which now belongs to the 2nd defend- 
ant. In the year 1878 owing to abnormal rains the bund breach- 
ed considerably and it was not capable of storing as much water 
as it used to do. The proprietor of the Nandigam Estate at that 
time got into debt and financial difficulties and the estate was 
‘subsequently taken over by the Court of Wards and managed. 
After the estate was restored to the heirs of that Zamindar the 
tank repairs began in 1910 and were completed in about 1913. 
In 1920 the plaintiff complained that the effect of the repairs 
was to flood a portion of his lands in the village of Mallividu 
and this suit was filed in 1923 for the reliefs above stated. 


When the Nandigam*Estate was managed by the Cowt of 


Wards, thef resolved to sell some villages in the estate in order ° 


to discharge the debts incurred by the Zamindar and put up 
for sale five villages. These villages were purchased in auctign 
-by the Rajah of Vizianagram on the 12th of June, 1899.. Two 


v. 
Rajah of 
Vizianagram. 


Kumaraswaml 
Sastri, J. 
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of the villages with which we are concerned were fallada and 
Mallividu. e 

The plaintiffs case is that by reason of the repairs and 
the erection of the surplus weir 74 acres 49 cents of his lands 
in Mallividu and 7 acres 30 cents of bis lands in Kallada have 
been submerged and rendered unfit for cultivation. eHe states 
in his plaint that the Padmanabha Sagaram tank which bounds 
the village of Mallividu was a tank constructed in the beginning 
of the 19th Century to irrigate the lands of the Ist and 2nd 
defendants when the two estates were joint, that the estate be- 
came severed in 1864, that în 1878 the Padmanabha Sagaram 
tank was breached and was since abandoned as a tank by defend- 
ants 1 and 2 and remained in the same condition till 1913, that 
in 1912 tere was a dispute between the plaintiff and the 2nd 
defendant.regarding the gastern boundaries of Mallividu village 
and the Survey authorities fixed it by placing stones along the 
boundary as given to the plaintiff’s predecessor-in-title by the 
sale to him in 1899, that when the villages were purchased by 
the plaintiff's predecessor-in-title the bed of the Padma- 
nabha Sagaram was restricted and that defendants 1 and 2, 
having abandoned the tank in 1878 and allowed it to continue 
in that st&te till 1913, when they not only restored the tank to its 
condition previous to 1878 but considerably raised the bund and 
constructed a surplus weir, lost all their rights to restore the tank 
to its original condition, thereby affecting the rights of the 
plaintiff as they existed in 1899, the year of the purchase. 

The ist defendant filed a written statement stating that 
the Padfnanabha Sagaram tank is the joint property of himself 
and the 2nd defendant, that the lst defendant has his own fight 
to take water from the Sagaram in certain proportions in certain 
places jointly with the 2nd defendant, and to his exclusion in 


* other places and that it is not true that the tank breached in 


1878 or was abandoned from that time or continued in a ruined 
state til 1913. He says that as a matter of fact the 


*tank was being repaired in the interval every now and then as 


occasion arose, that he has not lost his right to restore the tank 
to its original condition, that he was no party to the sale by 
the Court of Wards or to the proceedings before the Survey 
Officer and that he is not bound by them. He admits that the 
tank gvas repaired in 1913, butedenies that the bund was raised 


eto a height more than what it was previously and that the plain- 
' tiff has suffered any damages, and states that even if the plaintiff 


has suffered any, damage he, the Ist defendant, 1s not liable for 
the same. He says that the lands referred to in the plaint have. . 
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always been under submersion, that even more lands were being Gajapathi 
submerged, that owing to tħe collusion of the 2nd defendant Glande es 
with the plaintiff the 2nd defendant built a weir to the north of v. 


the tank bund and fewer lands than usual are now being sub- RTR 


merged, that the new weir forms the subject-matter of dispute . 

between*him and the 2nd defendant, that the lands rèferred to Bati J. 
ein the plaint form part of the tank bed and that the plaintiff has 

no right ta cultivate the same. He denies that the plaintiff has 

uninterrupted and open enjoyment as of right of the lands under 

the tank. He states that his rights are not barred by limitation. 


The 2nd defendant filed a written statement admitting the 
breach of the tank in 1878 but denying that the tank was aban- 
doned by the defendants and alleging that it was being repaired 
from time to time. He states that the defendants ever lost the 
right to repair the tank. He denies that the bed of fhe tank was 
restricted by the Survey Officers as alleged by the plaintiff and 
states that any act oí the Survey Officers would not bind him. 
He states that he is not aware of Any arrangement between the 
Court of Wards and thé Rajah of Vizianagram and in any event 
it will not bind him, that it is not true that the tank bund has been 
raised or in any way altered beyond what it was beforg the breach, 
that the plaintiff has sustained no damage and even if he did ` 
the 2nd defendant is not responsible as he only restored the tank 
to its original condition, that the lands referred te by the plaintiff > 
were, as a matter of fact, subject to submersion from time imme? 
morial and formed part of the bed of the Padmanabha Sagaram 
tank, that the plaintiff cannot now question the right of the 
debgendants as those lands were always subject to submersion 
except when the tank was not full of water, that the detegdant’s 
right to repair the tank is not barred by limitation, that though 
one of the surplus weirs was newly constructed, there was 
formerly a weir by the side of the newly constructed weir and 
that the new construction does not cause any sei to the oe 
plaintiff, . 


The Subordinate Judge held that the defendants never 
abandoned the Padmanabha Sagaram tank but that temporary 
repairs were being executed, that both the defendants were 
jointly entitled to the tank and the water stored therein and 
that they | have not lost their right to repair the tank. Asgegards , 
the repairs which were actually effected, the case of the plaintiff 5 
that the bund was raised to a higher level than it, was before ° 
was abandoned. As a matter of fact, it was found that the bund è 
was not raised but that it was lower than the original level. “He aoa. Ye 


R84 2 
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also found on the evidence that 76 acres 83 cents in Mallividu 
village were liable to submersion*and were being actually sub- 
merged till 1878 before the tank was breached but after the 
breach the waterspread became restricted, that they were not 
under submersion for some time prior to 1899 and that after 
the purchase by the Vizianagram Estate in 1899 the 4rea sub- 
merged varied, the variation depending on the rainfall. He 
finds that no Jands were submerged in Kallada village. So far 
as the Ist defendant was concerned, he was of opinipn that the 
lst defendant was not a party to the sale or the survey pro- 
ceedings between the plaintiff and the 2nd defendant and that 
the plaintiff is not entitled to any relief against the lst defend- 
ant. As regards the issues as to the right of the plaintiff to 
the Padmagabha Sagaram tank and whether the plaintiff jis 
entitled to have the bund af the tank lowered and the subsequent 
weir removed he states that they were not pressed. He was how- 
ever of opinion that the 2nd defendant had no right to sub- 
merge the lands which were sold by the Court of Wards and 
that the plaintiff was entitled to questign the submersion as no 
right to inundate was reserved by the Court of Wards at the 
date of the sale. In the result he gave a decree for the plaintiff 
for Rs. 60® damages for the years 1921, 1922 and 1923. He 
gave an injunction against the 2nd defendant restraining him 
from increasing the height of the bund of the tank or of the 
surplus weirs or of both and refused the other reliefs claimed 
by the plaintiff. l 

No appeal or memorándum of objections was filed by the 
‘plaintiff Zs regards that portion of the decree-which dismissed 
the ‘siit against the Ist defendant so that that portion ofthe 
deécreé has become conclusive and final. The result of it is that 


_on the findings of the Subordinate Judge,that the tank was the 


common property of the Ist and 2nd defendants, that the Ist 
defendants not bound by anything which the Court of Wards 
did and has a subsisting right to repair the tank and restore it 


e to the condition in which it was before the breach in 1878, the 


plaintiff could. have no right to complain if the Ist defendant 
chose to-morrow to repair the tank by raising the bund to its 
original level and submerge all the lands which the plaintiff now 
complains are being submerged and rendered unfit for cultiva- 
tion. @ , b 

? -Sọ far as the 2nd defendant (one of the joint owrfers) how- 
eyer is concerned a decree has been passed making him liable for 
damages for the restoration of. the bund. [His Lordship 
discussed the evidence and concluded:] N 


T 
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a 
I agree with the Subordinate Judge that there was no aban- 
donment of the tank at any time either by the Tekkali or Nandi- 
gam proprietors. The bund was breached and though effective 
repairs were made only in 1912 and 1913, there was cofrespond- 
ence as to repairs which we have already referred to and the 
ryots wefe taking water from the tank though there was a very 
émall quantity of water. 

As regards the purchase by the plaintiff of the five villages 
referred to in the plaint including Mallividu and Kallada 
these villages originally belonged to the Nandigam Estate. The 
predecessor-in-title of the 2nd def€ndant had heavily encumber- 
ed the property. In order to discharge the debt the Court of 
Wards resolved to sell six villages by public auction. 

[His Lordship referred to the sale by the Court of Wards 
in favour of the plaintiff, and the later,survey proceedings where- 
in the disputes as to boundaries were decided and after discuss- 
ing the report of the Commissioner as regards the effect of the 
restoration of the tank bund proceeded: ] 

On the findings of the Subordinate Judgé which we accept, 
namely, that the Padmanabha Sagaram tank was common to 
both the defendants, that the tank was néver abandoned, that 
prior to the breach in 1878 the lands now complained of were 
being submerged, that the sale by the Court of Wards included 
a portion of the tank bed and that the claim to restore the tank 
is not barred by limitation, the question is whetfer the plaintiff, 
who purchased a portion of the tank bed, is entitled to com- 
plain if the owners of the tank repaired the bund in such a 
manner as not to submerge any more lands than were submerged 
bef®re the breach. , 

The ground on which the Subordinate Judge puts the liabi- 
lity on the 2nd defendant is that the Court of Wards having 
sold the property and the 2nd defendant being bound by the sale* 
the plaintiff is entitled to question the submersion as no right 
to inundate was reserved by the Court of Wards who acted as 
guardian of the 2nd defendant! We do not think it necessary 
that any rights should be reserved. 

It 1s clear that when the Tekkali Estate was partitioned 
into two estates—Pata Tekkali and Nandigam—and this tank 
was kept as a common tank irrigating the villages belonging to 
both the proprietors, Nandigam Estate could not have opjected 
if Pata Tekkali had repaired thé breach on the ground that 
some of his lands were being submerged. n 

The sale by the Court of Wards representing the Nandigam 
Estate to the Rajah pf Vizianagram of the five villages côuld 


I 


Gajapath! 
Krishna 
Chandra Deo 
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not possibly affect the rights of Pata Tekkali. The only question 
is whether as between Nandigam end the purchaser, the Rajah 
of Vizianagram, Nandigam lost his right to repair the breach 
and restore the tank to its original condition. 


So far as the Indian Law is concerned, no reseryation is 
necessary where there is a conveyance or partition of property. | 
The Easements Act follows the law as laid down in Pyer ve 
Carter, which was referred to with approval by Mellish, L.J., 
in Watts v. Kelson? and does not adopt the law as laed down in 
Wheldon.v. Burrows,* that jn the case of a grantor express 
reservation was necessary with certain exceptions as in the case 
of ways of necessity while in the case of a grantee of part of a 
tenement all those continuous and apparent easements over the 
other part ef the tenement which are necessary for the enjoy- 
ment of thë part granted and have been hitherto used therewith 
would pass as a general rule, 


The mere fact that the Court of Wards sold a part of the 
Nandigam Estate which included this tank bed would not of 
itself take away the right of the Zamindar who was the owner 
of the rest of the ptoperty to repair the tank unless there was 
any negligence in the repairs—and it is not suggested here that 
there was any negligence—or unless he raised the bund higher 
than it was when the tank was breached. The mere fact that 
he stored watef in this tank after repairing the bund and that 
‘the water inundated the plaintiff’s land which was in the tank 
bed would not give the plaintiff a right to sue for damages. 


Reference has been made by the respondent to the English 
Law on the subject of storing water as laid down in Rylands v. 
Fletcher’ and the other cases and to the observations of Black- 


„burn, J., where the learned Judge lays down the rule governing 


those cases as follows:— 
e -=e ee ee 
“We think that the true rule of law is, that the person who, for his 
own purposes, brings on his land, and collects and keeps there anything likely 


e fo do mischief if it escapes, musi keep it in at his own peril and if he does 


not do so, he is prima facte answerable for all the damage which is the 
natural consequence of its escape ” 

Reference is also made to the cases where a person by arti- 
ficially raising the surface of his own land causes water, even 
though arising from natural rainfall, to pass to his neighbour’ S 
tand, and interferes with his enjoyment. 





ee 


1. (1857) 1 H, & N 916: 156 E.R. 1472 2 (1871) LR. 6 ChA 166 
3. (1879) 12 Ch.D. 31. 4. (1848) L.R. 3 H.L. 330. 
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I think these principles are inapplicable to irrigation tanks 
in India which have been ineexistence for several years. The 
Fifth Report shows that when Permanent Settlements were 
made instructions were given by the East India Company as to 
tanks in existence and also new tanks that may be constructed 
(page 184, para. 59) and there is no reason to draw any dis- 

e tinction between tanks in existence at the time of the Permanent 
Settlement and that constructed afterwards. Their Lordships 
of the Privy Council in the case I shall refer to presently speak 
of the duty “of maintaining existing tanks and of constructing 
new ones.” The Madras Estat& Land Act also casts on the 
landlord the duty of repairing tanks in existence without any 
reference as to when they were constructed, 

The law on the subject has been clearly settled by the deci- 
sion of their Lordships of the Privy Council in Madras Ratlway 
Company v. Zamindar of Carvatenagrum,” where it has been 
held that the storing of water for agricultural purposes is a 
natural and lawful user and is not actionable for damages done 
unless there was negligence proved. In dealing with this point 


their Lordships of the Privy Council observed: 

“The tanks are ancient, and formed part of what may be termed a 
national system of irrigation, recognised by Hindu and Mahomedan Law, 
by regulations of the East India Company, and by experience older than 
history, as essential to the welfare, and, indeed, to the existence of a large 
portion of the population of India The public duty of maintaining exist.ng 
tanks, and of constructing new ones in many places, was originally under- 
taken by the Government of India, and upon the settlement of the countr} 
has, in many instances, devolved on Zamindars, of whom the defendant is 
one. The Zamindars have no power to do away with these tanks, in the 
mainfenance of which large numbers of people are interested, buteare charged 
unger Indian Law, by reason of their tenure, with the duty of preserving 
and repairing them. From this statement of facts referred to in the *udg- 
ment of the High Couri, and vouched by history and common kn8wledge, 
if becomes apparent that the defendant in this case is in a very different 
position from the defendants in Fletcher v Rylands.’ r 

In that case the defendants, for their own purposes, brought upon their 
land amd there accumulated a large quantity of water by wha? is termed by 
Lord Cairns ‘a non-natural use’ of their land. They were under no obliga- 
-tion, public or private, to make or to maintain the reservoir; no rights in jt 
had been acquired by other persons, and they could have removed it if they 
had thought fit The rights and liabilities of the defendant appear to their 
Lordships much more analogous to those of persons or corporations on 
whom statutory powers have been conferred and statutory duties imposed. 
The duty of the defendant to maintain the tanks appears to their Lordships 
a duty of very much the same description as that of the Railway Companv 
to maintain their railway.” è ° = 

Under the Madras Estates Land Act the tenants can compel 
a landlord to repair a tank which is the source of irrigation by 


a proper application to the Collector. 


5. (1874) LR. 1 I.A £364. 6 (188) L.R. 3 HL. 330, 


@ 
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There can be little doubt that this tank which was built about 
1813 was inundating the lands now in question till the breach in 
1878. The plaintiff purchased a portion of the bed of that tank. 
When he‘purchased that portion, owing to the tank not having 
been repaired, the bed was over-grown with trees and shrubs. 
From the very nature of things he must have known that if the 
bund was repaired, the land would be flooded. No representa- 
tion was made to him that the owners would not repair the bund. 
It is no doubt true that from 1878 to 1900 the tank wag in a state 
of disrepair but the right to repair was never abandoned. 
Attempts were heing made to*restore the tank by the owner of 
Pata Tekkali and the only thing that stood in the way was that 
the-Court of Wards, owing to the Zamindar of Nandigam Estate 
having mortgaged the lands and encumbered the estate, did not 
think it prudent to embark upon an expense about the repair 
as any benefit that would arise would be enjoyed by the mort- 
gagees. It cannot be said that there was anything in the case- 
which would have reasonably led the Vizianagram Zamindar 
(the purchaser) to infer that there wag any abandonment by 
the Nandigam Estate. It seems to me to be clear that where 
a person buys property which is a portion of a tank bed he must 
know that fhe bed is liable to submersion if the owner of the 
tank should repair it. And having regard to the sale proclama- 
tion and to the price which was paid for this village I have 
ljttle doubt that’ there would have been no representation that 
the tank would not be repaired and that these lands could he 
converted by the purchaser into cultivable wet lands. 


The mere fact that the bund was not repaired from 1878,to 
1910 would not amount to an abandonment of any easements 
or rights as mere non-user is not sufficient. 

- Chapter V of the Easements Act deals with the extinction, 
suspension and revival of easements. Section 38 says that 
extinction may be by a release by the dominant owner, expressly - 


oF impliedly, in favour of the servient owner, and Explanation Il 


to the section distinctly says that mere non-user of an easement 
is ‘not an implied release within the meaning of the section. 


Section 47 states that a continuous easement is extinguished 
when it ceases to be totally enjoyed as such for an unbroken 
period qf twenty years and that a discontmuous easement is extin- 
gtished when for a like period it has not been enjoyed as such. 
Such period shall be reckoned in the case of a continuous ease- 
ment from the day on which its enjoyment was obstructed by 
the ‘servient owner, or rendered impossije by the dominant 
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owner, and, in the case of a discontinuous easement, from the 

day on which it was last efjoyed by any person as dominant 

owner. 

Treating the case as one of easement, the right to flood the 
lands by storing water in an irrigation tank is a continuous ease- 
ment as after the tank is constructed no further act is necessary. 
Rain when it falls fills the tank and the tank overflows. It is 
analogous to the case of a man building a house and putting up 
a windows It is also an apparent easement, 


I am of opinion that the decjsion of the Subordinate Judge 
awarding damages or granting an injunction against the 2nd 
defendant cannot be supported. 

It is unnecessary, in the view I take of the case, to consider 
the further question as to whether on the alleg&tions in the 
plaint that both the defendants repairtd the tank and the decision 
of the Judge that the Ist defendant is not liable for damages 
and that the sale by the Court of Wards is not binding on him, 
no damages can be awarded agaist the 2nd defendant or the 
further argument that*the Court of Wards when they sold the 
property could not have entered into any eovenant the effect of 


which would be to throw a personal liability on the Zamindar 


and prevent him from using the tank as an irrigation tank, 

I would reverse the decree of the Subordinate Judge and 
dismiss the plaintiff’s suit with costs of the 2nd defendant 
throughout. The memorandum of objections is also dismissed 
with costs. 

' Itis unnecessary in this case to decide anything as to the 
riPhts of the parties should the bund be further raised. , 

Reilly, J—It is admitted that the Padmanabha Sagaram 
was constructed not later than 1833, at a time when the present 
Pata Tekkali and Nandigam Estates were parts of one Estaté, 
the original Tekkali Estate, and that, as the bund was then con- 
structed, the water in the tank when full covered considerable 
areas in several villages, including Mallividu and Kallada, with, 
which we are concerned in this case. It is also admitted that a 
very serious breach was made in the tank bund by a flood in 1878 
and that breach was never completely and thoroughly repaired 
until 1913. The allegation that in the repairs of 1913 the 
original height of the weir was raised has been given up, Indeed 
the Corfimissioner’s report and plan disprove it. It is clear 
therefore that no more land has been submerged ig consequente 
of the repairs of 1913 than was submerged by the tank as origi- 
nally constructed. / The plaintiff’s land in Mallividu® and 


Reilly, J 
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Kallada, so far as it has been submerged in consequence of the 
repairs of 1913, is within the orifinal tank-bed. The plaintiff 
in 1899 bought the Mallividu and Kallada villages from the 
Nandigam Estate, and included in his purchase was part of the 
tank-bed, though that part was not being submerged at that 
time in consequence of the breach of the tank-bund. ° 


Mr. Jagannadha Das for defendant 2, the Zamindar of” 
Nandigam, in one part of his argument tried to persu&de us that, 
when Nandigam sold the two villages to the plaintiff, an ease- 
ment to submerge the parts ef them within the tank-bed was 
unplicitly reserved to Nandigam by clauses (c) and (d) of sec- 
tion 13 of the Easements Act. I have no doubt that neither of 
those clauses can apply to that sale. The right of submersion 
could not bean easement of necessity under clause (c) in such 
circumstances; and it may be remarked that for 35 years, from 


- 1878 to 1913, the Zamindar of Nandigam enjoyed his estate 


without the benefit of it. Nor could the right come within 
clause (d) as necessary for*the enjoyment of the Nandigam 
Estate as it was enjoyed at the time of*the sale in 1899, when 
the bund had been breached for 21 years, These contentions 
are in no wey essential for this appeal; but they appear to have 
been put forward because Nandigam is anxious for some reason 
to succeed in this appeal without, if possible, winning a victory 
for Pata Tekkals also. i 


Those two estates were formed by partition of the Tekkali 
Estate-in 1864. That was more than 30 years after the tank 
was constructed. It is admitted that the water of the tank has 
been*used for villages of both Estates since the partition and 
was intended under the partition so to be used. The learned 
Subordinate Judge in his judgment has made inconsistent state- 
ments about the ownership of the tank since the partition. In 
para. 25 h@® says that “there is absolutely no evidence to show 
that the Tekkali Estate has any right as owner or joint-owner 
«to any portion of the Padmanabha Sagaram tank-bed.” But in 
the previous paragraph he bad recorded a finding that “the tank 
belongs to defendants 1 and 2” and has described them as the 
“owners thereof.” No means of reconciling these statements has 
been suggested to us. But it is admitted that the bund of the 
tank and the part of the watersfiread hearest to the bund—a 
very considerable area—were left common to the two estates at 
the partition.e In the plaint it is alleged that the Zamindars of 
Pata Tekkali and Nandigam abandoned the tank in 1878 and 
that they restored the bund in 1913, and W] is pleaded that the 
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tank-bed was restricted at the time of the plaintiff’s purchase 
in 1899. Defendant i in his written statement definitely assert- 
ed that the tank belonged to both defendants. Defendant 2 
said nothing on this point in his written statement.. On the 
pleadings it is clear that all parties proceeded on the basis that 
the tankebund and the lower part of the tank-bed, whatever ity 
epresent extent might be, were owned in common by the two 
defendants. There is no reason to suppose that that is not still the 
position. In the latter part of his argument Mr. Jagannadha 
Das said fhat he admitted this “for the purpose of this case.” 
It is not necessary to consider now whether anything*is gained 
for Nandigam by putting the admission in that guarded way, 
as at any rate it agrees with the pleadings of both the plaintiff 
and defendant 1 and leaves no dispute on the question in this 
case. F 


The position therefore is that at the partition of 1864 the 
tank-bund and a considerable part of the bed of the tank were 
kept common to the two Estates, aud of the rest of the original 
Tekkali Estate, some ywllages were allotted to Pata Tekkali 
and others, including Mallividu and Kallada, which em- 
braced part of the bed of the tank—the upper part which would 
not be submerged except when the tank was full or n€arly full— 
were allotted to Nandigam. That being so, the important 
question appears to me to be whether at the partition of 1864 
any right to submerge that upper part of the tank-bed in Malli; 
vidu and Kallada was reserved by way of easement in favour 
of Pata Tekkali and Nandigam, the tenants-in-common of the 
bund of the tank and the lower part of its bed. If such an ease- 
ment was then reserved, it could not be affected by the sale of 
Mallividu and Kallada to the plaintiff by Nandigam and, “unless 
it has been lost, it still subsists in favour of Pata Tekkali and 
Nandigam. 


Such an easement would be a continuous one in the technical 
sense and also an apparent one, as its extent could be calculated 


easily from the height of the weir by a competent person. It” 


would also have been necessary for the enjoyment of the tank- 
bund and the lower part of the tank-bed as they were enjoyed 
at the time of the partition. If the partition has been a simple 
one, by the terms of which Mallividu and Kallada fell to the 
Nandigam Estate and the tank-bund and the lower par? of thg 
tank-bed to Pata Tekkali, there is no doubt that such an eases 
ment would have been created by the partition in favour of Pata 
Tekkali. That is the "principle of section 13 (f) of the Base- 
R—85 
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Gajapathl ments Act; and, though that Act was not in force in 1864, the 
Chandra Deo time of the partition, the Act made no change in the law in that 


Rajah of  Tespect—see Pearson v. Spencer," Allen v. Taylor," Phillips 
Visianagram. v. Low? Nicholas v. Nicholas and Purshotam Sakha- 
e ram v. Durgoji Tukaram. ™ Authorities indeed are hardly 


required on that point, as in such a partition each party is in 
turn grantee, and the ordinary rule applies, that such an eases 
ment goes by implication with the grant. Here the position is 
not so simple, as, though Nandigam was grantee in the case of 
Mallividu, Kallada and other villages and Pata Tekkali was 
grantee in respect of anothe? set of villages, both the grantors, 
Pata Tekkali and Nandigam, retained the tank-bund and the 
lower part of the tank-bed in common. So far as Mallividu and 
Kallada were concerned, Nandigam was grantee and Pata 
Tekkali was grantor; but both grantor and grantee retained the 
tank-bund and the lower part of the tank-bed. Did that tran- 
saction create an easement in favour of Nandigam and Pata 
Tekkali over the part of the tank-bed within the limits of Malli- 
vidu and Kallad&#? Unfortunately the partition deed has not 
been produced. But we know that for 14 years after the parti- 
tion—until the brea@h was made in 1878—the part of the tank- 

~ bed withim the limits of Mallividu and Kallada was submerged 
whenever the tank was ful. We also know that the water of 
the tank was required, and is still required, for villages below 

j the tank both ifi Nandigam and in Pata Tekkali. Nandigam is 
as much interested now, and was as much interested at the time 

of the partition, in the right to submerge parts of Mallividu 

and Kallada as Pata Tekkali. In the circumstances it appears 

from the very nature of the transaction, by which, whiléthe 

rest of the original Tekkali Estate was divided, this tank-bund 

and the lower part of the tank-bed were reserved to be held in 
“common, that the intention of the parties must have been to 

preserve im the interests of both the right to submerge the 

P upper part of the tank-bed in Mallividu and Kallada when- 
ever there was a full supply to the tank. This is not a case 
of setting up an implied reservation in favour of the grantors 
against the doctrine of Wheldon v. Burrows.” It is rather on 
f examination something implied in favour of the grantees. 
Nandigam and Pata Tekkali granted to each other their rights 

in cerfain villages below the tank, which were then irrigated 


4 





5 3. (1879) 12 Ch.D. 31. 7, (1863) 3 B. & S. 761: 122 E.R. 285. 
; 8. (1880) 16 Ch.D. 355. . 9 (1892) 1 Ch. 47. 
° e Mo. (1900) 81 L.T. 81l. `` 11. (1890) I.L.R. 14 B. 432. 
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by the tan#® That implied in favour of each grantee the right 
to water from the tank for irgigating the villages below the tank 
which fell to his share, and that right could not be enjoyed to 
the extent it was then enjoyed unless the grantors- together 
retained the right to submerge the parts of Mallividu and Kal- 
lada whigh were within the tank-bed. By the very nature of 
the transaction therefore the grant of Pata Tekkali’s interest in 
allividu and Kallada to Nandigam was subject to that ease- 
ment being” created in favour of both Nandigam and Pata 
Tekkali. ° 
® 
If that is the right view of the transaction—and so -it 
appears to me—the rest of the case is simple. Nandigam could 
not affect that easement by the sale to the plaintiff in 1899. Nor 
is the continuance of the easement affected by the? fact that it 
was not used from 1878 to 1913, while the tank-bund “was breach- 
ed. Under section 47 of the Easements Act non-user does not 
extinguish a continuous easement until it has lasted for 20 years 
from the day on which enjoyment Was obstructed by the servient 
owner or made impossible by the dominant owner. Tt is not 
suggested that Nandigam or Tekkali ever did anything to make 
their enjoyment of the easement impossible or that he plaintiff 
ever obstructed their enjoyment. On the contrary the plaintiff 
did not even bring this suit until 10 years after the breach had 
been closed and use of the easement had begun again. I agree 
that the plaintiff can get no relief in this suit. 5 


It was represented to us at one stage for the plaintiff that, 
if tae submersion of land in Mallividu were allowed to continue, 
he would be very hardly used as he had bought that village at a 
high price believing the land submerged to be cultivable. We 
could not decide the case on any such consideration. But it ise 
satisfactory to know that there is no basis for the plajntiff’s sup- 
posed grievance. As he bought five villages, including Malli- 
vidu and Kallada, in auction for a lump sum-we do not know 


what he paid for Mallividu. But the sale notification shows that ° 


of the whole village only a small fraction was represented to be 
cultivable land, and the explanation of that no doubt is that a 
large part of the village was, as any one could ascertain, liable 
to submersion if the tank-bund was repaired. = 

I agree that this appeal should be allowed and the suit dis» 
missed with costs of defendant 2 in both Courts and that the 
Memorandum of Objettions also should be dismissed with cests, 

4 ° 
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aie Defendant 1 has not appealed against the order that he should 


Chandra Deo bear his own costs in the Subordinate Judge’s Court. 





Rajab of B.V.V. Appeal allowed. 
neon : Memorandum of Objections dismissed. 
Reilly, J. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—Mr. JUSTICE ANANTAKRISHNA ATIYAR AND 


Mr. JUSTICE SUNDARAM CHETTY. : 
Muthyala o ATES .. Appellant® (PIF.) 
P 2 
Muthyala E .. Respondent (Deft.). 
Narayanappa, Ctvil Procedure Code (V of 1908), Sch II, Paras 17, 18 and 19—Arbiira- 


ies hon out of Conrt—Agreement to refer—-Death of one of the arbtirators—- 


chandrappa. Swii—Applicatiðn for stay—Powers of Court 
The parties had agreed to refer their disputes to arbitration and to 
abide by the unanimous award of three specified arbitrators. Pending arbi- 
tration proceedings, one of the arbitrators died The agreement contained no 
provision for filling up the Lean Gaaat of the parties thereupon filed a 


suit and the other applied under 18 (Sch II, Civil Procedure Code) 
for stay. è 


Held, the Court had po power to stay the proceedings as the agreement 
became inoperative on the death of one of the arbitrators. Any reference 
æ made by the Court to two of the arbitrators only or after substituting a 
new arbitrator in the place of the deceased would not be consistent with the 
agreement, That is “sufficient reason’’ within the meaning of paras. 17 (4) 
and 18 of Sch II. The provisions of paras 4 and 5 cannot be invoked; 
those provisions can be applied only if they are consistent with the agree- 
ment (vide para. 19). 

Deutsche Springstoff Actien Gesellschaft v. Briscoe, (1887) LR. 20 
Q.BD. 177, Jattum Bi v. Nabi Saheb, (1912) 24 M L J. 15. Ramayya v 
Bapayya, (1926) 51 M.L. J. 440 and Laxman v Manjunath, (1921) I. Le R. 
45 Bam. 1181, followed 


Sadagq Husain v. Nasir Begam, (1911) LR. 38 I.A 181: IL.R. 33 A 
743: 21 M.L J. 1151 (P.C), Pestonjee Musserwanjee v Manockjee & Co, 
§1868) 12 MIA 112 and Perwnalla Satyanarayana v. Perumalla Venkata- 
fangayya, (1903) I.L R. 27 Mad 112: 13 M.L.J. 311, distinguished 
-~ Bala Pattabhirama Chetii v Seetharama Chetti, (1894) I.L.R. 18 Mad 
eP 498 Ma Bu U v. Maung Pe Lan, (1917) 42 I.C. 911, Brooke v Surdayal, 
(1874) 12 Beng. L.R. App 13, Sri Ram v. Sorabji, (1919) 51 I.C. 636 and 
* Ahmad Nur Khan y Abdur Rahman Khan, (1919) I.L R. 42 A. 191, referred 


to. 


Bhagwan Das v Gurdayal, (1921) 19 A.L.J. 823 and Fasal Ilahi v 
° Prag Narain, (1922) I.L.R. 44 All. 523, not followed 


Appeal against the order of the Court of the Subordinate 
Judge of Bellary, dated 10th March, 4930 and made in O.S. 





: "No. 27 of 1929 (O.S. No. 36°of 1929 on the file of the District 
° *A.A.O. No. 272 of 1930 28th August, 1930. 
° and l 
3 °C.R.P. No. 1034 of 1930, KA 
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Court, Bellary) and Petition under S. 115 of Act V of 1908 Nwayanappa 
praying the High Court to reyise the decree of the District Court Rama- 
of Bellary in M.A. No. 19 of 1929 preferred against the order  “"S"47@PP*- 
of the Court of the Subordinate Judge of Bellary, dated 13th 
August, 1929 and made in I.A. No. 96 of 1929 in OS No. 8 of 
1929. e 
° V. S. Narastmhachar for appellant. 
B. Somayya and Kasturi Seshagiri Rao for respondent. 
The Court delivered the following 
JupcMents, Anantakrishna diyar, J—The parties to these Ananta- 
cases before us are brothers. By an agreement, dated 31st Aigar, J. 
October, 1926, the parties agreed to have their disputes relating 
to partition settled by three specified arbitrators. During the 
course of the arbitration proceedings one of the arbitrators died. 
One of the brothers filed O.S. No. 8 of 1929 on 22nd March, 
1929, against his brother. The Ist defendant in O.S. No. 8 of 
1929 applied under para. 18 of the second Schedule of the 
Code of Civil Procedure to have*the suit stayed. The Court 
held that the arbitration could go on with a fresh arbitrator that 
may be appointed by the Court. The plaiatiff in O.S. No.8 of ° 
1929 preferred an appeal against that order, and the learned 
District Judge set aside that order, holding that the arbitration ~ 
agreed to between the parties could not go on, as one of the 
arbitrators was dead, and as there was no provision in the agree- - 
ment regarding the appointment of a substitute in the place of 
the arbitrator who is dead. Against the decision of the learn- 
ed District Judge directing the suit to proceed, the. lst defend- 
ang, has preferred Civil Revision Petition No. 1034 of 1930. 
The Ist defendant in OS. No. 8 of 1929 subsequently 
fled O.S. No. 27 of 1929 in August, 1929, for enforcing the 
arbitration after the appointment of a fresh arbitrator in the 
place of the deceased one. Having regard to the view taken by 
the learned District Judge in Civil Miscellaneous Appeal No. 19 
of 1929 (which is the subject-matter of the revision petitiqn 
before us already referred to), the learned Subordinate Judge” 
dismissed the suit. Civil Miscellaneous Appeal No. 272 of 1930 
has been filed by the plaintiff in O.S. No. 27 of 1929 against ° 
the decision of the learned Subordinate Judge in O.S. No. 27 
of 1929. 


Theesubstantial question for tlecision in the two cases being ° 
the same, they were heard together in this Court. ° a 

The decision of the dispute between the parties turns on the a 
construction of the icular agreement, dated 31st October, a oe 
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1926, entered into by them, and on the proper meahing to be 
attached to paras. 17 to 19 of the second Schedule of the Civil 
Procedure Code. 


Froni a perusal of the provisions contained in the second 
Schedule of the Civil Procedure Code, it seems to me, that when a 
suit is referred to arbitration when all parties interested gree to 
the same, the Court has got larger powers, in some respects, in 
order to complete and effectuate the matter of arbitration. Para- 
graph 1 of Schedule IT enacts that where in a suit all the parties 
interested agree that any matter in difference between them shall 
be referred to arbitration they°may at any time before the judg- 
ment is pronounced apply to the Court for an order of reference. 
The underlying idea conveyed by paragraph I of Schedule II is 
that the parties interested are anxious to have the suit settled by 
arbitration, and not by Coust. The details regarding the person- 
nel, etc., of the arbitration in such a case are all taken to be merely 
secondary and incidental to the matter, the main intention being 
settlement by arbitrators and, not by Court. Seeing that the 
parties are entitled to apply, at any time in the course of the 
suit, even after the trial has been closed and the matter is 
pending judgment, to have the suit referred to arbitration, it 


™seems reasoflable that the attempt at arbitration should not prove 


futile and abortive simply because one of the arbitrators declined 
to act or one of the parties declined to appoint the arhitrator, 
ar to proceed with the same. Settlement by arbitration being 
taken to be the dominant idea of the parties, the matter of 
details regarding appointment of arbitrators, etc., are left to be 
worked out by the Court in case parties do not agree. Of course 
if the parties agree as to the manner in which the arbitrators fre 
to be abpointed, the Court is bound to adopt that procedure 

para. 2). The Court is entitled to make provisions for various 
matters referred to in paras. 4 and 5: where an arbitrator or an 
umpire dies? or where the parties cannot agree within a reason- 
able time with respect to the appointment of an arbitrator, “or 
ewhere the person appointed refuses to accept the office of the 
arbitrator or refuses to act, etc., provision is made for the Court 
to appoint an arbitrator after giving notice to the parties. Inthe 
case of refercnce to arbitration of matters în a pending suit, 
therefore, there is no question of reference to specified arbitrators 
only, ingthe sense that if any such arbitrators decline to act or 
dies, the arbitration comes to an end. i 


Where, however, parties agree to refer their differences to 
arbitration, there being no proceedings iN Court at that time, 
e a 


\ 


rl 


Lx], . 
o’ 
then, power is given to the parties to the agreement or to any 
of them to apply to the Caurt to have the agreement filed in 
Court; whereas in the case of a pending suit the consent of all 
(he parties interested is necessary before the application could 
be made to the Court, for an order of reference. In the second 
class ofecases mentioned above, such application may be made 
either by all the parties to the agreement, if they join in the 
application or by any of them. In the latter case, notice should 
be issued to the other partics to the agreement to show cause 
why the Agreement should not be filed. When no sufficient 
cause is shown, the Court shall order the agreement fo be filed, 
and shall make an order of reference to the arbitrator appointed 
in accordance with the provisions of the agreement; and it 1s 
only in cases where there are no such provisions and the parties 
cannot agree that the Court could appoint any arbifrator. Thus 
the provisions contained in the agreement regarding the arbitra- 
tors have to be followed and the Court is not entitled to go behind 
such provisions. ‘This, it seems to me, is made clear by cl. (4), 
para. 17 of Sch. II. Paragraph 18 relating to stay of suit enacts 
that the Court should be satisfied that there is no sufficient reason 
why the matter should not be referred it accordance with the 


agreement to refer to arbitration before a suit filed after such 


agreement could be stayed. Paragraph 19 makes it clear that 
the provisions of Schedule II shall apply only so far as they are 
consistent with any agreement filed under para.d7. Thus, if the 
provisions of the second Schedule, Civil Procedure Code, are 
not consistent with the agreement of the parties, such provisions 
of the schedule shall not be applicable to such arbitasation. In 


a se coming under paragraph 1 of the Schedule, the Court gasses ` 


an order of reference to arbitration. In a case coming under 
paragraph 17 of the Schedule, the Court orders the agreement to 
be filed, and makes an order of reference to the arbitrator 
appointed in accordance with the provisions of the, agreement, 
etc. The provisions of the agreement thus govern the arbitra- 


tion all through under para. 17, and the provisions contained bn, 


the second Schedule of the Code come in so far as they are con- 
sistent with the agreement filed under para. 17; whereas under 


para. 1 of the Schedule, the agreement between the parties brings 
about the order of reference, the subsequent proceedings being 
left to Court, the Court*being"dirgcted to respect the unanimous 
wish of the parties in certain respects only. It should also be 
noticed that agreements to refer to arbitration futufe differences 
also come within the &cope of para. 17. ° 
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One can understand the reason for the difference in the 
policy underlying the distinction that exists in the two classes 
of cases mentioned above. 

The ‘question for construction of the particular agreement 
of the parties is one for the Court before which the question is 
raised. The Court should decide, after considering the terms 
of the agreement, whether any, and which, of the provisions e 
in Schedule Il, Civil Procedure Code, are consistegt with the 
terms of the agreement. ` 

In tke case before us, the reference is to three specified 


persons. We are not able to gather that the main intention of 
the parties to the present cases was to have their disputes settled 


` by arbitration in any event, and that the question of the person- 


net of the arbitrators was only a subsidiary and incidental matter. 
As I under&tand the agreément before us, it is a reference to 
three specified persons only, with a further provision that the 
award to be binding should be unanimous award of all the three. 


In this view, seeing that one of the arbitrators in the present 
case died prior to the commencement 8f these proceedings in 
Court, I think that the present is not a case where the proceed- 
ings in theesuit (O.S. No. 8 of 1929) should be stayed under 
para. 18 of the second Schedule, Civil Procedure Code, or where 
the agreement should be ordered to be filed or any order of 
reference made“*under para. 17, since the Court could not make 
an order of reference to the arbitrators appointed in accordance 
with the provisions of the agreement when one such arbitrators 
died prio» to the commencement of proceedings in Court. 


‘Coming to decided cases, it seems to me that the decision 
in Saq Husain v. Nasır Begam does not touch this exact point. 
It is a decision of the Privy Council, and if the question now 


‘before us has been decided directly or even indirectly by the 


Privy Couficil, then there would be an end to all discussion. 
But after having carefully read that decision, I am not able to 
Say that their Lordships have expressed any opinion on the 
question now before us. All that was decided in that case is 
this, that the expression “refusal to act” occurring in the Code 
includes also a case where an arbitrator never accepted the 
arbitration but refused to have anything to do with the arbitra- 
tion, angl it is not confined to the*case of an arbitrator accepting 
fhe arbitration but subsequently refusing to act. If°l under- 
stand the facts of the case correotly, a decree already passed by 





— me 


1 (oll) L.R. B LA. 181. LLR. BA MÑ 21 MLJ. 1151 (P.C). 


r 


Pa 


LX] THE MADRAS LAW JOURNAL REPORTS. ¢ 681 


» i e 
e 


è ; 

Court on compromise was to be worked out by arbitrators who 
were to allot to the parties pgoperties in a eompact block if possi- 
ble appertaining to their shares. There was reference to arbitra- 
tion regarding proceedings in a matter of which ‘the Court 
had seizin already, and which should be taken only through 
Court. e Substantially there was an order of reference by Court. 
It is not a case coming under para. 17 of Schedule II. 


The decision in Bala Pattabhirama Chetti v. Seetharama. 
Chet®* decided that the words “so far as they are consistent 
with any agreement so filed” ogcurring in section 324 of the 
Code of 1882 corresponding to Rule 19 of Schedule II of the 
present Code do not mean that the agreement must contain in 
every case an express provision as to what ought to be done if 
any arbitrator is unwilling to act in order that a Judge may 
act in conformity to it. The learned Judges held*that the rea- 
sonable construction of the said provision was that the action 
of the Judge under section 510 should not be inconsistent with 
the agreement. A Bench of this Gourt in Ramayya v. Bapayya, ' 
on the other hand, latdedown that the provisions of the schedule 
would apply only so far as they are congistent with the agree- 
ment filed under para. 17. In that case, one of the parties who 


referred their disputes to the arbitration of three named arbitra-°~ 


tors applied to the Court under para. 17 (1) of Schedule II, Civil 
Procedure Code, to have the agreement filed in Court. This 
was done: but in making the order of reference under sub-cl. (4), 
the Court added a further direction that in case of disagree- 
ment among the arbitrators the opinion of the majority should 
preyail. The question arose whether the said direction was legal 
or not, as it was not consistent with the agreement whiclf was 
construed to require the: unanimous decision of all the three 
arbitrators (and not simply of a majority) in order that the 
award may be binding on the parties. The learned Judges held 
that fhe Court could not give any directions which dre not con- 
sistent with the agreement to arbitration. The reasoning of 
this decision directly applies to the case before us, and the pro- ° 
visions of paras. 1 to 17 of Schedule II would apply only so far 
as they are consistent with the agreement filed under para. 17 
of the Schedule. As we construe the agreement before us, 
the provisions of the 2nd Schedule are not consistent with the 
agreement, regarding the appointment of fresh arbitretors by 
Court. e agreement was to refer to the arbitration of three 


——— 





2. (1894) I.L.R. 17 M. 498. 


3. (1926) 51 M.L.J. 448. 
R—86 ° 
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Narayanappa specified persons. There is no provision as to what i$ to happen 

Ruma. İn case if any of the three died. {n such a case, the Court has 

chaadrappa. = no jurisdiction to appoint an arbitrator in lieu of one who died, 

Ananta and consequently a suit filed by a party to the agreement should 

hene be tried by the Court. See Ramayya v. Bapayya'’ and the 

'“_ English decisions referred to therein, and Jattwm Bre. Nabi 
Saheb.‘ 


The decision in Mohan Lal v. Damodar Das, eMa Bu U 
v. Maung Pe Lan? and Brooke v. Surdayal’ were also referred 
to as supporting the above vigw. 


The decisions of the Allahabad High Court do not seem 
to be uniform—see Ahinad Nur Khan v. Abdur Rahman Khan, 
Bhagwan Das v. Gurdayal® and Fasal Ilahi v. Prag Narain.” 


° ie R 
The only decision of the Bombay High Court to which our 
attention was drawn Lazman v. Mansunath” supports the view 
I am inclined to take. There the agreement provided for 
arbitration by two specifed persons. Subsequently one of the 
arbitrators expressed his unwillingness ,to act. A suit having 
. been instituted by one of the parties, an application for stay of 
the suit was made to*Court under para. 18 of the 2nd Schedule. 
-e The Lower» Court having held that the suit was barred by the 
agreement to refer it to arbitration stayed the suit. The High 
Court reversed that order, being of opinion that the Lower Court 
should have removed the stay and decided the suit on its merits. 
Sir Norman Macleod, C.J. and Justice Shah observed as 

follows :— 

‘(The Ŝther arbitrator stated that he refused to act as an arbitrator. 
A cage, theretore, had ansen for an application to the Court to remov@the 
stay of,the suit if the parties did not come to an arrangement to remove 
the difficulties which bad arisen, so as to enable the arbitration to procecd. 
Here the suit was stayed to enable the arbitration to proceed. Facts were 
‘broved to show that there were difficulties in the way of the arbitration 
proceedings. However, it is obvious that the Court ought to have proceeded 
fo deal with the suit and decide it on its ments, as the arbitration had become 


impossible owing to the parties failing to agree to any particular course 
e wing followed after one arbitrator refused to act ” 


The High Court accordingly directed that the suit should 
not be stayed but tried by the Lower Court and disposed of in 
~ accordance with law. The case before us is substantially on all 


po 


n ° 3 (926) 51 M.L.J. 440 . 4 (1912) 24 M.I, J. 15. 

I.C. 866. 6 (1917) 42 I.C. 911 

R. App. 13. 8 (1919) I.L.R. 42 A 191. 

823. 10. (1922) 1.1.8 44 A 523. 
e ° 11. (1921) I.L.R. 45 B. BL. 
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fours with the case before the Bombay High Court though the “*”*/27sprs 


question is not discussed in that case. Raima- 
a chandrepa 

The only decision of the Calcutta High Court to which our Py 

attention was drawn is that reported in SkaSimukhi Debi v. krishna 


Parbaty Sunkar Roy. Facts are not fully clear from a perusal Aiyar, J. 
of the report, but so far as one could gather the Court would 
“seem to have been of the opinion that the agreement of the 
parties shotild prevail in such cases. However, too much reli- 
ance coulé not be placed on this case for the reasons stated 
already. E s 
The present is not a case, where one of the parties to the 
agreement revoked the agreement without just and sufficient 
cause, so the decisions reported in Pestonjee Natsserwanyeée v. 
Matockjee & Co.” and Perumalla. Satyanarayana X. Perumalla 
V enkatarangayya* do not, in my view, apply. No doubt a 
mere arbitrary revocation by one party of the authority will 
not be permitted. Further, the death of the arbitrator in this 
case occurred before any proceedings were taken in Court, and 
before any order of reference was made by Court. The basis 
of the decision of the Privy Council in he case reported in 
Pastonjee Nusserwanjec v. Manockjee & Co.” seemg to be that . . 
the agreement of the parties in that case was taken really to 
incorporate the provisions of section 326 also of the Civil Pro- 
cedure Code relating to arbitration, though it expressly referred - 
only to section 327 of the Code (Act VIII of 1859). j 


In my view the balance of authority is in favour of the 
view that the provisions of paras. 1 to 16 of 2nd Schedule could 
no®hbe applied to an arbitration outside Court, except in sq far 
as they are consistent with the provisions of the agreement 
between the parties filed under para. 17. 


We have already come to the conclusion that on a proper 
construction of the agreement before us, it is a refefence to the 
arbitration of three specified persons. One of the said three `” 
specified persons having died, the Court could not refer tHe e 
matter to the arbitrators as provided in the agreement of the 
parties; and the Court had no power itself to appoint an arbitrator 
in such a case in the place of the arbitrator who is dead. Thic 


suit filed by the other party to the agreement in the ordinary 
Civil Court could not im such a case be stayed under pay. 18 of =, 
Schedule’ II, as the arbitration could not go on in the circurt- a 





12 (1918) 50 I.C. 8%. 13. (1868) 12 MLA. 112 e 
14 (1903) {.L.R. 27 M. 112: 13 M.L.J: 311. om * E 
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Narayanares stances, as the parties declined to appoint an arbitrator in the 





Rama- place of the one who died. $ 

chaffdrappa. 
pe We therefore uphold the order of the Lower Court for the 
abana: reasons mentioned above, and dismiss the Revision Petition 


Alyar, J. No. 1034 of 1930. For similar reasons the Miscellaneous 
Appeal No. 272 of 1930 will also be dismissed. We make no 
order as to costs in these cases in the circumstances. C.M.P. 
No. 2485 of 1930 is dismissed. ° 


O p Sundgram Chetiy, J—The appellant and the respondent 
hi are brothers. They executed°an agreement (Muchilika), dated 
31st October, 1926, in favour of three specified arbitrators, refer- 

ting their disputes regarding the partition of their joint family 
properties tothe arbitration of the said three persons, and agree- 

ing to abide by their decision. The arbitration was proceeded 

with to some extent, but before its completion one of the arbi- 
trators died. Thereupon, the respondent (Muthyala Rama- 
chandrappa) filed 0.S. No. & of 1929 for partition of the joint 
family properties, impleading his brother, the present appellant 

e asthe Ist defendant. In the course of that suit, the 1st defend- 

ant put in an application under para. 18 of Schedule II, Civil 

- «Procedure Code, for a stay of the suit. (I.A. No. 96 of 1929.) 

The learned Subordinate Judge passed an order on 13th August, 

1929, directing the stay of the suit for a specified time. Against 

this order, an appeal was preferred by the present respondent 

(the plaintiff in the suit) and the learned District Judge set aside 

the order staying the suit, and dismissed the application, holding 

on the strength of the decision in Jattum Bt v. Nabi Saheb‘ that 

the reference to arbitration became inoperative and of no efftct 

on the*death of one of the arbitrators, there being no provision 

in the agreement to appoint a substitute, if some such contingency 

should arise. Against this order, the present Civil Revision Peti- 

tion has been filed. In view of this order of the learned District 

e Judge, the application by 1st defendant under para. 17 of Sch. II, 
*Ctvil Procedure Code, to have the agreement filed and a reference 

made to the arbitrators (which was numbered as a suit) was 

also dismissed by the Subordinate Judge. Against that order 


= of dismissal, the 1st defendant has filed the present C.M.A. In 
both, the questions involved are substantially the same. 

: °. a ExMibit I is the agreement to refer the disputes to fhe three 

a arbitrators specified therein, for effecting the partition of the 

ee joint family*properties. The parties agree to abide by their 


a ne 


e e ° ° , 4 (1912) 24 M.L.J. 15, s 
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decision. "There is no provision in the muchilika for the appoint- weg vee 
ment of substitutes, in case of death of any of them, or if any Baars 

of them refuses to act. In this case, it is admitted that one of ©  —— PPa. 
the arbitrators named in Exhibit I had died before the applica- aT 
tion was made under para. 17 of Schedule II for an order that an 
the agr€ement be filed in Court. 


The question involved in both these cases is almost the 
same. In*order to direct the stay of trial in O.S. No. 8 of 1929, 
under para. 18, the Court must be satisfied that there is no suffi- 
cient reason to decline to refer éhe matter in accordance with 
the agreement (Ex. I) to refer to arbitration. With respect to 
the application under para. 17, if no sufficient cause is shown 
why the agreement should not be filed, the Court should order 
the agreement to be filed, and make an orderyof reference to the 
arbitrator or arbitrators appointed in accordance with the pro- 
visiohs of the agreement. Now that one of the arbitrators 
named in the agreement is dead. is the application under para. 17 
for an order contemplated thercirf sustainable, and is the Court 
bound to make an ordtr staying O.S. No. 8 of 1929? 





Learned arguments have been addressed by the advocates 
on both sides and the difficulty of deciding this® question is?’ 
enhanced by the conflict of views expressed in judicial decisions. 
Before referring to those decisions, I wish to make a few obser- 
vations. The Court’s jurisdiction to order a reference to arbitra 
tion is derived from the agreement of the parties, and an order 
of reference has to be made by the Court in accordance with 
the provisions of the agreement, and, at any rate. it Should not 
be“inconsistent with the intention of the parties disclosed by 
the agreement on a proper construction of its terms.” That 
being so, it seems to me, that one way of showing sufficient 
cause why the agreement should not be filed (within the mean- 
ing of para 17) would be, that on account of the hippening of 
a contingency, or an account of altered circumstances subsequent ` 
to the agreement, it would not be possible to the Court to makes 
an order of reference in accordance with stich intention. Where 
the agreement is to 1efer the matter to the decision of three named 
arbitrators, and one of them subsequently dies, if on an applica- ° 
tion by one party under para. 17, when opposed by the other 
party, the Court chooses to order, the agreement to be aled and œ 
make ar order of reference to the remaining two arbitrators, ° 
such a reference would not be in accordance with the provisions 
of the agreement. Until after the order of reference is made, : 
the Court cannot apgly para. 5 and exercise the power of appoint- A 


e 
a 


Narayanappa 
v. 


Rama- 
charfirappa. 





Sundaram 
Chetty, J. 
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ing a new arbitrator in the place of the arbitrator who has died 

or refused to act. This is clear from para. 19 of the 2nd Sche- 

dule which runs thus: 

“The foregoing provisions, so far as they are consistent with any 
agreement filed under para 17, shall be applicable to all proceedings under 
the order of 1cference made by the Court under that paragraph, amd to thc 
award and to the decree following thereon” 

The Court not having the power to appoint a new arbitra- 
tor in the place of the one who died or refused to act, before 
making the order of reference under para. 17, it must be taken 
that sufficient cause is shown fer holding that an order of refer- 
ence could not be made to the arbitrators appointed in accord- 
ance with the provisions of the agreement. (Vide cl. 4 of 
para. 17.) It must also be noted that there is no provision in 
Ex. I for the appointment of new arbitrators in case of death . 
or refusal to act of one or other of the arbitrators specified 
therein. If what I have’stated above is the correct view, on a 
strict interpretation, of the provisions of paras. 17, 18 and 19 of 
the 2nd Schedule, the order of the learned District Judge refus- 
ing to stay the suit, and the order of the fearned Sub-Judge, dis- 
missing the application put in under para. 17, must be taken to be 


- correct. e 


A nurhber of decisions relied on by the learned advocate for 
the respondent go to support the view I have taken. In the 
oase in Deutsxhe Springstoff Actien Gesellschaft v. Briscoe” 
ihe agreement was to refer the matter to two named arbitrators 
or their umpire. It was held that if there was no subsisting 
agreement to refer capable of being carried into effect, the 
proceedings in the suit could not be stayed under section 11 of 
the Common Law Procedure Act, 1854. This principle was 
followed by- a Division Bench of this Court in Jastan 
Bi v. Nabi Saheb.‘ The agreement in that case was 
to refer tht matter to three named arbitrators, without anv 
provision in the muchilika for the appointment of new arbitra- 


‘tors in their place. Two of them having declined to arbitrate, 


it was held that the agreement ceased to be operative and there- 


fore did not bar the suit. In a recent decision °in 


Ramayya v. Bapayya® the learned Judges have construed an 
agreement to refer the matter to three named arbitrators 
(similareto Ex. I) as implying arf intention to be bound by the 
d&cision of all the three and not merely of a majority, and in 





3e (1926) 51 M.L.J. 440. 4 @912) 24 M.L.J. 15. 
15, (1887) L.R. 20 Q.B.D. 177. 
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this view “it was held that the Court had no power to order Narayanappa 
under para. 4 that the parties should abide by the decision of TEN 
the majority, because according to para. 19 the provisions of chandrfppa. 
paras. 4 and 5 could be applied only so far as they are’consistent Sundaram 
with the agreement filed. If, according to the construction of Shetty: J, 
the agement adopted in the aforesaid decision, the parties 

e wanted to abide by the decision of all the three specified arbitra- 
tors, any reference made by the Court to two of them only or 
after substituting a new arbitrator in the place of one who sub- 
sequently “died, would not be valid, as it would not be consistent 
with the provisions of the agreerfent. 


The contention of the respondent is lent support by the 
decisions of some other Courts also. The case in Brooke v. 
Strdayal’ was decided under the old Code (Act VAII of 1859). 
Two points were decided. One is that the power bf appointing 
a new arbitrator in the place of one who refused to act could 
not be exercised under section 319 before making the order of 
reference. The other is, that by reason of pne of the arbitra- 
tors named in the agreement having refused to act, the agree- <“ 
ment to refer to arbitration as intended by the parties no longer ° 
subsists so as to enable the Court to direct that it should be filed. 
(Vide also Ma Bu U v. Maung Pe Lan*). In another case’ 
decided hy the Punjab Chief Court, an agreement to refer to 
five named arbitrators (without any provision, for substituting - 
fresh arbitrators) was held to be inoperative by the death of 
two of them, before the application was made for filing the 
agreement in Court. This was regarded as a sufficient reason 
for refusing to file the agreement under para. 17 (Mohan Lal 
v. Damodar Das’). The same view has been expressed by the 
Lahore High Court in Sri Ram v. Sorabji2* But in that case 
there was a distinct provision in the agreement itself that ig 
case of resignation or death of any arbitrator named therein, 
anotiter may be appointed in his place. In the case reported 
in Ahmad Nur Khan v. Abdur Rahman Khan’ the applicatign i 
under para. 17 for an order that the agreement be filed was” 
dismissed, as the arbitrator refused to act for some reason. 


` On behalf of the appellant, some decisions were relied on ° 
as supporting his contention. Two of them are the decisions 
of the Allahabad High Çourt. . In the case reported in Bhagwan 

s e 





—- ® 
ee 
e 


5. (1918) 44 I.C. 866. 6 (1917) 42 I.C. 911. bi 
7 (1874) 12 Beng L.R. App. 13. . 
8. (1919) I.L.R. 42 A, 191, 16 (1919) 51 I.C. 636. n te 
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Das v. Gurdayal,® one of the three named arbitrators is alleged 
to have declined to act. Then oneef the parties filed an appli- 
cation under para. 17 to have the agreement filed and a reference 
made. The learned Judges seem to concede that the Court has 
no power to utilise the provisions of para. 5, where no order of 
reference has been made under para. 17. But the fact®of one 
of the three arbitrators refusing to act is taken to be no bar to 
the Court passing an order under para. 17. It is obsgrved, that 
an order of reference should be made under para. 17, to pave 
the way for the next step which is the appointment of another 
arbitrator. But it seems to mè that such an order of reference 
(more clearly in the case of death of one of the arbitrators), 
cannot be deemed to be warranted by cl. (4) of para. 17 if its 
terms are strigtly construed. The view taken in the above case 
has been fully endorsed in,the decision in Fasal Hahi v. Prag 
Narain.° Reliance has been placed on the decision of the Privy 
Council in Sadiq Husain v. Nasir Begam.’ If the facts in that 
case are carefully considered, jt would appear that the agreement 
of the parties to refer the matter of settling and allocating the 
shares, etc., to two arbitrators was the razinamah petition filed 
in Court on which a decree was passed. This itself amounts to 
ethe Court håving filed the agreement. Then, one of the arbitra- 
tors declined to act. ° It was held that the Court shotld have 
appointed another arbitrator under section 510 of the old Civil 
Rrocedure Code? (Act XIV of 1882). That was not strictly 
a case of an application for the filing of the agreement in Court 
after one of the arbitrators had refused to act. This decision 
of the Prity Council does not really help the appellant’s conten- 
tion én the present case. There remains the decision in Bela 
Pattabhirama Chetti v. Seetharama Chetti? It turned mainly 
on the construction of the words “so far as they are consistent 
with any agreement so filed” occurring in section 524 of the old 
Civil Procedure Code (corresponding to para. 19 of the 2nd Sche- 
dule of the present Code). According to the view taken in that 
ecåse, section 524 should be read as if it contained the words “in 
the absence of anything in the agreement to the contrary,” but 
a different view has been taken in the matter of construing a 
similar agreement with reference to para. 19 of the 2nd Schedule 
in the later decision of this High Court in Kamayya v. Bapayya.° 


OONO, S 


o e 
1° (1911) L.R 38 I.A. 181: LLL.R. 33 A 743: 21 M.L.J. 1151 (P.C). 


2 T1894) I.L.R. 17 M 498, 3. (1926) 51 M.L.J. 440. 
9 (1921) 19 A.L.J. 823. 10. (192%) I.L.R. 44 A. 523. 
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As regards the construction of the agreement (Ex. I) reli- 
ance has been placed on the decision of the Privy Council in 
Pestonjee Nusserwanjee v. Manockjee & Co. In that case, 
their Lordships had to deal with the jurisdiction of the Court 
under section 326 of the old Code (Act VIII of 1859) to direct 
an agreement of parties to arbitration to be made a rule of Court. 
elt was held that no party to the agreement can revoke the sub- 
mission to guch arbitration, unless for good cause. In constru- 
ing that agreement, their Lordships have remarked, that the 
submission to the arbitration must be deemed to be under and 
subject to the sections contained uf the Code relative to the sub- 
ject, unless the provisions of the Code were expressly excepted 
by the parties to the agreement. (Vide p. 130.) The view 
taken in Bala Pattabhirama Chetti v. Seetharama Chetiv is in 
accordance ,with this principle. Sectjon 326 referred to in the 
judgment of the Privy Council corresponds to paras. 17 and 19 
of the 2nd Schedule to the present Code. Adopting the rule of 
construction of the agreement as laid down byethe Privy Council, 
the parties to Ex. I should be deemed to have’ agreed to abide by 
the provisions of paras. 17 and 19, inasmuch as there is no 
express provision in the agreement indicafing that these provi- 
sions were excepted by the parties. Taking this agreement to 
be subject to the provisions of para. 19, the Court can exercise 
the power of appointing a fresh arbitrator in the place of the 
deceased arbitrator under para. 5, only after thé order of refer- 
ence has been made under para. 17. There is no provision in 
para. 17 empowering the Court to make such an appointment 
before the agreement is made a rule of Court and ar order of 
ref€@rence is actually made. Thus it is clear, that even og the 
construction of the agreement in this case, in the ateresaid 
manner, the Court cannot fill up the vacancy, by appointing a 
substitute, before ordering the agreement to be filed. 


The next question is, whether under para. 17° the Court 
can order the agreement to be filed, in spite of the death of one 
of the three arbitrators named therein, and make an order of 
reference to. the two surviving arbitrators alone. Would this 
be in accordance with what is laid down in cl. (4) of para. 17? 
The words in this clause “and shall make an order of reference 
to the arbitrator appointed in accordance with the provisions 
of the agreement or, if there is no,such provision and the parties 
cannot agree, the Court may appoint an arbitrator” indicate fo 
my mind, that when the agreement is to refer the matter to a 


7 


2, (184) ILL.R. 4 IM. 498. 13, (1868) 12 M.I.A. 112, 
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Narayanappa named arbitrator, or named arbitrators, the Court shall make an 
PTER order of reference to such arbitratos or arbitrators, but where the 
chMdrappa. agreement has not named the arbitrators, it should be taken that 
Sundaram there is no stich provision in the agreement as to limit the appoint- 
Chetty, J. ment to a specified person or persons, in which case the Court 
itself may appoint an arbitrator or arbitrators, if th® parties 
cannot agree as to the personnel, and then make an order of 
reference. That this is so would be clearer from, the corre- 
sponding clause in section 523 of the previous Code, viz., “and 
shall make an order of reference thereon, and may also nominate 
‘the arbitrator when he is nôt "amned therein and the parties 

cannot agree as to the nomination.” 


The position in the present case, in view of the terms of 

Ex. I, comes to this. The Court cannot make an order of 

° reference toetwo out of the three named arbitrators in Ex. I, 

for such an order would not be in accordance with the provisions 

of the agreement (within the meaning of clause (4) of para. 17). 

Nor has the Court power ta appoint a fresh arbitrator in the 

place of the deceased man, unless an prder of reference has 

e been made under para. 17. When the Court is thus unable to 

order the agreement to be filed and make an order of reference 

under clause (4) of para. 17, the application made under this 
paragraph has to be dismissed. 

E The preponderance of authority is“n favour of the conten- 
tion put forward by the respondent. I have to state with due 
respect that the view expressed in the two decisions of the 
Allahabad High Court relied on by the appellant is one I am 
unable to accept as the provisions of paras. 17, 18 and 19 ofthe 
2nd "Schedule have to be strictly complied with. 

For these reasons, I agree with my learned brother, in dis- 
missing the C.M.A. and the C.R.P. As to costs, 1 agree with 
the order made by him. 


á S.R. ~- Appeal and petition dismissed. 
: N : s e . 
s ° l j 
` ° e ` 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—Sım Horace Owen Compton Beasrey, Kt., 
Chief Justice AND Mr. Justice PAKENHAM WALSH. 


Duraiswami Naicken and another Appellanis* (Accused). 


Croffiral Procedure Code (V of 1898), S 208—Offence of dacoity— 
Essentials—E-xplanation of law by Judge to piry—Defecttve summing up— 
Omission to point out cffect of possible acquittal of some accused—Con- 
viction if uimated 

Whereethe accused are charged for the offence of dacoity the Judge 
should tell the jury that it is essential in order to convict thegaccused that 
hurt or wrongful restraint should havd been caused for the purpose of the 
theft. He should further tell the jury that they must be satisfied that it 
was the common intention of all the persons charged to commit robbery and 
that they were acting conjointly And when five oi more persons are 
charged for the offence, but sume of them are acquitted so as to bring 
the number of accused found guilty to less than five, it is incumbent on the 
Judge to explain to the jury that the effect’of their verdict Was that dacoity 
had not been committed 

Where in a case of housebreaking by night and dacoity the Judge 
wrongly directed the jury as to the law and funther omitted to direct 
them with regard to the -Ponaible acquittal of three out of six accused 
persons, 

Held, that the conviction of the other persogs who were found guilty 
was vitiated by the misdirection to the jury and should be set aside 


Appeal against the order of the Court of the Assistant 
Sessions Judge of the Chingleput Division in Case No. 3 of the 
Calendar for 1930. ° : 

V. L. Ethiraj and G. N. Tirumalachari for appellants th 
Criminal Appeal No. 169 of 1930. 

P. S. Narayanaswami Atyar for appellant in Criminal 
Affbeal No. 183 of 1930. 

The Acting Public Prosecutor (K. N. Ganapathi) on behalf 
of the Crown. 


The Court delivered the following 
TUDGMENT. —The three appellants were charged with three 


other persons before the Assistant Sessions Judge of Chinglepatt, 


Division with the offence of housebreaking by night and dacoity 
on, the night of the 17th October, 1929. The jury returned a una- 
nimous verdict of guilty against the appellants in respect of both 
the charges but acquitted the other accused. The appellants were 
sentenced to five years’ sigoroys imprisonment in respect of each 
of the convictions, the sentences td run concurrently. ° 
The points taken here by Mr. Ethiraj in these appeals are that 


the Trial Judge wrongly directed the jury as to the law, in that he 
pte Oe 
ee a nk Sree ee eee 


*Cr, Appeals Nos. 169 and 183 of 1930. 14th, August, 1930 


I re. 


~ 
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did not tell them correctly what the offences of robbery and 
dacoity consisted of, and further that he did not direct the jury 
with regard to the possible acquittal by them of some of the 
accused which would reduce the number of the persons present 
to below five, that they would have to consider whether there 
were other persons—unidentified persons—in order to fustify a 
conviction of the remaining accused persons for the offence of © 
dacoity. Mr. Ethiraj further complains that in hig charge to 
the jury the Assistant Sessions Judge has not put many of the 
facts in the case favourable to the defence. 

Dealing with the first point, in charging the jury with 
regard to the offence of robbery, the learned Assistant Sessions 
Judge said: . i 

“When in gommitting the theft or in carrying away property, a person ' 
voluntarily capses hurt or wyongful restraint, the offence amounts to 
robbery. ” 

He is there defining robbery. He then goes on to say: 


“Tf five or more us take part in the offence, it amounts to dacoity 
That is one of the charges in thig case”? 


Now, dealing with his definition of the law with regard to 
robbery, the criticigm made is that the learned Assistant 
Sessions Judge did not tell the jury that it was essential, in order 

“to convict the accused of the offence of robbery, that hurt or 
wrongful restraint should have been caused for the purpose of 
the theft. What, it is said, the learned*Assistant Sessions Judge 
fas done is to leave it open in the mind of the jury that they 
were entitled to convict the accused persons of robbery even if 
merely in fhe course of committing theft some violence or wrong- 
ful restraint was caused to others We have been referred do a 
deciSign of a Bench of this Court, Karuppa Goundan v. Emperor, 
a decision of Spencer and Napier, JJ. There it was decided 
that, to constitute the offence of dacoity it is necessary that 
death or hurt or wrongful restraint or fear of such instant 
evil should be caused by the offenders not only in order to the 
qommitting of theft or in committing theft, or in carrying away 

" property obtained by theft, but also for that end, and that five 
or more persons should be acting conjointly. That of coyrse 
is almost setting out word for word the words of the section, 
but that case is a clear decision and it follows two decisions of 
the Calcutta High Court, namely, Otaruddi Manjhi v. Kafiluddi 
Manihi and King-Emperor +. Mathura Thakur.? These cases 
elearly lay down that it is essential in order to convict persons 
charged with the offence of robbery that it should be shown not 


f. (1916) 38 I.C. 730. 2, (1900) 5 C.W.N. 372 
= 3. (1901) 6 C.W.N. 72 at 79. 
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only thaf violence or hurt or wrongful restraint was caused 
during the committing of.the theft but also that it must be 
caused for the purpose of enabling theft to be carried out. It is 
unnecessary for us to say. whether the decision of this High 
Court already referred to is right to the full extent to which it 
goes. ®According to the judgment in that case it is necessary for 
the Judge in charging the jury to tell them that hurt or wrongful 
restraint must be committed for that end in addition to telling 
them that it must be committed in order to the committing of 
robbery or in committing robbery. It is unnecessary for us 
to consider that case except to Say that it does lay down that 
the jury must be told that it must be proved that hurt or 
wrongful restraint was caused for the purpose of enabling the 
robbers to commit robbery or theft. In this case the proper 
direction was not given to the jury by the leagned Assistant 
Sessions Judge. 

Then there is a further point that he did not tell the jury 
that they must be satisfied that if was the eommon intention of 
all these persons charged to commit robber and that they were 
acting conjointly. The learned Assistant Sessions Judge con- 
tents himself with saying: j 

‘Tf five or more persons take part in the offence, it amoftnts to dacoity.’ 
That, we think, is an insufficient direction to the jury. , 

Then we come tœ another objection, namely, that, as th 
trial resulted in the acquittal of three of the accused leaving only 
three convicted persons, the jury should have been told, or it 
should have been explained to the jury, that the effect of that 
verdict was that the offence of dacoity had not been’ committed. 
Without going so far as to say that it is right or proper for @ Trial 
Judge to ask questions of the jury as to their reasons after they 
have arrived at a decision, we certainly think that in a case sugh 
as this it should have been explained to the jury what the effect 
of the verdict was and it should have been pointed’ out to them 
that, in order to return a verdict of gsHty of dacoity against the 
three convicted persons, they must be satisfied in their minds 
that there were at least two other persons present when the 
offence was committed. The learned Assistant Sessions Judge 
did not ask them to bear that matter in mind and we think 
that here also he went wrong. 

Inedhese circumstances it dees not seem to be necfssary for 
us either to set out the facts of the case or to express any opinion 
as to whether his dealing with the facts of the case th his charge to 
the jury was or was not satisfactory. We have come to the 
conclusion that the conviction of the accused in this case must 
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be set aside in respect of both the charges. Their ail bonds 
will be cancelled. ` 

B: VV; Conviction Set aside. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—MR. JUSTICE JACKSON. 


Nandipati Ramireddi and another .. Petitioners* (Accused). 


Trial in criminal case—Defence anticipated by accused befðòre charge— 
Trial Court recewing petitions and writing orders thereotr,sRevision— 
Practice. 7 

An accused person must wait uf he is charged before he defends him- 
sclf, and if he is convicted his first remedy is in most cases by way of 


appeal. 

The complainant in this case filed a complaint apainst the 
accused undem Ss. 447, 323 and 325, Indian Penal Code, in the 
Sub-Magistrate’s Court of Pamarru in the Kistna District. The 
accused petitioned to the Court for the examination of some wit- 
nesses to prove that the offences were compounded. In the absence 
of the complainant, the Court heard the evidence of two witnesses 
let in by the accused, and found that as there were no composition 
of the offences completed according to S. 345 of the Criminal Pro- 
cedure Code, dismissed*the petition. This Criminal Revision Peti- 
tion was filed against that order of dismissal, and the following 
judgment was delivered in admission. 

Petition under sections 435 and 439 of the Code of Criminal 
Procedure, 1898 tand section 107 of the Government of India 
Att praying the High Court to revise the order of the Court of 
the Sub-Magistrate of Pamarru, dated 1st December, 1930 and 
made in Calendar Case No. 228 of 1930. 

K. Pattabhirama Sastri for petitioners. 

The Court delivered the following 

'  JUDGMENT.—Ít seems that an entirely wrong system of pro- 
cedure is developing in the Lower Courts. Accused persons 
before they tre charged and put upon their defence anticipate 
their defence by petitions on which the trial Court writes written 
6érfers, and these are then brought up on revision. The proce- 
dure is quite misconceived. An accused person must wait till he 
is charged before he defends himself, and if he is convicted hi; 
first remedy is in most cases by way of appeal. At this stage 
there is no room for revision. 

The Criminal Revision Petitidn is dismissed. : 

K.C. Petition dismissed 





“Cr. RC No, 914 of 1930 17th December, 1930 
° ` 


- and 
Cr RP. Np. 848 of 1930. * 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


d 
PRESENT :—MR. JusTICE MADHAVAN NAIR. 


Sudra Nadan .. Appellant (Defendant) 
v. 
Annamalai (dead) and others .. Respondents (Plaintiff 


and her legal representattves). 

Minor—[pedtan Christian—De facto guardian—Alienation by—Valtdsty 

of—Stut to set aside—Lwunitation Act (IX of 1908), Art. 44—Applrcability. 

A saleby the de facto gwardian of an Indian Chnstian minor is 

absolutely votd and a suit to set it asidg 1s not governed by Aft. 44 of the 

Limitation Act. Mata Dut v. Ahmad Ali, (1911) L.R. 39 I.A. 49: I.L.R. 
34 All. 213: 23 M.L.J. 6 (P.C), referred to. 

Appeal against the decree of the Court of the Subordinate 
Judge of Tiruvalur in Appeal Suit No. 62 of 19256(A.S. No. 69 
oi 1925 on the file of the Districte Court of East Tanjore at 
Negapatam) preferred against the decree of the Court of the 
District Munsif at Tiruvarur in O.S. No. 307 of 1924 (O.S. 
No. 123 of 1923 on the file of the Court of the District Munsif 
of Negapatam ). e 

A, Ramaswami Atyangar for appellant. 

E. Vinayaka Rao for respondents, 

The Court delivered the following 


JUDGMENT.—The defendant is the appellant. This Second 
Appeal arises out of a suit instituted by the plaintiff for parti- 
tion and possession of the plaint property. The property 
belonged to the plaintiff and her sister, and during the minority 
of the plaintiff it was sold by one Sanjeevi Nadan, the husband 
of*another sister of the plaintiff. The plaintiffs case tg that 
the sale is not binding on her as Sanjeevi Nadan was not her 
guardian in law and that she is therefore entitled to recover 
possession of the property. The defendant, the purchaser of 
the property, contended that the sale is binding, that it was for 
a necessary and proper purpose that the property was sold and 
that the plaintiff’s suit is barred by limitation. The Lowere 
Court found that Sanjeevi Nadan, though a de facto guardian, 
was not the proper guardian of the plaintiff, that it was not 
proved that the plaintiff was benefited in any way by the sale 
of the property and that the suit was not barred by limitation. 
The finding of the learned Subordinate Judge that the plaintiff 
was not benefited by any portin of the money paid by the 
defendant is a finding of fact and is binding on me in Secorfd 


—— 
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Appeal. So the only two questions remaining for considera- 
tion are whether the sale by the de facto guardian in this case 
is binding on the plaintiff and whether the suit is barred by 
limitation. The question of limitation would depend upon 
whether Sanjeevi Nadan for the purposes of the sale is to be 
considered as a proper guardian of the plaintiff or as ‘only an 
unauthorised person interfering with the plaintiff's property; 
for, if he can be considered to be a person entitled tg deal with 
the minor’s property, then Art. 44 would apply. è 
The plaintiff is an Indiag Christian. It is argued on her 

behalf that under the personal law of the parties Sanjeevi Nadan 
is not her proper guardian and therefore the sale by him should 
be considered to be a sale by an unauthorised person. The argu- 
ment is that gor that reason the sale is an absolutely void tran- 
saction. Under the Hindu*Law it has been held in a series of 
cases that a sale by a de facio guardian on behalf of a minor is 
a voidable transaction and that Art. 44 of the Limitation Act 
would apply. That was also the position under the Mahomedan 
Law till the Privy Council finally decided that sales by de facto 
guardian under the Mahomedan Law are void transactions in 
Mata Din v. Ahmad Ali” It has now been finally held in the 
tase of perŝons, governed by the Mahomedan Law following 
this decision (see Imamband: v. Mutsadds*) that sales by de 
facto guardian yrider the MahomedaneLaw are void transac- 
ons. There does not appear to be any decided case with 
reference to the point as to-who the guardians of an Indian 
Christian would be. In Trevelyan on Minors, 6th Ed., at p. 60, 
it is stated: i 

“Paying the father and mother, and their appointees, no person, however 
uearly related, is of right entitled to the custody of minors, who are neither 
Flindus nor Mahomedans, or the guardianship of their property ” 
` Again at page 167 it is stated: 

‘The law“applicable to persons other than Hindus and Mahomedars does 
not permit guardians, other than those appointed by the Court, or having 


power given to them by the instrument appointing them, to sell or charge 
the immovable property of their wards.” 


If these extracts represent the correct state of the law appli- 
cable to communities other than Hindus and Mahomedans, it 
must follow that in this case the plaintiff being a Christian, 
the transaction in question should be void. 

e Mr? Vinayaka Rao on behalf of the respondent has drawn 
my attention to Mata Din v. Ahmad Ali to show that even 
eae Se er ee 


— i eee 


I (1911) L.R. 39 LA. 49: ILL.R. 34 A. 213: 23 M.L.J. 6 (PC). 
2. (19187 L.R. 45 L.A. 73: LL.R. 45 C. 878:°35 M.L.J. 422 (P.C). 
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though it $ a decision under the Mahomedan Law, the observa- 
tions of their Lordships are general and may well be relied upon 
in support of the contention that an alienation by a de facto 
guardian of an Indian Christian is also like the alienation of 
a Mahomedan de facto guardian. The paragraph referred to 
is this: e 

“It is urged on behalf of the appellant that the elder brothers were 
de facto guardians of the respondent, and, as such, were entitled to sell 
his property,eprovided that the salce was in order to pay his debts and was 
therefore a eas in his interest. It is difficult to see how the situation 
of an unauthorised guardian is bettered by describing him as a ‘de facto’ 
guardian. He may, by his de facio guagdianship, assume important respon- 
sibilities in relation to the minor’s property but he cannot thereby clothe 
himself with legal power to sell it.’’ 


The observations seem to be general; but they were made 
in connection with a case in which the parties were Mahomedans. 
It may be doubtful whether, having, regard to the, facts of the 
case, these observations can be given an extended application. 
However, it must be noticed that Kumaraswami Sastri, J. in 
this Court in Ramaswami v. Kasittatha® was inclined to apply 
these observations generally; and he stated relying on the two 
‘Privy Council decisions in Mata Din v. Ahmad Al and Imam- 
bandi v. Mutsaddi,? that if the matter wag res integra he would 


on the observations of Lord Robson be prepared te hold even. 


under the Hindu Law alienations by de facto guardians are 
absolutely void; but having regard to the trend of decisions 
under the Hindu Law on the principle of stare Wecists the learn- 
ed Judge was not inclined to give an extended application to 
the observations of the Privy Council. If the observations of 
the learned Judges of the Privy Council can be understood as 
apflicable to the case of alienations by de facto guardians, 
irrespective of the question whether the parties are Mahomedans, 
Hindus or Christians, then, certainly these observations sup- 
port the contention of the respondent. Having regard to tht 
authorities I have referred to, I must uphold the decision of 
the Lower Court that the alienation in this case is a void tran- 
saction and not binding on the plaintiff. If it is a void aliena-, 
tion, then, it is clear that Art. 44 of the Limitation Act has no 
application, and as the plaintiff's suit has been brought within 
12 years after the alienation, it is not barred by limitation. 
In the result the decision of the Lower Court is right and 
this Second Appeal is dismissed with costs. 
Sz. * —— Appeal di dismissen. 


1, (1911) L R. 39 I.A. 49 I.L.R. 34 A. 213 23 M.Is.J. 6 (P.C). 
2 (1918) L.R. 45 I.A. 73. I.L.R. 45 C 878: 35 M.L.J. 422 (P.G.), 
$3 A.I.R. 1928 Mad. 226. i 
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IN THE HIGH COURT OF JUDICATURE AT BLADRAS. 


PRESENT :—MR. JUSTICE SUNDARAM CHETTY. 


Grandhi Pothanna ..  Pettioner* (PIP.) 
v. 
Simhadri Satyananda Charyulu and m 
another .. Respondents (Defts.). 


Caurt Fees Act (VII of 1870), S 7, cl (1r)—Suit for redemption of 
usufrucittuary morigage—Addtitonal clann for recovery of surfhus profits— 
Caurt-fee payable—Sutts Valuation Act (VII of 1887)—Stteto redeem 
mortgage—J drisdictional Value. 


Where in a suit for redemptiorf ot a nacine mortgage the mort- 
gagor seeks to recover not only the corpus of the property but also the 
surplus profits which accrued therefrom and which were realised by the 
mortgagee in excess of what was due to him, the swt may be deemed to 
be one for the, recovery of the mortgaged property within the meaning 
of S. 7, cl (tx) of the Court Fees Act and the proper Court-fee payable 
by the plamntiff"is on the princfal amount secured by the mortgage bond 
and not also on the amount of surplus profits sought to be recovered 


Husaini Khanam v. Husain Khan, (1907) I.L.R. 29 Al. 471 and 
Chitddu Smgh yv Jhomjhan Rat, (1922) 1.L.R. 45 All 14, followed 

Kod: Venkatappa Row v. Batnala Suryanarayana, (1912) 12 M.L.T. 493, 
considered. 


In a suit íor redemption of a mortgage and for recovery of surplus 
profits from the mortgagee the valuation for purposes of jurisdiction is 
qlctermined by* the principal amount of the mortgage. 


Zamorin of Calicut v. Narayana Bhafta, (1882) 1.L.R. 5 Mad. 284 
(F B.) and Jallaldeen w. Vijayastoami, (1915) I. L. R. 39 Mad. 447: 29 M.L.J 
142, followed. ° 
Petition under S. 115 of Act V of 1908 praying the High 
Court to revise the order of the Court of the Subordinate Judge 
of Vizagapatam, dated 31st March, 1930, in O.S. No. 53 of 
1928, ° 


Y°? Suryanarayana for petitioner. 
P. Somasundaram for respondents. 


The Court delivered the following 


JupcMEeNT.—This revision petition has been filed by the 
epetitioner-plaintiff against the order of the Subordinate Judge 
of Vizagapatam directing him to pay additional Court-fee in a 
suit for redemption of a mortgage brought by him. The plain- 
tiff is the mortgagor. He now seeks to redeem the usufructuary 
mortgage created by him and to recover possession of the im- 
movable, property together with surplus.profits which the mort- 
ghgee is alleged to have derived from out of that property in 
excess of what was due to him towards the principal and interest. 





——— . 





——, 
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The principal amount of the mortgage bond is admittedly 
Rs. 1,500. The plaintiff asls for an account of the profits and 
estimates the amount of surplus profits due to him at Rs. 5,654. 
He has paid Court-fee on the sum of Rs. 1,500 which is the 
principal amount of the mortgage bond. The learned Subordi- 
nate Jutlge states that the right to redeem is distinct from the 
right to recover the profits and therefore Court-fee should be 
paid on the amount of the profits also. 


Undar R. 9 of O. 34 of the Code of Civil Procedure in a 
suit for redemption of a possesgory mortgage the @ourt may 
order an account to be taken of the profits in respect of the im- 
movable property mortgaged and pass a decree in favour of 
the mortgagor for any amount found to have been received by 
the mortgagee as surplus profits over and above wheat was legiti- 
mately due to him It is clear that a*suit for redemption is a suit 
not only for the recovery of possession of the property but also 
of the surplus profits due to the mortgagor. That is the view 
taken by the Allahabad High Court in a rfumber of decisions 
(vide Husain Khanaw v. Husain Khan! and Chhiddu Sitgh v. 
Jhanjhan Rat). A suit of this kind was,regarded as a suit for 
redemption coming within the purview of S. 7, cl. ($7) of the 
Court Fees Act and the Court-fee payable in such a case would 
be regulated by the principal amount of the mortgage bond. 
According to this view, $t must be held that the.plaintiff has paid 
the requisite Court-fee. The learned Subordinate Judge is im 
error in stating that the right to redeem is distinct from the right 
to recover profits. On the other hand, the right to recover pro- 
fits is incidental to the right to redeem a mortgage and cannot 
be said to be a distinct right unconnected with the right to 
redeem. But the difficulty is created by the wording of 
cl. (ix) of section 7 of the Court Fees Act. In the marginal 
note, the words used indicate that the clause covers a suit for 
redemption of a mortgage. But the wording in the clause itself 
is as follows: “In suits against a mortgagee for the recovery 
of the property mortgaged. ” In construing this clause, a Divi- 
sion Bench of this Court in a case reported in Kodi Venkatappa 
Réw v. Bamala Suryanarayata® has observed that according to 
the language of this clause a suit for the recovery of possession 
of the mortgaged property is alone covered hy it. Some doubt 
has been expressed as fo whether. this clause would cover a suit 
in which not only recovery of possession of the property is sought 





1 (1907) I.L R. 29 A 471 2 (1922) I.L.R. Taris 
3 (1912) 12 M.L.T. 493. 
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TREN but also recovery of the surplus profits. The questidn does not, 
l however, seem to have been finally, settled beyond expressing a 
a ana doubt as to the interpretation of this clause. In the case of a 
simple morigage it is observed by Sadasiva Aivar, J., in the 
same decision that a suit by the mortgagor to redeem a simple 
mortgage would be a suit for the recovery of the property mort- 
gaged within the meaning of this clause, because the relief to , 
be given to the mortgagor in such a suit might be the reconvey- 
ance to him of the interest which was vested in the ‘mortgagee. 
If so much could be imported into the aforesaid clause in the 
Court Fe€s Act, I may obsetve with great respect, especially 
considering the marginal note, that a suit for the redemption 
of a usufructuary mortgage wherein the recovery of possession 
of the property and also of surplus profits is claimed may well- 
nigh be deenftd to be included in this clause. Moreover, in the 
case of a usufructuary mortgage, not only the corpus of the 
property but also the future profits derivable therefrom should 
be taken to have heen secured in favour of the mortgagee for 
the realisation of kis mortgage debt. In one sense, the pro- 
perty mortgaged in such a case would be the corpus of the pro- 
perty and also the future profits derivable therefrom. If in a 
suit for redgmption the mortgagor seeks to recover not only the” 
corpus of the property but also the profits which accrued there- 
from and which were realised by the mortgagee in excess of 
- what was due to*him, such a suit may well be deemed to be one 
fdr the recovery of the property mortgaged within the purview 
of clause (ir) of section 7 of the Court Fees Act. I am there- 
fore inclined to hold that the present suit is covered by cl. (ix) 
of section 7 of the Court Fees Act, and therefore the proper 
Court-fee payable by the plaintiff is on the principal amount 
secured by the mortgage bond and no additional Court-fee need 
be paid on the amount of surplus profits sought to be recovered 
after an acqount is taken. é 
e The suit has been filed in the Sub-Court and the question 
ext arising is, whether the valuation of the suit for purposes 
of jurisdiction would be the same as the valuation for purposes 
. of Court-fees. A suit for redemption is not a suit covered by 
i section 8 of the Suits Valuation Act, nor is it one of those suits 
° in respect of which the Local Government can make rules for 
: determining the jurisdiction valug under the power vested in 
A * iteby secfion 3 of the Act. We have therefore no guide in the 
e | Suits Valuation Act so far as the present suit is concerned. But 
>è the, question is covered by authority so far as this High Court 
` is concerned. The Full Bench decision ir Zamorin of Calicut 
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v. Naravyarla Bhatta* is relied on in a later case reported in Jal- Grandhi 
laldeen Marakayar v. Vijayaşwami," wherein the learned Judges x 
have observed that the authority of the aforesaid Full Bench Setyananda 
decision is unaffected by the Suits Valuation Act (VII of 1887). 
The view taken in both those decisions is to the effect that the 
principa amount of the mortgage in a suit for redemption must 
be taken as determining the jurisdiction under the Civil Courts 
Act. Following these rulings, I must hold that the principal 
amount of the mortgage in the present case should be taken as 
the criterién for determining the jurisdiction of the Court also. 
While holding that the plaint i® properly stamped,°I should 
direct the Subordinate Judge to have the valuation of*the plaint 
for jurisdiction purposes amended in the aforesaid manner and, 
on such amendment, to return the plaint for presentation to the 
proper Court. . ° 
In the circumstances of the case, I would direct the parties 
to bear their own costs of this petition. The costs of the suit 
incurred in the Sub-Court will be costs in the cause. 


BV.V. ; ” Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS.. 


PRESENT:—MRr. JUSTICE WALLACE AND MR. JUSTICE 
BARDSWELL. ° j 


Sri Raja Sobhanadri Appa Rao Bahadur j 
Garu, Nuzvid .. Appellant* (1st Deft.) 
V. . 
Raja Muganti Venkatarama Rao and i 
others .. Respondents (PIF. and 
- Defts. 2 to 4). 


Indton Registration Act (XVI of 1908), S. B—Inchusion in document Sri Raja ` 
of lands not intended to be passed, in order to give jwrisdichon to Sobhanadrl 


Registrar—Whether constitutes fraud on registration—Suit by ward to Appa Rap 
set aside sale by guardian which is not void—Applicabiltty of Art. 44 Bahadur 
os è e r. 
of Limitation Act + Raja Maganti 
Where the inclusion in a registrable document of a particular piece of bia rae 


proferty was merely for the purpose of giving jurisdiction to the Registrar, 

the true test whether S 28 has not been complied with will be, did the j 

parties collude to commit fraud upon the registering officer, and as a 

further test of whether the parties had an intention to practise such a 

fraud, ıt has primarily to bé considtred, whether there was a property that ° 
© 


— ° P e 
*Appeal No. 31 of 1925. 20th August, 1930. 0: 
4. (1882) I.L.R. 5 M. 284 (F.B.). fe ae 
>. (1915) I.L.R. 39 M. 447: 29 M.L.J. 142. sao 
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could be conveyed by the party executant or as to which a genuine belief 
cxisted that He could convey it 


Another point to be considered is whether there was any intention on 
the part of the parties that it should be conveyed 1o the executee, though 
it is not perfectly clear that it will follow as a matter of course that a 
fraud on the registration law has to be deduced from the absence of such 
intention. ô 

The facts that the property is small or that the primary intention was 
that registration should be in a particular office will not in themselves 
constitute acts of fraud. 


Case-law discussed 


If the sale is void owing to fraudulent registration there will be no 
need to set®it aside. But if the sake deed is not found to be void then the 
suit has to be regarded as one for setting aside the sale-deed, even though 
no such relief has been sought for, in that possession cannot be obtained 
unless that document is set aside 


Art. 44 of the Limitation Act will apply when a ward sues to set aside 
the sale by a @uardian. 
Raja Rambswami v. Govutdainmal, (1928) 56 M.L.J. 332, followed. 
Appeal against the decree of the Court of the Additional 
Subordinate Judge of Bezwada in O.S. No. 36 of 1923 (O.S. 
No. 3 of 1922, Sub-Court, Bezwada). 


S. Srinivasa Aiyangar and P. Š atyanarayana Rao for 
appellant. j 
e The Avocate-General, M. Subbaroya Aiyar, M. Venkata- 
subbiah, V. Govindarajachari and Y. Govindarajulu for respond- 
ents, J e 


e The Court delivered the following 


JUDGMENTS. Bardswell, J—The suit under appeal is one 
for recovery of possession by the plaintiff from defendant 1 of 
the suit property which consists of one-fourth share in *the 
Mokhasa village of Somavaram in the Kistna District. Accord- 
ing to the plaint, the plaintiff’s father, professing to act as his 
guardian during his minority, purported to alienate, on 14th 
October, 1910, under a registered sale-deed, the suit property 
to the late father of defendants 1 and 2 for a cash consideration 

eaf Rs. 27,302 which was quite inadequate, while the sale itself 
did not purport to be for any justifiable necessity. The suit 
property was in the possession of the father of defendants 1 
and 2 till his death in or about May, 1911, and has been in the 
sole possession of defendant 1 since about September, 1918, 
when there was a partition between him,and his brother defend- 
ant 2. “The plaint further sets out that there was a fraud on 
the registration law in that there was included in the sale-deed 
a yacant land belonging, not to the plaintiff but to his father, 
which item was not intended to be sold, was never possessed or 
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enjoyed by*®defendants 1 and 2 or their father and is still in the 

possession and enjoyment of the plaintiff’s father. Its inclu- 

sion in the sale-deed was, according to the plaint, solely for the 

purpose of getting the sale-deed registered at an offtce in the 

Godavari District, instead of in the Kistna District. The idea 


in gettimg the document thus registered was to keep the matter » 


a irom the knowledge of the plaintiffs grandfather and actual 
guardian the late Maharaja of Venkatagiri. The learned Sub- 
ordinate Judge has found that the consideration under the suit 
sale-deed, “Ex. I, was adequate, and cannot say that plaintiffs 
natural father, who has been joined in the suit as defendant 4, 
was not his natural guardian at the time of the exertion. of 
that document. He has, however, further found that ss. Sete 


in any case would not be binding on the plaintiff because it was” ~~ 


not executed for his benefit, and that it was in fact*void as there 
was a fraud upon the registration law in respect of it. He has 
therefore given a decree to the plaintiff for recovery of posses- 
sion, together with mesne profits for three years before suit at 
the rate of Rs. 1,000 per annum.” In this appeal, which is by 
defendant 1, the finding’ as to there having been a fraud on the 
registration law is attacked, and there art further contentions 


_that the sale, as being one by a guardian, though enot one of, 


necessity, should be upheld as being beneficial to the minor’s 
estate, and that the amount of mesne profits that have been 
allowed is excessive. ` : 


The most:important point in the case is that of whether 
there has been a fraud on the registration law. The importance 
of the point is involved in the fact that upon its decision depends 
the*decision of the further question of whether or no thes suit 
has been brought in time. If the sale is held to be void “owing 
to fraudulent registration then, of course, there will be no need 
to set it aside, and it is not disputed that the suit will have been 
brought well within the period of limitation. It $s on these 
lines that the Lower Court has found the suit to be in time. But 


if the sale-deed is not found to be void then the suit has to bt °’ 


regarded as one for setting aside the sale-deed, even though no 
such relief has been sought for, in that possession cannot be 
obtained unless that document is set aside. That this is the 
position has been held by this Court in Raja Ramaswomi vy. 
Gouindammal. Now, under Art. 44 of the First Schedule on 
the Limitation Act, the time allowed to a ward who has attair?. 
ed majority for setting aside a transfer of property effected by 


a 


19 (1928) 56 M.L.J. 332, c= 
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Rae Ree his guardian is three years from when he attains hfs majority. 
Appa Rao The plaint in this case, which wag presented on 6th December, 
il 1921, states the age of the plaintiff as about 27, and on that 
` Reja Mogantt showing was brought far more than three years after his attain- 
eee ae, ment of majority. In his evidence, indeed, as P.W. 1, he has 
represented, on 14th July, 1924, that he was aged onlyetwenty- 
Bardswell, J. seven even then but he admitted that he could not give his age 
definitely, while from what he says it would appear that he was 
making under-estimate of it. Even, too, if what he said in his 
evidence could be accepted he must have been over twenty-three 
when the plaint was present@d, and, as he was not a ward of 
Court, that would make the presentation over five years after 
a the time when he became a major. 

` The Loyer Court has based its decision that there was a 
° fraud on the registration,law on its finding that the site at 
Vundoor, which was added in the sale-deed- so as to make it 
Tegistrable at Samalkota in the Godavari District whereas the 
registration office for the suit property is Tiruvur of the Kistna 
District, was a fictitious item which belonged neither to the 
e plaintiff nor to his father. This finding, however, is not to 
- accordance with plathtiff’s own pleading which, as set out in 
ethe plaint, ¢s not that this Vundoor site was fictitious but that 
it belonged to and was being enjoyed by plaintiff’s father and 
that the fraud consisted in including this item in the sale-deed 
when there was no intention of conveying it We may also 
remark incidentally that we are not satisfied on the evidence 
that the Vundoor site is a fictitious item. Had the case for the 
plaintiff bten that this item was fictitious and had that case been 
made good, then, no doubt, the learned Subordinate Judge wéuld 
have Been correct in his view that there had been a fraud in 
accordance with the Privy Council decision in Harendra Lal Roy 
Chowdhuri v, Hari Dasi Debi” As things stand the learn- 
ed Advocate-General contends, on behalf of plaintiff, that it ts 
. open to him to show and, that being granted, that he can estab- 
¢itsh that, irrespective of any question of a fictitious entry, there 
has been a fraud on the registration law. Taking it that he can 
: argue on these lines we have to see whether he has made geod 

his case in this connection. 


e  [vot. 


i The law on the subject may first be considered. In Haren- 
š , dra Lal Roy Choudluri v. Harie Dasi Deb? the Privy Council 
S : tfas stated that a fictitious entry 
° “intentionally made use of by the parties for the purpose of obtaining 
-è raun in’a district where no part of the property actually charged 


Sr Taaa 
eo % 2 (ISI a; 41 ILA. 110: LLR. 41 C 972% 27 M.L.J. 80 (P.C.). 
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and intended®to be charged in fact exists is a fraud on the registration law, 
and no registration obtained by means thereof 1s valid.” 


Following this case there is the later Privy Council decision 
in Biswanath Prasad v. Chandra Narayan Chowdhury, in which 
the principle of the earlier decision was extended to the case of a 
mortgage bond in which property that actually existed was includ- 
, ed without the mortgagor having any interest in it or the parties 
to the instrument having ever any intention that it should form 
part of the security. There has been a number of cases in this 
Court in Which the principle underlying these decisions has been 
considered. In Kasnht Sankaran Nambiar v. Naraydnan Tiru- 
miunpu * it was held that there was no fraud of the registration 
law where a second item was added in a mortgage-deed, not so 
much to give an additional security as to enable the mortgagor 
to get the document registered near where he was living. It was 
found that, whatever the original intention of the’ parties, they 
had deliberately included the second item in the mortgage and 
that its inclusion was not with the object of effecting a fraud 
on the registration law. Another Case of this Court of the same 
year is Narasimha Rad v. Papunna’ in which it was held that 
when a cent of land was included purely for the purpose of 
getting the deed registered by a particular Sub-Regjstrar, with- 
out any intention of passing title to the vendee, there was a 
fraud on the registration law. This decision, it may be noted, 
was passed, not with reference to the size of the property in 
question but only on a consideration of what was the intentich 
of the parties with reference to it. In Ramanathan Chettiar v. 
Muthukumara Pillat it was held that where the parties to a 
m@rtgage-deed intended a particular property, however small in 
value as compared with the rest, to be part of the security, 
although the motive for its inclusion might be mainly that the 
document should be registered by a particular Sub-Registrar, 
that motive could not be said in any way to be a frqud or viola- 
tion of the Registration Act. This decision follows that of the 
Privy Council in Hari Ram v. Sheodayal Mal," according to, 
which the words “some portion of the property” in section 28 
ofthe Registration Act are not to be read as meaning some sub- 
stantial portion of the property. In Rama Rao v. Vedayya? it 


3. (1921) L.R. 48 I.A. 127: LL.L,R. 48 C. 509: 40 M.L.J. 489 (P C). 
e 4. (1919) ILL.R. 43 M2405: 38 M.L.J. 251. 
5. (1919) I.L.R. 43 M. 436: 38 M.L.J. 327. 
6. (1920) M.W.N. 487. 
7. (1888) L.R. 16 1.A. 12: I.L-R. M All, 136 (P.C.). 
8. (1922)sI.L.R. 46 M 435: 44 M.L.J. 373, > œ 
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was held that the inclusion of an item in a mortgage-d&ed merely 
in order that the registration might be by a particular Sub- 
Registrar was a fraud on the registration law, but in this case 
it appears.that the item of property in question did not belong 
to the mortgagor. In Venkata Lakshmtkantharaju Garu v. 
Venkata Jagainatha Raju Garu? the decision was that he fact 
that an item of property within the jurisdiction of a registration 
district where a document of mortgage was registered did not 
belong to the mortgagor would not invalidate the regi$tration of 
the mortgage as a fraud on the registration law, unlés it werc 
shown that the mortgagor ane mortgagee colluded to insert the 
item in the mortgage-deed with the knowledge that the mortgagor 
had no title to it. The decision in Marina Ammayi v. Su™dayya" 
is to a similar effect, while in Chokkalitigam Chettiar v. Athappa 
Chettiar © it ħas been held that where a person bona fide huys 
property for the purpose of facilitating registration of a tran- 
saction and also bona”fide includes it in a sale or mortgage, he 
cannot be held to commit a fraud on registration which would 
render the whole teansaction invalid. Rulings of the Bombay, 
Patna and Allahabad High Courts have®also been cited before 
us in this connection. e In Viswanath Bhat v. Mallappa™ it was 
held that there could be no enquiry as to an alleged intention of 
the parties that an item of property which was included in a 
document so as to give jurisdiction to a particular Sub-Registrar 
was to be reconveyed. In Mussammal Jasoda Kuer v. Janak 
Missir * it is remarked that section 28 of the Registration Act 
requires no more than the existence of a property within the 
jurisdiction of a particular Sub-Registrar in order to entitle him 
to register a document in respect thereof, which remark mast 
be redd, with the context which shows that the conveyor appear- 
ed bona fide to believe that he had a title to convey in this pro- 
perty and that it did not seem that there could be any idea of 
defrauding any one in having the registration effected in a parti- 
cular office. The decision in Durga Prasad Sahu v. Tameshar 
Prasad ** inclined to the view that even if it was a fact, which 
it was not found to be, that an item which existed and belonged 
to the vendor was inserted in a document merely for the sake 
of registration, that would not constitute a fraud on the law of 
registration. 





e9 (1923) 46 M.L.J. 12. : 10. A.I.R. 1929 Maf 432 
. 11 (1927) I.L.R. 50 M. 800: 53 M.L.J. 364, 
}2. (1925) I.L.R. 49 Bom. 821 13. (1924) I.L.R. 4 Pat. 394, 
e % 14, (1924) I.L.R. 46 A, 754. 
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The ĝeneral effect of all these decisions is that to establish 
fraud on the registration lay there must be a collusion between 
parties to practise a fraud upon the registering officer, and that, 
as a test of whether the parties had an intention to practise such 
a fraud, it has primarily to be considered whether there was a 
property that could be conveyed by the party executant or as to 
which a genuine belief existed that he could convey it. Another 
point to be considered is whether there was any intention on the 
part of the parties that it should be conveyed to the executee, 
though it ‘is not perfectly clear that it will follow as a matter of 
course that a fraud on the registration law has to be deduced from 
the absence of such intention. The facts that the property is 
small or that the primary intention was that registration should 
be in a particular office will not in themselves constitute acts of 
fraud. [His Lordship then discussed the “evidence and 
continued as follows:] l 

The learned Advocate-General admits that the burden is 
on him to show that there has been a fraud on the law of regis- 
tration. In the light of what is stated abòve we do not find 
that he has discharged the burden. The Vundoor site is one that 
actually exists; the title to it was in plainfiff's father who seems 
to have been its actual owner; it is not clear that there was na 
intention of passing possession of the item; and it is not shown 
that the parties had any reason that would make them practise 
a fraud on the registering officer. It follows, then, that Ex. I 
is a document which the plaintiff had to get set aside and that, 
as he did not bring this suit till more than three years after his 
attainment of majority, the suit fails as being out of time. [His 
Lordship then dealt with the questions regarding the bipding 
nature of the alienation and the amount of, mesne profits which 
would have been payable to the plaintiff in the event of his suc- 
cess which, in view of their Lordships’ finding on the questioh 
of (iden are not material for purpose of the seport.] 

In view of our finding on the point of limitation the appeal 
is allowed and the suit is dismissed with costs to the appellante 
against the plaintiff both in this Court and in the Court below. 
The finding stated above in paragraphs 15 and 16 will be em- 
bodied in the decree. 

Wallace, J.—I agree. 

I only wish to adda few words on tho legal poing S. 28 
of the Ifdian Registration Act is no doubt mandatory, and tħe 
question for decision under that section is “Is any portion of 
the property to which the document relates situate within ¢he 
registration sub-district”? When property to which, ‘the docu- 

° ° 





Sri Raja 
Sobhanadri 


rama Rao. 
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ment relates is non-existent section 28 has not beeh complied 
with (Harctdra Lal Roy Chowdhurt v. Hari Dasi Debi), 
And where the document does not relate to certain property 
because the parties to it did not intend it so to relate, S. 28 has 
not been complied with (Biswanath Prasad v. Chandra Narayan 
Chowdhutr). -In both cases there must be a collusion between 
both parties to the document to deceive the Registration authori- 
ties, in fraud or violation of section 28 of the Act. (See Venkata 
Lakshmikantharaju Garu v. Peda Venkata Jagannatha Raju 
Gar’). It is important to note that not intending the document 
to relate tô certain property is mot the same thing as not intending 
to transfer that property or title thereto by means of the docu- 
ment. Otherwise all documents of benami transfer would be 
void by force of section 28. However desirable in theory such 
a conclusion fhay be, it is not at present the law, which has always 
recognised the validity of benami documents. Section 28 will not 
invalidate a benami document, because the parties to such a docu- 
ment do intend thgt it shall relate, so far as it has validity, to 
the property mentioned in it, and therefore are not colluding to 
‘deceive the Registration authorities. ° 

When therefore*the contention is raised that the inclusion 
in a registmble document of a particular piece of property was 
merely for the purpose of giving jurisdiction to the Registrar, 
the true test whether section 28 has notgbeen complied with, will 
be, in cases whete the parties intend the document to be a deed 
Sf real transfer, did they collude in intending that that piece of 
property should not pass (see Narasimha Rao v. Paputiia® and 
Kama Rae v. Vedayya*) ; and in cases where the parties intend 
the document to be nominal or benami, did they collude in int&nd- 
ing it mot to apply, so far as it has validity, to that piece of pro- 
perty. The test for both cases is, did the parties, in including 
that property, intend to deceive the Registration authorities, and 
so escape the mischief of section 28? (See Kunhi Sankaran 
Ndinbiar v. Narayanan Tirumunpu,t Chokkalingam Chettiar v. 


Athappa Chettiar and Ramanathan Chettiar v. Muthukumara 





Chettiar’). 
K.C. —— Apptal allowed. 
2. (1914) L.R. 41 I.A. 110: I.L.R. 41 C 972: 27 M.L.J. 80 (P.C.) 
3. (1921) L.R. 48 I.A. 127: I.C.R. 48 C. 509. 40 M.L.J. 489 (P.C.) 
a 4, (1919) I.L.R. 43 M 405: 38M.L.J. 251. 
ä -5o (1919) I.L.R. 43°M. 436. 38 M.L.J. 327. ° 
i f 6 (1920) M.W.N. 487 
8. (1922) I.L.R. 46 M. 435: 44 M.L.J. 373 
o E . 9. (1923) 46 M.L.J. 12. 
-2 ace IL (1927) I.L.R. 50 M. 80; 53 ML.J. 36. 
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IN THE MIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—Mr. JUSTIĈE CURGENVEN AND MR. JUSTICE 
BHASHYAM AIYANGAR. 


Chinnan and others .. Appellants* (Defts.) 
e V. 
Ranjithammal .. Respondent (PIf.). 


Easements Aci (V of 1882), Ss. 52, 56, 59 and 62—License—Nature of 
righh—Revocation. by transfer of property. 


A licen% is revoked by the transfer of property by the licensor. Cole- 
many. Foster, (1856) 1 H. & N. 36° 1% E.R. 1108 and Wallise. Harrison, 
(1838) 4 M & W. 539: 150 E.R. 1543, followed. 


A license is not annexed to the property in respect of which it is 
enjoyed, nor is it a transferable o1 heritable right, but is a right purely 
personal between grantor and grantee Unless a different intention appears, 
it cannot even be exercised by the licensee’s servants or agguts. So where, 
an the death of the original licensee, his heirs continue in gccupation, their 
possession cannot be referred to an implied license. They are on no greater 
footing than tenants-at-will. They are trespassers whose possession is 
adverse to the owner of the property. Vedapalli Narasmihan v. Dronam- 
raj Seetharamamurthy, (1907) I.L.R,. 31 Mad °163: 18 M.L.J. 26, 
referred to. & j 

Appeal against the decree of the Court of the City Civil 
Judge, Madras, dated 12th October, 1927, in O.S. No. 79 of 
1927.. i . 

T. R. Venkatesa Atyar and T. V. Gopalaswanu Atyar for 
appellants. s e i 

G. Devasaliayam for respondent. ° 

The judgment of the Court was delivered by 

Curgenven, J—In the suit out of which this 
apħeal arises the plaintiff, as owner of land—a claim not now 
disputed—sued to eject the defendants from a portion of it. 
Her case was that one Poonjolai had served her predecessor- 
in-title as waterman, and had been permitted to put up a hut ard 
live on a small portion of the land. The defendagts are rela- 
fives of Poonjolai, and have succeeded him in occupation of ‘the 
suit site, and have moreover, according to the plaintiff, encroach, 
ed upon a further area. There are thus two questions arising 
for decision: 

(1) Can the plaintiff eject the defendants from the site 
which Poonjolai was allowed to occupy? 


(2) Can she eject them from the area encroached upon? 


It is agreed that Poonjolai was ałlowed to occupy the site 
as a licensee. Since the license was granted the property has 


—— 


*C.C.C. Appeal No’ S$ of 1927. - 22nd Oĉtober, 1930. 


Chinnan 
v. 
Ranji- 


thammal. 


Curgenven, 


J: 
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ane changed hands, the plaintiff's mother purchasing if from the 
Rant- Administrator-General in 1902 and settling it upon her daughter, 
emma! the plaintiff, in 1922. It is not very easy to decide what is the 
Curgenven, |. effect upon a license in India of a transfer of ownership. Under 
S. 59 of the Easements Act, 


e 
“When the grantor of the license transfers the property affected there- 
hy, the transferee is not as snch bound by the license,” 


and under S. 62 a license is deemed to be revoked e 


‘“(a) When, from a cause preceding the grant of it, the gf&ntor ceases 
to have any, interest in the property affected by the license’? 





These provisions do not in terms lay down that a license is 
revoked by a conveyance of the property. On the other hand, 
the English Law, which undoubtedly forms the basis of the 
Indian Statute, seems clear that the license terminates. “If a 
man gives a Mcense and theh parts with the property over which 
the privilege is to he exercised,” says Pollock, C.B., in Coleman 
v. Foster’, “the license is gone. A license is a thing 
so evanescent that it canflot be transferred.” The same 
view is to be found expressed th Wals v. Harri- 
Son.” ‘There can be ne doubt that the transferee is not bound by 
the license., But does the licensee, from the moment the transfer 
takes place, become a mere trespasser, or should he be considered 
until the contrary, appears, to hold under an implied license? 

2 We do not think that it will become necessary in this case to 
decide that point, because, if the information given to us is cor- 

rect (no evidence was taken), Poonjolai died in or about 1904. 

and there gcems no doubt that the license expired with his death. 

The learned City Civil Judge seems to be in error in holding 

that the defendants came in as licensees, if by that he means 

that, after Poonjolai died, the license was (renewed) in their 
fevour. Nor do we think, that the license granted to Poonjolai 
became vested in them as his successors. A license. is not 

: annexed to the property in respect of which it is enjoyed, nor 
ds, it a transferable or heritable right, but is a right purely 
personal between grantor and licensee. Unless a different inten- 

tion appears, it cannot even be exercised by the licensee’s sgr- 








š vants or agents (S. 56). Accordingly in their occupation of the 
° plot, and especially so since the death of Poonjolai, the defend- 
» ° ants have been mere trespassers. We haye been invited to hold, 
i * og the arfalogy affordėd by a Bombay decision, Krishnafi Rama- 
© 2 «OL (1856) 1 HO &N. 36: 15 E.R. 1108 
oat ee. 2 (1838) 4M. & W 539: 150 E.R. 1543. 
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chandra v. ntaji Panduranga’ that the occupation was permis- 
sive and not adverse., That case related to the successors to a 
life-tenant deceased, and it was held that the occupation was of 
that character unless and until an adverse title was expressly set 
up. But in two later Bombay cases, Katitheppa v. Sheshappa‘ and 
Chandryy. Daji Bhau,* it has been held that the possession of a 
tenant holding over is wrongful, and time begins to run against 
” the landlord under Art. 139 of the Limitation Act as soon as the 
term of tlfe lease expires—a view which is not easily recon- 
cilable with the position that the occupation of tenant’s suc- 
cessors is to be deemed permissives We need not hoever look 
further for authority than to Vedapalls Narasimham w Dronam- 
raju Seetharamamurthy® for the proposition that the representa- 
tives of a tenant on sufferance are mere trespassers, since they 
cannot be regarded as succeeding to any interest ir? the tenancy; 
and what is true of a tenant on sufferance woulf seem to be 
true also of a licensee. We think therefore that at least from 
the date of Poonjolai’s death the possession, of the defendants 
became adverse to the owner of the properw. It will now be 
for the Lower Court to®decide upon evidence whether the claim 
to that portion of the site is barred. e 


With regard to the area said to have been encroashed upon—. 
a matter not dealt with at all by the Court below—it will be 
for decision whether thg plaintiffs suit is within time. 


For trial of these questions, allowing the appeal and setting 
aside the decree, we remand the suit to the Lower Court. Costs 
to abide the event. 


QR. Appeal allowed and Sutt remanded. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


° PRESENT:—-MR. JUSTICE JACKSON. œ 
Samarapuri Chetti .. Petitioner* (Accused) 
V. 
Corporation of Madras . Respondent (Complainant). 


Madras City Mimtcipal Act (IV of 1919), Ss. 287, 357 and Sch VI— 


Aanufacturitg and stotmg otl—Separate licenses for 


tC. RE No 793 of 1930. ` 30th Jantary, 193]. 
(Cr.R.P. No. 736 of 1930). ° 
3. (1893) I.L.R. 18 B. 256 4. (1897) I.L.R.22 B. 893 
5. (1900) I.L.R. 24 B. 504. ë 
6. (1907) d.L.R. 31 M. 163: 18 M.L.J. 26 >» œ 


Cuigenven, J. 


Samarapun 
e Chetti 


v. " 
§ corporation 


of Madias* 
e e 
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The owner of premises cannot get a license for maniffacturing oil, 
and then pack or store ıt without a license. But it is obviously inequitable 
to charge a person the same fee for manwfacturmtg and packing or storing 


Petition under sections 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the judgment 
of the Court of the 3rd Presidency Magistrate, Georgetown, 
Madras, in C.C. No. 11237 of 1930. 

K. S. Jayarama Atyar, K. Bhashyam Atyangar and 
P. Sundararaja Atyangar for petitioner. ° 

C. Umkanda Menon for the Crown Prosecutoreon behalf 
of the Crewn. 

The Court made the ER 


ORDER.—The petitioner has been fined Rs. 76 under S. 287, 
Madras City Municipal Act (IV of 1919), read with S. 357. It 
is found that‘he is liable to pay a license fee of Rs. 50 for storage 
of oil on his premises, and Rs. 25 for a fifth press. Apparent, y 
the demand for the fifth press was not disputed. 

By the wording of the statute it is clear that for the use of 
premises for any purpose specified in Sch. VI the owner must 

. under S. 287 apply for a license. He cannot get a license for 
manufacturing oil, afid then pack or store it without a license. 
«But it is obviously inequitable to charge a person the same fee 
for manufacturing and packing or storing. This point was 
raised before the Standing Committee gf the Municipal Council, 
gnd on 12th September, 1923, it resolved that no separate license 
iş necessary for each process in respect of the same article: Ex. I. 
What is probably meant was that no separate fee is necessary, 
for under section 287 (3) a license is obligatory. 

„In these circumstances the present prosecution is difffeult 
to unferstand. When confronted with Ex. I the Assistant 
Revenue Officer P.W. 1 merely said that he was not aware of 
it, and the learned Presidency Magistrate ignores it altogether. 
The right fine would therefore seem to be Rs. 26. This 4s not 
a question of law, but a mere matter of Municipal routine; and 

e the resort to the Courts for what should be done in the office 
is strongly to be deprecated. When the matter does get to the 
Court, however, the Court should read the exhibits and mot 
merely issue a summary ukase. 

The fine is reduced by Rs. 50. 


5. Ri." e f Fine reduced. 


6 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—MR. Jusmwce Remty AND Mr. JUSTICE 
ANANTAKRISHNA ATYAR. 


Vaithilingam Pillai _. Peélitioner* (Defdt.) 
Y. i 
Kandaswami Pillai .. Respondent (PIff.). 


Civi! Procedime Code (V of 1908), O. 43, R 1 (u) and O. 41, R 23 Valthillngam 
Remand—Stwt as originally framed entirely disposed of—Amendmend. of as 
plaint discllpwed—Sunt tf disposed of on preliminary point—O. 6, R. 17— Kandaswami 
Powers of amendnient—Limitattons to—Reviston Pillai, 

The plaintiff brought a suit to rec®ver possession of certain properties 
on the ground that he was the reversioner to the estate of the last male 
holder. Subsequently, he applied for an amendment of his plaint alleging 
that the properties were the stridhanam properties of the wife of the last 
male holder and that he was her nearest heir. At the date of the application 
for amendment, a suit on the footing of the amended claim @yould have been 
barred. The trial Couri disallowed the amendment and diemissed the suit . 
as originally framed. The appellate Court allowed the amendment and 
remanded the case for disposal of the claim ags amended. 

Held, (4) no appeal lay from the order of remgnd, as the suit cannot 
be sald to have been disposed of on a preliminary ppint. 

Roman Nair v. Krishten Nombudripad, (1922) 1.L.R. 45 M. 900: 43 


M.L.J. 354 (FB), distinguished. ° 
Per Reilly, J—“When a Court has disposed of the whole suit as it 
stands before it . . to say that it has disposed of the auit on a pre, 


liminary point merely because it has not dealt with the further issues, which 
might have arisen if the suit had been framede otherwise originally or if 
an amendment of the pleadings had been allowed ldter in the history of 
ihe suil, appears to me to be almost an abuse of langdhge” 

(ii) The High Court was nevertheless entitled to interfere in revision 
to avoid multiplicity of proceedings, and for that purpose the appeal may 
be converted into a revision petition. 

(W) The amendment ought not to have been allowed af it deprived 
the Mefendant of the plea of limitation, , 

Per Reilly, J —‘‘A plaint may be amended at any stage of a suitp subject 
io proper provision as to costs, for the purpose of bringing out the ques- 
tions really in controversy between the parties or for correcting any mistake . 
or error in the plaint which has obscured the plaintiffs real claim as intend- 
ed byehim; but plaints cannot properly be allowed to be amended if the 
amendment would change the fundamental character of the suit, would A 
change a suit based on one legal relation into a sut based upon another one 
or a suit based upon one ttle into a suit based upon another title, when the” 
plaintiff’s claim on the second legal relation or title is time-barred on the 
datę on which the application for amendment is made.” z 


Petition under section 115 of Act V of 1908 praying the è 
High Court to revise the order of remand, dated 25th September, | 
1929, of the District Court of South Arcot in A.S. No. 277 of 3 





1928 preterred against the decreé of the Court of the’ District ° F 
Munsif of Chidambaram in O.S. No. 679 of 1927._ . a; 
*C.R.P. No. 1126 af 1930. 31st July, 1830, ° 


R—90 .» Í 


Vaithilingam 
Pillal 


Kandgeamt 


Reilly, J. 
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M. Patanjali Sastri for petitioner. 6 
K. Bhashyam Atyatgar for respondent. 
The Court delivered the following 


JupGMENTS. Fetly, J—In one respect I am prepared to 
go further than my learned brother. In my opinion no appeal 
ties in this case. As has been pointed out, the District Munsif 
disposed of the suit on all the issues framed by him, and it is not 
contended that those issues did not cover the wholeesuit as it 
originaHy stood or omitted any contention raised by tihe defend- 
ant in his written statement or gt the settlement of issues. When 
a Court hag disposed of the whole suit as it stands before it in 
that way, to say that it has disposed of the suit on a preliminary 
point merely because it has not dealt with the further issues 
which might have arisen if the suit had been framed otherwise 
originally or if an,amendmeft of the pleadings had been allowed 
later in the history of the suit appears to me to be almost an abuse 
of language. I am clear that nothing in the opinion of the Full 
Bench in Raman Ndir v. Krishnan Nambudripad! would justify 
us in going so far as that. Mr. Patanjaliastri suggested at one 
stage of his argumentg that the history of the litigation which 
led up to the Full Bench decision was very similar to the history 
Sf this case. But on an examination of the printed papers in 
that case that suggestion appears to be incorrect. The plaintiff 
in that case did mot, as Mr. Patanjali Mastri at first suggested, 
by a subsequent pleading put in after the written statement, raise 
a new plea, and the District Munsif was not held to have decid- 
ed the suit against him on a preliminary point because he refused 
to take into consideration the contents of any such subsequgnt 
pleading. He decided the suit, it was held, on a preliminary point ` 
because he dealt with it on his view that the plaintiff did not 
raise in his original pleadings a certain plea, which the Subordi- 
nate Judge on appeal found he did raise, and shut out some 
evidence. That is quite unlike the present case. : 


. « But I agree that, although there is no appeal in this case, 
it is one in which we should interfere in revision The learned 
District Munsif’s refusal to allow the plaint to be amended 
appears to have been quite correct. As is well known, a plaint 
may be amended at any stage of a suit, subject to proper provi- 
sion as to costs, for the purpose ọf bringing out the questions 
really in “controversy between the parties or for correcting any 
mistake or error in the plaint which has obscured the plaintiffs 





te L (192) TLL.R. 45 M. 900: 43 M.L.J „354 (F.B.), 
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real claim*as intended by him; but plaints cannot properly be 
allowed to be amended if the amendment would change the 
fundamental character of the suit, would change a suit based 
on one legal relation into a suit based upon another one or a suit 
based upon one title into a suit based upon another title, when 
the plamtiff’s claim on the second legal relation or title is time- 
barred on the date on which the application for amendment is 
made. Now, as has been pointed out in this case, the plaintiff’s 
claim as the heir to the stridhanam property of Rajamanikath- 
ammal was time-barred on the date when he made his applica- 
tion for amendment to the Distriet Munsif. If he had brought 
a suit on that basis on that date, he was bound to fail But 
the learned District Judge has given him an opportunity neverthe- 
less to sue On that time-barred claim. It appears to me that in 
so amending and remanding the suit the learned istrict Judge 
undoubtedly committed an irregularify in procedur& and, if it was 
an irregularity, it was certainly a material one. Therefore in my 
opinion this is a case in which we can interfere in revision and 
should do so. e 

I agree with the order proposed by my learned brother both 
as to costs and otherwise. 

Anantakrishna Aiyar, J—The defendant has preferred this 
Civil Miscellaneous Appeal against the order of remand passed 


by the learned District Judge of South Arcotein Appeal No. 277, 


of 1928 on his file, by which he reversed iHe decision of the 
District Munsif of Chidambaram and remanded the suit for 
fresh disposal. 


e When this appeal was opened by the learned advocate for 
the appellant, Mr. Bhashyam Aiyangar who appeared fer the 
respondent-plaintiff raised a preliminary objection that the appeal 
is not maintainable as it could not be said that the order of 
remand passed by the learned District Judge was passed under 
O. 41, R. 23 of the Code of Civil Procedure. ‘The learned 
advocate argued that it must be taken that the order of remand 
in this cas was passed under the inherent jurisdiction posse$s* 
ed by the appellate Court, and that in such cases no appeal would 
lie to this Court against the order of remand. To the preli- 
minary objection the learned advocate for the appellant answered 
by referring us to the decision of the Full Bench reported in 
Raman, Nair v. Krishnan *Nqmubudripad.’ We were laken 
through the opinions delivered in that ease by all the three leafn- 
ed Judges who heard the reference to the Full Bench and 


1 (1922) 1.R. 45 M. 900: 43 M.L.J. 354 (F.Be). ° 
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Mr. Patanjali Sastri for the appellant argued that the Mecision in 
the present case must be taken to be ọn a preliminary point with- 
in the meaning of the opinions of the learned Judges in the Full 
Bench case. Before dealing with this objection I think it is 
necessary that I should refer to the course the present case took 
in the first Court as well as in the Lower Appellate Coutt. 


The plaintiff alleging that he was the reversioner to the 
estate of one Dharmalingam Pillai who died about 20 years ago 
filed the suit to recover possession of certain moveables or their 
value on the ground that they Belonged to the estate of Dharma- 
lingam Pilkai and that on his death the same came to Raja- 
manikathammal, his widow, who died on the 29th August, 1924. 
The plaint, as we understand it, is based on the allegations that 
the properties*belonged to the estate of the last male holder, 
that they were im the possession of his widow as a life-estate 
holder, and that on her death the defendant took possession of 
the same; and as the reversioner to the last male holder’s estate 
the suit is laid by the plaintiff fo recover possession of the move- 
ables or their value. The plaint was filed on the 29th August, 
1927. On the 10th November, 1927, the plaintiff filed an appli- 
cation to haye the plaint amended by introducing a new cause 
of action. The plaintiff wanted to have the relief originally 


claimed in the plaigt granted to him on ghe new ground that he 


put forward in the application, namely, that the properties 
b€longed absolutely and as stridhanam properties to Raja- 
manikathammal, and as she left no nearer heirs than the plain- 
tiff, the plgintiff wanted relief also on the footing that as the 
nearest heir of Rajamantkathammal, he would be entitled *to 
those ‘properties on the ground that they were the absolute stri- 
dhanam properties of that lady. . The trial Court disallowed 
tlre plaintiff’s request and dismissed that application and ruled 
that that was not a case where the plaintiff should be allowed 
to dmend the plaint. The trial accordingly proceeded and the 
şujt was, as originally laid (which was in fact the only plaint 
before the Court), tried on its merits on all the issues framed’ 
in the case, and the trial Court came to the conclusion that tle ` 
properties referred to in the plaint did not belong to the last 
male holder but were the properties of Rajamanikathammal. 
The suit was accordingly dismissed by. the trial Court. On 
plaintiff’s*appeal, the learned District Judge agreed substantially 
with the findings of the trial Court. The learned District Judge 
held that it was not proved that the properties were the proper- 
ties of theelast male holder. He also agreed with the trial Court 
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that the properties were the absolute properties of Raja- 
manikathammal. There was some difference of opinion as to 
whether all the items in suif were given to Rajamanikathammal 
by the defendant in the case or whether some were given to her 
by the defendant and some by Dharmalingam Pillai, but the 
LowereAppellate Court concurred with the finding of the first 
Court that the properties were not the properties of Dharma- 
lingam Pillai. 

The Lower Appellate Court also agreed with the finding of 
the trial Court that, according to the allegations in the original 
plaint, it could not be reasonably contended that the plaintiff 
claimed any relief in the present suit based upon the properties 
being the absolute properties of Rajamanikathammal. The 
Lower Appellate Court was not prepared to accept the plain- 
tiff’s contention that, even without an amendment and on the 
allegation in the plaint as it stood,*the plaintjff was entitled to 
have this new question also tried in the present suit. However, 
the learned District Judge thought that he should allow an 
amendment of the plaint by alloWing the plaintiff to introduce 
into the plaint fresh Allegations regarding the properties being 
the stridhanam properties of Rajamanikathammal and that the 
plaintiff was entitled to recover the same as the nearest heir of 
Rajamanikathammal. The defendant objected to the amend- 
ment. One of the grounds on which the defendant raised the 
objection was that on tie date on which the application to amend 
the plaint was filed, the plaintiffs right to bring an independent 
suit claiming recovery of the properties on the footing of his 
being the heir to the stridhanam properties of Rajamanikath- 
ammal would be barred by limitation, and in the circumstances 
the defendant contended that the amendment should not he allow- 
ed. The learned District Judge, however, overruled the con- 
tention of the defendant, and directed that the plaint should be 
amended, as in his view the two claims could not be said to be 
“inconsistent with one another’. He accordingly reversed the 
decree of the trial Court and remanded the suit for fresh dis- 
posal after allowing the plaintiff to amend the plaint in the way 
he sought to do. It is against this order of remand that the 
present appeal bas been brought by the defendant. 


In answer to the preliminary objections the learned advocate 
for the appellant relied, strongly on the decision of the Full Bench 


reporte in Raman Nair v. Krishnan Nambudripad’ and.he ° 


argued that all points should be taken to be preliminary where, 
a 


1 (1922) 1.b.R. 45 M. 900: 43 M L.J. 354 (F.B.). œ 
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if the decision was in one way, there would be no #ecessity to 
try other issues in the suit. I do not thipk il is necessary for 
purposes of this case to give a decided opinion on the question 
whether in the present case there would be a right of appeal or 
not; but before leaving this part of the case I should like to 
observe that in properly appreciating the point before the Full 
Bench in Raman Nair v. Krishnan Nambudripad' it should be . 
remembered that according to the pleadings in the plaint which 
was the subject of the reference before the Full Benc the plain- 
tiff had filed a suit to recover possession of certain ifimoveable 
property dhd had alleged in tke plaint that the defendants were 
holding the property on Adimayavana tenure and that they had 
declined to render services, and that accordingly the plaintiff 
was entitled to recover possession of the properties along with 
the paddy rert that had been allowed in respect of the services. 
The documents om which the suit was instituted contained refer- 
ence to this “Adimayavana.” The trial Court, however, declin- 
ed to go into the matter because, as it remarked, it was not 
mentioned in the paint that there was a forfeiture, and there- 
fore the plaintiff was not entitled to any relief based upon for- 
feiture by reason of-~the non-rendering of the services. The 
Lower Appęllate Court, on appeal filed by the plaintiff in regard 
to the dismissal of the suit as regards possession, held that the 
allegations in the plairft were enough to enable the plaintiff to 
raise the question, and to make the matter clear the plaint might 
le amended accordingly. It accordingly reversed the trial 
Court’s deciec and remanded the case for fresh disposal. It 
is against fhe order of remand that an appeal was preferred to 
the High Court, in which a Full Bench reference was madee l 
make these observations because in understanding the observa- 
tions of the learned Judges whose opinions were delivered in the 
case, it may probably be useful to remember exactly the facts 
of the case before them with reference to which they made those 
observations. In the case before me, it is not now pretended that 
the allegations in the plaint would entitle the plaintiff to have 
this new case tried by the Court. In fact both the trial Court 
as well as the District Judge on appeal in the present case agrepd 
with the defendant’s contention that the plaint, as it stands, could 
not in any way be said to refer to this aspect of the case at all. 
That being so, can I say that the present is a case which has 
been disfiosed of by the trial*Court on a “preliminary point” 
within the meaning of O. 41, R. 23, Civil Procedure Code? It 





e 1. (1922) LL.R. 45 M 900: 43 M.L.Je 354 (F.B.), 


Lx | THE MADRAS LAW JOURNAL REPORTS. 719 
seems to ite, ‘as at present advised, that I cannot say that O. 41, 
R. 23 applies to the case before me. All the points that were 
actually raised before the trial Court were enquired into by that 
Court and findings have been recorded on all the issues framed ; 


and the Lower Appellate Court has recorded an opinion in this 


case cogcurring with these findings of the trial Court. Taking 
it that it was open to the plaintiff to include in the original plaint 
the present cause of action also, does the fact that he omitted 
in the firs? instance to include this cause of action in the plaint 
but subsequently changed his mind and wanted to have the 
scope of the original suit enlarged by adding thise particular 
cause of action also, which the trial Court did not allow him to 
do, enable us to say that the disposal by the trial Court was on 
a preliminary point? It seems to me difficult to say that it 
was. Our attention was drawn to some cases where this ques- 
tion of what is a preliminary point within the meaning of O. 41, 
R. 23 has been discussed. I must admit that on this question 
the cases are not uniform, and unless the case before us is cover- 
ed by the Full Bench decision inewhich cafe of course we are 
bound by the same, itecannot be said that the matter is made 
clear by decided cases. As I said, it isnot necessary for me 
to say decidedly whether an appeal lies or not in the present 
case, but as at present advised I think that it cannot be said 
that the disposal of the present suit by the trial Court was on a 
preliminary point withif the meaning of O. 41, R. 23. I have 
not thought it necessary to pursue this matter further, because 
I am clear that the present is a case where the High Court 
should interfere in its powers of revision. Order 41, R. 23 
ligits the powers of the Appellate Court in the mattef of passing 
orders on remand in cases where the trial Court’s decision pro- 
ceeded upon a preliminary point and the same is reversed on 
appeal. Now in the face of an express provision of law defip- 
ing the powers of Appellate Courts to pass orders of remand, it 
seems to me at least doubtful whether Courts can rely upon. the 
inherent power of remand in other cases. For the present, I do 
not think it is necessary for me to give a decided opinion upoñ 
this point, because, even assuming that Courts have got inherent 
powers in such cases, stich powers should not be exercised in a 
case like the present. Here the plaintiff who was (I assume) 
at liberty to include the present cause of action also in his original 
plaint djd not choose tò du su. On the other hand ceréain state- 
ments made in the Lower Appellate Court would seem to súg- 
gest that the plaintiff omitted to do so for some purposes of 
his own, However, when he ultimately made up his mįpt to 
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apply to the Court to have the plaint amended, admiteedly a suit 
instituted on that new cause of action would be time- 
barred. Courts should not ordinarily exercise their powers of 
discretion in such matters where their allowing the plaintiff to 
amend the plaint would prejudice the defendant by making the 
plea of limitation unavailable (most probably) to him. „Courts 
have held that in passing orders regarding amendment, this prin- 
ciple should not be lost sight of. There is also the further fact 
that the Lower Appellate Court in this case thougħt it fit to 
exercise its powers of amendment at a very late stage®and after 
the suit had passed through tke first Court and had been heard 
on the merjts by the trial Court. In the circumstances, I think 
that it was at least an irregular exercise of its jurisdiction in 
the present case which we are entitled to correct by virtue of 
our powers oferevision. The learned advocate for the respond- 
ent, however, argued that *even assuming that the defendant 
had all the rights that I have mentioned, the present is not a case 
where the High Court would be justified in interfering in 
revision. I am unabfe to agree Courts have held that powers of 
revision can be properly exercised in cases where, but for the 
High Court’s intervenjion, there would be multiplicity of pro- 
ceedings, the time of the Courts would be unnecessarily taken and 
the parties put to unnecessary expense. In the case reported in 
Sree Krishna Doss y. CRandook Chand Justice Miller had a case 
where it was argued that the High Coffrt should not interfere 
ir» its powers of revision because the matter could be set right 
at a later stage by the filing of a fresh suit. This is what His 
Lordship stated in answer to the contention: 

“But here we have a case in which there is no doubt as to the rigigts 


of the parties, and no remedy if I do not interfere, except by a suit to 
which thére can be no defence, and which therefore would merely multiply 


proceedings.’’ 

* I may also refer to a recent decision of this Court report- 
ed in Ramageshayya v. Venkataramayya,? where Cornish» J., 
and “I had a case in which after a suit had been tried on its 
merits by the trial Court the Appellate Court ordered a remand 
for a new question to be tried whether the agreement relating to 
the exchange of two plots of land was opposed to public policy, 
a question not raised in either of the Lower Courts and which 
could not possibly arise having regard to the pleadings in the 
case. While holding that there would þe no appeal against 
the order Of remand passed in Such a case, the Court held that 
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the High Court was not only entitled but in fact was bound to 
interfere in revision in such circumstances. It therefore seems 
to me that the present is pre-eminently a case in which we should 
interfere in revision; and, accordingly, I would set-aside the 
order of remand passed by the Lower Appellate Court and dis- 
miss the Appeal No. 277 of 1928 preferred by the plaintiff to 
the Lower Appellate Court with costs in the Lower Appellate 
Court. I direct that the appeal before us be treated as a Civil 
Revision Petition and I pass orders on that footing. There 
will be no costs in the High Court. 


In the resit, the District MuMsif’s decision will be restored. 
S.R Order set aside. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—Sir Horace OWEN COMPTON BEASLEY, Kt., 
Chief Justice AND Mr. JUSTICE PAKENHAM WALSE. 


Atmakuru Butchiah Chetti ... Appellani* (Petitioner) 
v. 


S. Tayar Rao Naidu and others . . Respondents (Respondents). 


Cri Procedure Code (V of 1908) S. 47 and O. 21, R. AE CRER made 
prior to decree—Plea in bar of exectition. í 

The ruling of the Full Bench in Chidanybaram ene v. Krishna 
Vathyar, (1916) 1.L.R. 40 Mad. 233: 32 M.I,.J. 13, covers only 
agreements which relate to*execution and not tu dgracinents which attack 
the decree itself. 

Conflict of case-law referred to. 

By the terms of a decree passed in accordance with an award in a suit 
for partition, the defendant was directed to pay a sum of money to the 
plæntif. The decree was attached by the creditors of the plaintiff but 
the defendant pleaded in bar of execution that he had paid certam sums 
of money to the plaintiff prior to the decree and that credit should be 
given for those sums. 

Held, (i) O. Z1, R. 2 is not applicable to the case, as, the present, df 
payments made pror to the decree, and 

(it) the payments cannot be pleaded in bar of execution. ° 

An amendment of a decree should not be allowed so as to prejudice 
the rights of third partes. 

Hatton v. Harris, (1892) A.C. 547, referred to. 


” Appeals against the orders of the District Court of Ganjam 
at Berhampore in E.A. No. 38 of 1928 in O.S. No. 65 of 1927 
and in E.P. Nos. 23,25 and 26 of 1928 in O.S. No. 30 of 1922, 
respecliyely, and Pelitton uder S. 115 of Act V of 008 pray- 


————— Rr 
*A.A.O. Nos. 253 and 264 to 266 of 1928 26th August, 1980. 
and F 
C.R.P, No. 48 of 1930, . woe 
e R—91 e r 


Alyar, J. 


Pakenham 
Walsh, J. 
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ing the High Court to revise the order of the Distriet Court of 
Ganjam at Berhampore, dated 17th September, 1929 and made 
in C.M.P. No. 346 of 1928 in O.S" No. 30 of 1922. 

B. Sttarania Rao and B. Jagannadha Doss for appellant. 

FP. Somasundaram for C. Sambasiva Rao, B. Srinivasa Rao 
and D. Ramaswami Atyangar for C. S. Venkatachert for 
respondents. 

The judgment of the Court was delivered by , 

Pakenham Walsh, J—The facts which have given rise to 
these appeals are as follows:— 


The plaintiff, whom we may call Appanna, and the Ist 
defendant, whom we may call Butchiah, were brothers. O.S. 
No. 30 of 1922 was instituted in the Court of the District Judge 
of Ganjam fag partition of the family property worth three or 
four lakhs. Wefgndants 2 to 4 in the suit were minors repre- 
sented by their guardian, the 1st defendant. In 1923 there was 
a compromise with reference to certain outstandings due to 
the family and cerfain decree debts whereby the 1st defendant 
was to take over the plaintiffi’s share im the outstandings and 
the plaintiff was to ke paid Rs. 17,000. This compromise is 
dated the 23rd of October, 1923 and was filed into Court on the 
29th of October. It was signed by the plaintiff’s pleader on the 
27th of October and by the defendants’ pleader on the 29th of 
October. It only related to some of tfe family properties and 
is was sanctioned by the Court so far as the minor members were 
concerned as it was in their interests on the lst of November; 
and on the next day the Court passed the following order:—- 

“ This comoro of part of the matters in dispute ın the suit is 
recorded; so far as the minor defendants are concerned it has been sanc- 
tioned (PA. No. 380 of 1923).” 

. As regards the immoveable property, there was a disposal 
by a preliminary decree on the 21st of February, 1924 and a Gom- 
missioner was appointed to make a division; and as regards the 
rest of the property there was a reference to arbitration and 
an award was passed on the 20th of December, 1926. This was 
remitted back and another award was made on the 20th of 
September, 1927. Under this award the Ist defendant had to 


- pay about Rs. 11,000 to the plaintiff. The final decree was passed 


on the 27th of September, 1927, incorporating all the matters 
in dhe decree. This decree recites thé compromise pecòrded 
between the parties on the 23rd of October, 1923. The plaintiff 
had several oreditors who attached the decree so obtained by 
hint , When execution was sought, the defendants took two 
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objections, x 1) that, with regard to the compromise of 1923, 
Rs. 15,000 had already beers paid before the decree was passed 
and a receipt, Ex. XV, signed by the plaintiff on the 27th of 
October, had been filed into Court on the 29th of October, and 
therefore credit must be given for this sum, and (2) that, with 
regard fo the sum of Rs. 11,448 which the defendants had to 
pay under the award dated the 20th of September, 1927, the 
plaintiff, being in need of money to conduct the suit, had money 
advanced tp him by the Ist defendant up to Rs. 7,000 and credit 
for this should be given. The learned District Judge 3 refused to 
go into either-of these questions of the ground that he could not 
go behind the decree which was sought to be executed. The 
present appeals are against this order and similar orders which 
he passed on execution petitions by other creditors. 

It may be mentioned that this receipt Ex. XV“seems to have 
been filed into Court on the 29th of October, 91923, as it bears 
the Judge’s initials on that date. There are no indications of 
who filed it and it is not alluded to,at all in the compromise peti- 
tion, dated the 23rd of October, 1923 and filéd into Court which 
the pleaders for both the parties have signed. The plaintiff when 
examined in O.S. No. 30 of 1922, in the course of his statement 
about Ex. XV, said, “I signed the receipt Ex. XV. Defendant 1 
(Butchiah) must have done as directed in Ex. XV.” The 
learned District Judge sightly says that this*evasive statement 
cannot be regarded as an admission by Appanna i that he had 
actually received Rs. 15,000 under Ex. XV. 

In arguing against the order of the learned District Judge, 
the learned advocate for the appellant takes up tħe position 
(1) that O. 21, R. 2 is not applicable to the case as it applies 
only to payments made after the decree and the partiés must 
be in the position of judgment-debtor and decree-holder, and 
(2) that, even if it does fall under O. 21, R. 2, there is sufti- 
cient intimation to Court by the plaintiff and no ftirther certi- 
fication is needed. His main contention is that this pre-decree 
arrangement can be pleaded as a bar in execution of the decrée 
On the first point that the matter does not fall under O. 21, R. 2, 
we have no hesitation in agreeing with him. If authority were 
needed for the position, Rama Ayyan v. Sree*ivasa Pattar’ 
might be quoted. The present case is even stronger, for that 
was f casc of adjustment after decree but not betweengle judg- 
ment-debtor and decree-holder. But even if we were to hdld 


that O. 21, R. 2 can possibly apply on a strained wiew that this 


1. (1895 I.L.R. 19 M. 230: 5 M.L.J. 218 ° s 
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receipt Ex. XV was to come into effect after the decfee, we are 
of opinion that the provisions of the rules would not have been 
complied with. No doubt, as remarked by the Privy Council 
in Raja Shit Prakash Singh v. The Allahabad Bank, Ltd., 
a mere intimation by the decree-holder of payment is sufficient; 
and special application is not necessary. But in this cafe there 
is nothing to show that the plaintiff ever intimated the receipt 
of this sum to the Court. As noted above, his statement with 
regard to the amount having been paid is evasive. (The docu- 
ment was one which should have been in the custody of the 
defendants and presumably tHerefore it was filed into Court by 
the defendants. Under O. 21, R. 2 (2), a judgment-debtor has 
got considerably more to do in order to get such payments recog- 
nised than merely to put the document into Court. The provi- 
sions of O. 23, R. 2 (2) pave to be complied with and notice 
sent to the decree-holder as to why the Court should not record 
the payment. It is unnecessary to pursue this matter further in 
our view that O. 21, R. 2 does not apply to the present case. 


There remains the further question whether an arrangement 
by the parties after the commencement of the suit hut before 
the decree which has not been embodied in the decree can be 
Sct up or gone into in execution. The central point in this dis- 
cussion is the ruling ofthe Full Bench in Chidambaram Chettiar 
v. Krishna Vathiyar® [Abdur Rahim, Offg. C.J., Seshagiri Atyar 
and Phillips, JJ., the latter dissenting.] What was actually 
decided in that case was that an arrangement for stay of execu- 
tion of the decree entered into in the course of the suit can 
be gone irfto in execution. The High Court of Calcutta gas 
always taken the view that it cannot, vide Benode Lal Pakrashi 
v. Brajendra Kumar Sakat and Hassan AK v. Gausi Ali Mir." 
Ip the other direction there are Laidas Narandas v. Kishordas 
Devidas? and Gauri Singh v. Gajadhar Das” The preyious 
Madras decisions and those subsequent to it up to Venkatasubba 
Mudali v. Mantckammal® have been clearly set out by Wallace, 
J.; in his judgment in the latter case. He points out that Rama 
Ayyan v. Sreenivasa Pattar? is not in point. The other two deci- 
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sions, Krtshnamachariar v. Rukmani Ammal and Subramanta 
Pillai v. Kumaravelu Ambqfam,” lay down in general terms that 
a pre-decree arrangement that a decree when obtained should not 
be executed can be pleaded in bar of execution. Subsequent to 
the Full Bench case, Chidambaram Chettiar v. Krishna Vathtyar,° 

as observed by Wallace, J., there have been two divergent lines 
of decisions, one following this general principle and the other 
limiting the application of the Full Bench case. Amongst the 
former, fe quotes Sambasiva Aiyar v. Thirumalai Rameawuja 
Thathachariar® and Velu Thevan v. Krishnaswami Reddi.” 
Two cases not quoted by him which had been decided in this 
direction at that time are Pedda Veeranna vy. +Gondimalla 
Veeranna! and Arunachala Goundan v. Swantnatha Atyar. 
On the other side he quotes Mallayya v. China Kotayya,™ which 
he distinguishes as an agreement before sut, Ramanathan 
Chettiar v. Venkatachalam,” Ariinuigam Pils v. Krishna- 
swami Natdu™ and Singa Raja v. Pethu Raja, which last case 
he says is not in point as it turns on the interpretation of ,O. 34, 
Rr. 2 (c) and 5, and makes no réference either to Chidambaram 
Chettiar v. Krishna Vathtyer? or Arumugam Pillat v. Krishna- 


swami Naidu He does not, however, quote Dorai- ° 


sami Moopan v. Subbalakshint Palayee Amgiıal® This 
was a decision given on 17th December, 1917, shortly 
after the Full Bench case C hidambarant Chettiar v. 
Kréshinga Vathiyar, which was in August, 1916. It held that the 
Full Bench case was not applicable to an agreement between fhe 
parties to a suit that no decree should be obtained therein. Since 
the decision in Venkatasubba Mudali v. Mantckarpmal,® there 
i@a decision of a single Judge in Mulla Ramsan v. Maung Po 
Katng,® which considers the Calcutta, Madras and Bomba$ cases. 


The learned advocate for the respondent argues that the 
present case does not fall under the Full Bench decision’ in 
Chédantbaran Chettiar v. Kràshna Vathtyar” He says that 
the principle really laid down in that case is that, if there was 
any pre-decree arrangement by way of stay or non-execution ef 
the decree, then such an arrangement relates to execution and 
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can be pleaded as a bar in execution proceedings. But he urges 
that the cases subsequent to the Wull Bench case have also 
emphasized another principle that the decree itself cannot be 
challenged ‘in execution owing to an arrangement made during 
the suit. We think that there is a clear distinction between the 
twe things; and if the cases are analysed it will be fousfd that 
those which conflict with each other are almost all border line 
cases where, though in substance the effect of the agreement may 
be to alter the decree, in form it only affects its executign. Bear- 
ing this principle in mind, if we take the cases decided prior to 
the Full Bench case, we find tft Subramania Pillai v. Kumara- 
velu Ambalim™ was a case of an arrangement prior to the decree 
to enter up satisfaction of the decree. It was held that this 
could be gone into in execution. Here, in form, the 
matter was 8ne of execytion of the decree, though, in 
fact, the effecte may have been to annul the decree. 
Latdas Narandas v. Kishordas Devtdas® was a case of. 
an agreement that eas between two defendants costs should 
only be recovered frém one of them. Here, in form, the matter 
may be held to be one of execution, though, in fact, the result 
may have been to alter The decree with regard to the costs recover- 

able from the defendants. ` 


Turning to the cases subsequent to Chidambaram Chettiar 
v. Krishna Vathiĝar,* the remarks about the Full Bench case in 
Sùmbasiva Atyar v. Thirumalai Ramanuja Thathachariar ™ are 
really obiter, as that case was decided under O. 21, R. 2, 
and it was held that there had been no certification. Velu Thevai 
v. Krishnaswamt Reddi" was a case of an agreement prior to the 
decree’ not to execute the decree that might be passed against one 
judgment-debtor and to realise the whole amount from the other. 
Here it was held that this could be pleaded in execution. Here 
again, in forgn, the matter arises in execution though the effect 
of the arrangement may be to alter the decree as against one 
Qf.the defendants. In Arunachala Goundan v. Swaminatha 
Atyar * it was decided that the judgment-debtor can raise in 
bar of an application for execution presented by the legal repre- 
sentative of the decree-holder any defence such as that of estoppel 
which is personal to the legal representative. It is not clear 
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from thee report what the precise nature of the agreement 
between the decree-holder and the judgment-debtor was, and the 
matter turned on whether the legal representative was estopped 
from disputing it. sog 


As regards the cases which are adverse to the appellant 
since the Full Bench case and which turn on questions of this 
sort, the first is Doræsami Moopan v. Subbalakshmi Palayec 
Animal.’® This, as pointed out above, was soon after the Full 
Bench decision. The next, Aruniuganı, Pilla v. Krishnaswami 
Naidu," i$ an important case. One of the Judges was Seshagiri 
Aiyar, J., who was a member of the Full Bench in Chidambaram 
Chettiar v. Krishna Vathiyar.* Here the arrangement was that 
the decree which might be passed should be inexecutable in part. 
It was held that such an agreement could not be eorced in execu- 
tion. Seshagiri Atyar, J., says: . 

“In Chidambaram Chettiar yv Krishna Vathtyar.® I ited my conclu- 
sion on the theory of stare decisis. It 18 argued before us by Mr. Jayarama 
Aiyar, that it follows from my judgment in that case that all the cases 
referred to therein as supporting the theory of stofe decisis must be taken 
to have been accepted by goe as correct. I do not*think this suggestion 18 
well founded The course of decisions was referred to for the general 
proposition that pre-decree arrangements are wiehin the language of S. 47. 
I did not intend to accept as correct every one of the decisions I quoted 
for that purpose. On the other hand I want to make it cleft that Chidam- 
baran Chettiar v. Krishna Vathiyar? should not, in my opinion, be applied 
to what are termed cognate cases. Further,” I am, clear that an attack 
against the decree as havirf® been obtained by fraud by one of the parties 
thereto is not within the principle of Chidambaram Chettiar v. Krishua 
Vatlnyar,”’ 


This is a very important observation coming from one of 
the learned Judges who decided Chidambaram Chettiar v. 
v." Krishna Vathiyar? and it is especially valuable becauge the 
only case directly on all fours with the present case which has 
been quoted to us, namely, the decision in Pedda Veeranna v. 
Gondimalla Veeranna," was a decision passed by the same Judge 
witH Ayling, J., between the Full Bench case and this decigion. 
lt is the only case which has been quoted to us of an agreement 
sought to be set up in execution, which seeks to attack the decfet 
itself as in the present case, and was allowed to be pleaded in 
eRecution. ‘There, in pursuance of an award made by arbitrators, 
the debtor tendered the amount payable on the due date, but 
the creditor refused to accept it and contested the validity of 

© ; f e @ © 
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the award. The debtor filed a suit to enforce the aw&rd and it 
was made a decree of Court. In executian of the decree, the 
decree-holder claimed interest on the sums mentioned in the 
award. It was held that as there was a tender prior to suit and 
as the tender was refused the decree-holder was not entitled to 
interest. This decision was rested on Chidambaram Cmheliiar 
v. Krishna Vathiyar,® and it is important to note that, as observ- 
ed above, Seshagiri Aiyar, J., who was a party to that decision, 
expressly in the later case, Arumugam Pillai v. Krishnaswami 
Nasdu,"" restricted the principles which he meant to lay down in 
the Full Béhch case. On the other side, there are several autho- 
rities both of this Court and other Courts that an agreement 
which directly strikes at the decree itself cannot be pleaded in 
execution. The first as noted above is Doratsam: Moopan v. 
Subbalakshmi Palayee Ammal’® in which it was held that an 
agreement betWveen the parfies to a suit that no decree should 
be obtained therein could not be pleaded in execution and that 
the Full Bench decjsion in Chidambaram Chettiar v. Krishna 
Vathiyar*® did not apply to suth a case. We have quoted Aru- 
mugam Pillai v. Krishnaswami Naidu."® In Mallayya v. Chita 
Kotayya” the responéents obtained a decree on their mortgage 
and sought the execution of the decree. The appellants set up 
an agreement entered into before the suit by which the respond- 
ents agreed to accept Rs? 1,500 and release certain items. It was 
held that this agreement could not be pleaded as a defence in 
execution of the decree. Spencer, J., remarked: 

“The conduct of a party who collusively allows a Court to pass a decree 
at the same time privately agreeing with the plaintiff that such a decree 
should not bê enforced is, in my opinion, committing a fraud on the Court, 
which should not-be countenanced by permitting him to put forward suc& a 
plea if qxecution.” 

That case no doubt is distinguished by Wallace, J., in 
Venkatasubba Mudali v. Mantckasnmal® by saying that it was 
a case of agre-suit and not of a pre-decree arrangement. e But 
we ‘doubt whether this would make any great difference. In 
Ramanathan Chetttar v. Venkatachalam, the decree amount 
was Rs. 36,000 and a pre-decree arrangement was alleged by 
which only Rs. 33,750 was to be recovered from defendants 
2 and 3 and there was to be no recovery from defendants 1 and 4. 
The Court thought that the case resembled Arumugam Pula v. 
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Krishnaswann Naidu” and not Chidambaram Chettiar v. Krishna 
Vathtyar.° They followed, the decision in Arumugam Pillai 
v. Krishnaswamt Naidu and held that this agreement could 
not be gone into in execution. "4 

Finally, the recent case of Mulla Ramzan v. Maung Po 
Kating*eis very similar to the present case, and the authorities 
of Calcutta, Bombay and Madras have been considered. In 
that case, in execution proceedings it was pleaded by the judg- 
ment-debtor that prior to the passing of the decree he had enter- 
ed into an agreement with the decree-holder, whereby in con- 
sideration of his confessing judwment for the fufl decretal 
amount of Rs. 2,000 the decree-holder agreed to accept Rs. 1,000 
only and that accordingly the decree could be executed to that 
extent only; and it was held that a decree which on the face of it 
is enforceable to the fullest extent cannot in executién proceedings 
be challenged as being inexecutable, wholly or ig pat, on account 
of an agreement between the parties entered into prior to the 
decree, and that section 47 of the Civil Progedure Code had no 
application in that case The learned Judge says: 


“Putting the most liberal construction on the words (of S 47), I fail 
to see how a question like the one involved in theepresent case can be said 
to relate ‘to the execution or executability of the decree’. The words ‘the 
decree’ refer to the decree passed by the Court and of whieh the decree-. 
holder is sceking execution It 1s only questions relating to the exe- 
cution or executability of this decree, wich the executing Court 
is directed to determine@ When a judgment-deptor scts up an 
agreement of this kind, that, prior to the decree, there was an arrangement 
between the partes that though the decree was to be passed for Rs 2,008 
it should only be executed to the extent of Rs. 1,000 and not for the whole, 
he ıs not seeking the aid of the Court to determine any question relating 
to the execution of the decree as passed by the Court, but is asking the 
Cot to embark on an enquiry whether the decree to be, exccuted ıs the 
decree as passed by the Court or as agreed upon by the parties. Mathout 
going to the extent of saying, as Mr. Justice Spencer of the Madras High 
Court does in one of the cases reported in the unauthorised reports 
Mallayya v China Kotayya, that parties, who collusively allow a Couft 
to pags a decree having. privately agreed that the decree should not be 
enforced, arc committing a fraud on the Court, I can at feast say that 
parties who, having agreed that a decree should not be executable wholly 
or in part, pray the Court to passan unconditional decree, are thereby, 
inviting the Court merely to take part in a solemn farce.” 


> In Benode Lal Pakrashi v. Brajendra Kumar Saha‘ it was 
laid down that payment during the suit must be set up in the 
suit itself and this part of the judgment has not been dissented 
from jn any of the Madras decisions. 
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On a review of the authorities it appears to us tħat the Full 
Bench case, Chidambaram Chettiar, v. Kwshna Vathiyar,* only 
covers agreements which relate to execution and not to agreements 
which attack the decree itself. There may be, as noted above, 
certain pre-decree arrangements which, though in form they 
relate to execution, do in substance modify or totally® nullify 
the decree; and in regard to these cases we find different deci- 
sions owing probably to the angle from which the matter 1S 
regarded. But the only case quoted to us in which. the agree- 
ment directly alters the decree by something which does not 
relate to execution at all but fneans that the decree shall be exe- 
cuted for 4 sum different from what has been stated in the decree 
is Pedda Veeranna v. Gondimalla Veeranna,* and the effect of 
this decision is discounted by the subsequent remarks of Sesha- 
giri Aiyar, J, in Arumuggm Pillai v. Krishnaswam Natu.” 
In all other cases of both this and other Courts, it seems to be 
quite clear that an agreement which does not relate to execution 
but directly attacks the decree itself cannot be pleaded in exe- 
cution. We do not think it 1s necessary to express any opinion 
as to whether the defendants can file a separate suit on the basis 
of the alleged agreement. Nor do we wish to go into the question 
of res judteata in which connection Mahaltr Pershad Singh v. 
Macnaghien ©“ has been quoted, for there is a difference between 
decrees passed oncontest and those which are passed on compro- 
anise between thé parties—Raja Kumara Venkata Perumal Raja 
Bahadur v. Thatha Ramaswamy Chetty. We think it would be 
most dangerous to allow a decree itself to be attacked in execu- 
tion. In eur opinion, the decision of the learned District Judge 
iS correct and-these appeals must be dismissed with costs. © 


A revision petition has been put in against an order refusing 
to amend the decree. For the reasons stated above, it is clear 
that the decree cannot be amended. Apart from this, only the 
attaching parties in one appeal suit are parties to this application, 
and, in any case, once third partics intervene, an amendment 
* should not be allowed so as to affect such third parties—HaWou 


v. Harris.” 
The petition is dismissed with costs. 
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One Set of costs in C.M.A. No. 253; one set of costs in 
C.M.A. Nos. 264,265 ad 266. 
Costs in the Civil Miscellaneous Appeals to be proportionate 


to the amounts claimed in execution by the vdrious decree- 
holders. 


SR. Appeals and pettlion dismissed. 
o d 
@ 
6 í P” 
pP P e 
[inp or Vor. LÆ.] 
® 
e R s e è e R 
‘ td 
a e e j è 





GENERAL INDEX. 











. VOLUME LX. 
e Pace. , Certiorari— (Contd ) 
Adverse possession—Trcspasser, title of Writ of—Election of Chairman by 
—Extent of—Muinerals (P.C.) W3 shea Councul—Result of poll de- 
Arbitration Act (IX of 1899), Ss. 2, Maier Officer and entered 
3, 4, 8 and 9—Agreement to refer a in minute book—No adjudication as to 
dispute to five anchayatdars—Rc- validity of votes—Ministerial, not judi- 
fusal—Power to All up—Vacancy— cial ` act—Ceritorari taken away by 
—Reference to Court s Statute—Power of Court to issue wnt. 
Bar Councils Act (XXXVIII of „Chota Nagput Tenancy Act (VI of 
1926), Ss. 8 and omen on h 84 Oy ay in record-of- 
Roll of Advocates—Statutory right to ng nus of proving ee ae 
Paie Pronn ay of ala re- —Civil Procedure Code, 1908, S. 11, 
suming position of advocate (P.C.) 179| Expl. [V—Omussion to sue for decla- 
B Land Revenue Sale Law (XI ° ration? effect of—Jagodih estate, whe- 
of 1859), 8s. 2 and 3—(Qgovernment ther f Raj EVA or a Jagt of the 
notification thereunder—Revenuc sale ooo Bar ; = guzari and jama, 
—Arrear of revenue—Period fixed wag constru as rent or es 
for payment—Sale held before oe CEG.) 
of period—Validity C $ 350 Presumttiog of correctness of 


Berar Alienated Village dope Act, 
1921—Validity—Effect of Act being 
to modify rights of eles 
Power of Governor-General in Coun- 
cil under Indian Foreign Jurisdiction 
oer 2 ced to Forden” Act whe- 

to Foreign Jumnsdiction 
rer 18% (PC) 


ea N by party ın 
perrMissive possession—Confusion with 
other property—Suit by owner to re- 
cover his prope uitable inter- 
ference by urt—Fresh partition 

Cantonment Regulations, 1836—Clausc 
on cantonment anda Feet 
in è 


Caste Disabilities Removal Act (Free- 
dom of Religion) (XXI of 1850), 
8. 1—Scope of—Person rcnouncing 
religion alone protected 


Centgal Provinces Denney Act (XI 


of 1898), 8. ee Provinces 
Tenan Act, S 50-Specific 
Relief hee Civil Procedure Code, 


eement to 


1908, O. 21, R. 32 (5)—Agr t 
$ 


transfe cultivating rights jn sir lan 
—Specific eerformance of—S 
Revenue Ofiicer 

Certiorari—Jurisdiction of High Court 
to issue writ—Nature and- extent— 
Official acts of Governor acting with 
Ministers—Interfcrence—‘l'orm of ap- 
plication for wnt—Govwernment of ae 
Act, Ss. 106 (1) and 110 


o 200 


iction of © 


25 


entries in record-of-rights—Onus pro- 
heart and jagirdar—Owner- 
p of, minerals—Khorposh or main- 
tenance grants in favour of senior eOr 
junior members of zemindar’s famil 
S- (PC) 

Civil Procedure Code (V of 1908), 
8. 2 (2)—Order finally determining 
matter in dispute—Description as de- 
cretal order—Order whether amounts 
to decree—Appeal or revision as the 
remedy i, 


———$. 47—Application for mesne pro- 


fits under S. 144—Misconception of 
remedics—Conversion of application 
into suit 5 

———Coercion rule permitting—Object 
and scope of 

—Executabilty of Iori See 


decree—Dircction for delivery of pro- 

perty to new trustees 

Executability of ERE T 
decree—Direction for delivery of trust 
property 

——S. 





47 and O 21,R. 2—Payment 


made prior to decree—Plea in bar ofe 


execution e 


—e—Pre-decrctal agreement—Payment 
trade prior o decree—Pleā in bar of 


execution 
—S. 47 (2 —Money® decree-Kolder, 
purchaser of some properties ofe the 


aD r— Application by 
to set aside he of the same ae 


- 


PAGE. 


260 


245 


253 


. 167 


173 


173. 


2 è 
CP, Code afos), S. 47 (2) 


under a mortgage decree obtained 
against the same debtor—Material ir- 
regularity and previous satisfaction of 
the mortgage-debt alleged—Not proved 
—*Another application to treat the 
second ground as a suit—Dismissal of 
both the applications—Appeal against 
the order in the previous application— 
Appellate Court granting the apphcation 
to convert the second objection into a 








GENERAL INDEX, ‘ 
Pace C. P. Code (1908)— (Contd.) 


PAGE. 


—— S. 151—Powers of eCourt—Rights 

conferred by sections—No fgovision for 
worlang out 

—— Sa 151 amd 641, Rr. 23 and 27 
—Remand—Inherent power of—Luimita- 
tion to—Specific performance 

——S§ 152—Amendment—Limits ok 

—_—Q. 1, Rr. 8, 10, O. 22—Lumita- 
tion Act (IX of 1908), Art. 181—Re- 
presentative sut—Death of sole plain- 


» 475 
721 


suit—Jurisdiction _ AT EBRO abates—Right of other í 
members o community to continuc 
— 8. 48 and O. 22, Rr. 3, 4 and suit—Period within which jo apply— 
12—-Pendency of execution proceeding Diamissai:  hetore auth epplication, 
—Death of judgment-debtor—Substtu- whether nullity ` 659 
tion of legal representatrve—Fresh exe- 
cution petition E necgssary—Nature ——O 1, R. 10 (2)—Hindu a 
and effect of Rr. 3, 4 and 12 of O. 2 @amily—Suit for partiton—Passing of 
—Applicability of S 48.to application preliminary decree and appointment of 
ee att a spa a execution i Sa 628} Commissioner to take accounts—Part 
ae of family funds claimed on behalf of 
—S. 92—Appeal_Scheme sut— temple—Addition of worshippers of 
Compromise decree—Order declaring temple as parties . 229 
rights of new _ trustees—Appeal not O. 6, R. 17—Powers of era 
revisioneproper remedy Š o lOe eent amaun as io 743 
———Clause in scheme—Execufibility ——O. 20, R. 6 Decree by consent 
of—Dırection for delivery of trust pro- Gaten to. that. elec Nese 
perty to new trustees . 173 (P.C.) 648 
See also : D - 178)_e 0. 21, R. 2—Plea ın bar of 
——Clause ın scheme—Validity T execution—Pgyment made pror to 
Direction for confirmation of elected . 721 
trustees ° % 173 Scope—Adjustment of decree ate 
Scheme decree—Clause giving sale in execution—Power of Court to 
power to Digtrict Court toefill in vacan- set aside sale (P.C.) 423 
cies oe among  trustees—UIira ——O. 21, Rr. 58, 63 Sut de- 
vires—Whether an appeal lies ae feated claimant—Onus of proof—Wakf 
S. 47, Civil Procedure Code œ .. 514| and deed a gift in favour of judg- 
——$. 115 Execution pi ment~lebtor’s wife—Fictitious transac- 
Failure to appeal against orders bring- tions—Deeds never given effect to or 
ing on record legal representative— acted upon . Ml 
Plea that property cannot be procecdee ——O. 21, Rr. 89, 90, 92 and 2— 
against in execution—If open . 628} Adjustment ae sale in Sore 
$ Jurisdiction of urts to recor e 
ETa E O. 41, =r 23, 25, adjustment—Setting amde sale—OM 
27 and 28— TE POWEL GT TEAN mode of—Duty to confirm sale (P.C. f 423 
of appellate Court—é&xtension to cases 21, Rr. 90 and Aiea: 
where specific provisions made under Thon to a tan oe eee Tere 
e the Code—Material irregularity . 475 on to se ee application E E EA 
ag. 115—Mixed question of law Cuai oe of Eut ürt to confirm sale (Pi C.) 423 
anid TNN _Deder di | ——0. 22, Rr 3 and 11—Two in- 
a lect rem open D PREE GEE dependent appeals against single decree 
g matter in dispute—Description as eath of respondent in one appeal— 
decretal ordgry-Appeal not revision as Tepal representatives not impleaded— 
the remedy . 167 Same persons brought on record in con- 
———S. 144—Suit for redemption—De- nected appeal—Abatement—Grant of 
cree dfrecting possession of three out relief ın connected appeal under O. 4f, 
et four items of property—One of the R . 267 


plaintiffs claiming a fourth item also 
—Possegsion grauted—Application for 
e profits due in respect of that 


item from the da®e of depomt of money 
“to the date @f possession—Whether 
* allowalle ž . . 20 


—S§. 144 and O. 20, R R. 48—Powers 


° @ of Courf—Charge for shares 
-Resjtution— Scope bape tory 
@rdére fnal decree— 

2 Appeal o os 79 


+. 103 : 
——O. 22, R. 11—Two independent 
appeals against single decree—Legal 
representatives impleaded ım Lone appeal 

Cres. Sf other appeal 

——O. 22, Rr 12 and 14—Frecution 
proceedings —Death of judgment-debtor 
represcotatives— ringing on 

kad No fresh petition necessary. 
. 26, R..10 (3)—Issue of two 
commission for the same purpose—Im- 
propriety oe 


267 


450 


° GENERAL INDEX 


C. P. Code, (1908)—(Congd.) 
——O. 41, Rre 23, 27 and 28—In- 


ria power® of remand—Limifations 2 
_4 


ey, 41, Rr. 27 and’ 28—Remand 
under inherent power—Validity 
——O. 41, R. 33—Connected appeal 
—Ahbatement of one appeal—Grant of 


relief in other appeal—Power of 
Court e z 
——O. 43, R. 1 (a) ane el the 


ə R. 23—Remand—Suit as y 
framed ontirely poar Ee 
ment of plamt disallowed—Suit if dis- 
posed of on, preliminary point 

——_QO. Sa TE 1 (u), O 41, R. 23, 
O. 3%, A ppeal—_Remand—Pre- 
liminary a ortgage decree—Suit 
for delivery of possession—Issue raising 
liability of plaintiff to be redeemed— 
Parties to mortgage suit—Criminal 
Procedure Code (V of 1898), Ss & 
and 89—Attachment of property of per- 
son absconding—Interest o the Govern- 
ment in the property—Right to redeem 

- mortgage thereon—Transfer of Pro- 
perty Act (IV of 1882), S. 91 

——Sfch. II, Paras. 17, 18 and 19— 
Arbitration out of Court—Agreement 
to refer—Death of one of fhe arbitra- 
tors—Suit—A pplication for stay— 
Powers of Court 

Company — Liquidation — Matesit 
application taken out by Offcial Liqui- 
dator against Directors—Plea of limi- 
tation—Directors whether express 
trustees—Date of misfeasancg as start- 
ing point 

Companies—Shares settled on ee da 
Payment by company—Rights of as 
tenant and remainderman (Pa) 

Com es Act (VII of 1913), S. 55 
—Return of capital (P.C. 

—— 8. 235— Scope 

—— Ultra vires borrowing by company- 
Misfeasance summons taken out by de- 
positors—Maintainability—Mode of en- 
forcing rights of depositors f 

Consent judgment—Appeal_ to Daw 

uncil not competent—Remedy of 
party when mistake alleged (P.C) 

Contract Act (IX of 1872), Ss. 65 
and 11—Minor—Sale of property— 
Fraudulent representation as to age— 

ocent purchaser — Restitution — 
ity l 

——Ss. 69 and 70—Trespasser paying 
debts due by a deceased owner—Pos- 
session of property under a ee title 
—Volugtary aaa pe 
debts enferceabl e propniye 
B barsedient =P rook of a f 
in title—Whether necessary and how 
far—Evidence Act, Ss. 21, 63, 65 and 
ae Limitation Act, Arts. 


Act (VII of 1870), 8s. 3 
ees payable on a suit trans- 


4 s 


court Fo 


. 475 


267 


. 713 


676 


. 280 


320 


=n 
. 280 


648 


. 117 


: 3 
. 8 


PAGE sm ir — (1890), Ss. 3&4 Pace 


ferred from the City Civil Court to 
the High Court—Cl. (13) of the Let- 
ters Patent—High Court-fees rules— 
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8 d ae 

t 
Police “Powe 
202, 4 


case—Writing of . 495 
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will—Residuary legatee, the legal heir 
—How far and under what circum- 
stances a decree against a wrong legal 
representative can be binding on the 








fence to suit by widow for possession 
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true heir of a deceased person . 97| longing to her deceased husband—Suit e 
Easements Act (V of 1882), S. 13, by the donee for ejectment—Whether 
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—-§. 10—Applicability—Trust for 
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Art. 36—Misfeasance of Directors 
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Art. 44—Applicability—De facto 
guardian—Alienation by—Suit to set 
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—Suit for (P.C.) 1 
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Removal of obstruction ® . 495 
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«necessary 
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sale—Dgcree for possession conditional 
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De facto guardian—Alienation by 
—Validity 


——Guardian— Mortgage pj T E 
invalid and unenforceable—Pærsonal 
covenant—Liabiltty of estate 
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dence of—Value of P.C.) 583 
Mirasi tenure—Incidents of—Burden of 
oof—Right of mirasidar to village 
aste .. 137 
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dorsement—Admission of execution be- 
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Personal covenant—Enforceability 
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——Suit on—Mortgage held ee 
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Partnership—Accounts—Action for No 
prayer for dissoluton—Maintainability. 315 
Part-performənce—Verbal contract to 
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when contract specifically enforceable 
—Suit for ejectment—Right to specific 
performance barred—Effect (P C.) 538 
Penal Code (XLV of 1860), 8. 87— 
Applicability — Want of j 


——8s. 300, Exception (5), 302 and 
304—Culpable homicide not amounting 
to murder—Death caused at the eters 
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—8s. 304 and 300, Exception 5... 


—S. 447—Criminal trespass—Inten- 
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possession unnecessary 

Practice—Appeal—Duty of Court—Deci- 
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tween partners—Suit for acounts alone, 
1f maintainable 
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of notice whether material 
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Authority only to draw bills of ex- 
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Ivency Act (V of 
3—A pplication sae oe 
h n of 
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ehi by ees title-deeds— 
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—Limits of the doctrine 
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—Registration—Necessity for (P.C.) 306 
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——Ss. 49 and 17 a G Agere app 


tered ent of from ls? 
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Admissibility 
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Pe TOL, LX—G 
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a ae aie 


dure Cede (V of 1898), S. 488—Ordéer 
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(P.C.) 593 
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Transfer of EA ree Act (IV of 1882), 
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Words and phrases—“Calendar monia 


—Meaning of 
“Ekabhogam” 


1999 


137 








—-S8. 111 (b) and 110—Notice to l 
quit—Validity o .. 293 “Judicial”—Declaring result of elec- 
——S. 1e Eai " — Tranfer ton . 
in consideration of pea a to er 56 “Proceedg’—Trade discount . 332 
® ~ ` 
s bd s 
e 
es 
A @ 
e T 
-è * d 
é. s 
t 
ae n e 
š © 
€ a a 
t 
e © 
e 
p° ` ; 
e. i oe å ‘ . * < Po 
@ e > 6 
° ú » : 
eo of : Í : : : : 
oe PERN. L. J. PRESS, MYLAPORE 


